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PREFACE. 


In the preparation of this book the compiler has made 
liberal use of the classification scheme and the subject headings 
used in the American and Century Digests, with adaptations 
where they have been found necessary, and with the addition 
of certain subject heads such as “Crown Lands,” “Huis” and 
“Land Commission.” In many cases the American Digest 
classification was more minute than was necessary in a volume 
of this size, and a scheme of sub-heading along broader lines 
was made use of so as to avoid an overburdening of the text 
with subdivisions. 

An effort has been made to embody in the book every 
principle of law enunciated by the Supreme Court since its 
organization without attempting to distinguish such as were 
necessary to the particular decision and such as were purely 
obiter dicta. Wherever possible the printed head-notes or 
syllabi have been used but these have had to be abandoned in 
many cases where they were too prolix, and in some cases for 
the reason that they were misleading or inaccurate. A refer- 
ence is made in all cases not only to the initial page of the 
decision itself but to the page where the particular ruling or 
principle is to be found. 

Many of the decisions in Volumes One and Two are deci- 
sions not of the full court on appeal, but those of single jus- 
tices. Some of the decisions in Volume One consist of charges 
to juries in actions tried by the court nisi prius. Volume Six 
consists entirely of a compilation of decisions of single jus- 
tices not appealed from. Appendix A in Volume Eight con- 
tains a number of opinions rendered by the court to the legis- 
lative and executive departments in accordance with the terms 
of a provision of the constitution of the Kingdom requiring 
such opinions to be rendered by the Supreme Court to the 
King, his Cabinet and the Legislature, “upon important ques- 
tions of law and upon solemn occasions.” Such opinions have 
only been digested in the present volume, where the point in 
question was one of permanent value. Appendix C of Volume 
Eight consists of decisions by single judges and such decisions 
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have been distinguished herein by the addition of the name of 
of the justice. 

As Volume One is a reprint it was found advisable to use 
both the page numbers of the original volume and those of the 
reprint. The pages of the latter are given in brackets. 

The compiler is indebted to Chief Justice A. G. M. Robert- 
son, and to Hon. Charles F. Clemons, Judge of the United 
States District Court of Hawaii, for many valuable suggestions. 


Wape WARREN THAYER. 


Honotutu, June 5, 1916. 
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HISTORY OF THE COURTS OF HAWAII 


AND 


LIST OF JUDGES OF COURTS OF RECORD 


Compiled from the Official Records 
By R. C. LYDECKER, Librarian, Public Archives. 


The Judiciary was established during the reign of Ka- 
mehameha I (1789-1819) with three grades of courts: the 
National or Supreme, presided over by the King; the Island or 
Superior, presided over by the respective Governors, and the 
two classes of District or Inferior Courts, presided over by 
the under-Chiefs and the Tax Officers respectively, with con- 
current jurisdiction as to territory but different as to subject 
matter. 

The Judicial divisions were also established during this 
period: the Islands of Oahu (1st Circuit) and Hawaii (8rd 
Cireuit) each constituting one and the Islands of Maui (2nd 
Circuit) and Kauai (4th Circuit) with their adjacent smaller 
islands, respectively, constituting the others. These divisions 
remained unchanged until the Act of 1892 to reorganize the 
judiciary went into effect January 1, 1898, when the Island of 
Hawaii was divided into two circuits, the Third and the 
Fourth, and Kauai which formerly constituted, with its adja- 
cent islands, the Fourth Circuit, was designated as the Fifth. 

The Constitution of 1840 provided for the Executive, Leg- 
islative and Judicial divisions of the government, but was not 
very elear'as to the powers of each. Under it the Island Courts 
continued to be held by the respective Governors (one being 
held for a time by a woman, Governess Kekauonohi of Kauai) 
more by custom than by the express language of the Constitu- 
tion, though it empowered the Governors to appoint the Judges, 
as was done by the Governors of Hawaii and Kauai in 1844, 
when special judges were appointed for foreign cases and by 
Governor Kekuanaoa of Oahu, when, on September 19, 1845, 
he appointed Lorrin Andrews to act as his substitute in ‘all 
such cases. 
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History oF Courts AND List or JUDGES. Vil 


Supreme Court. 


The Supreme Court was established by the Constitution 
of 1840, which provided that the King should be the Chief 
Judge of the Supreme Court. Also “The Representative body 
shall appoint four persons whose duty it shall be to aid the 
King and Premier, and these six persons shall constitute the 
Supreme Court of the Kingdom.” There are no records of the 
members of the Supreme Court under this Constitution. © 

The Act of 1846 to Organize the Executive Departments 
provided that until the passage of an Act to Organize the 
Judiciary Department, there should be appointed one or more 
judges to sit at Honolulu, with original jurisdiction in cases 
involving over one hundred dollars in value, and appellate 
jurisdiction in all other cases from all the local courts of the 
Kingdom in cases involving less than one hundred dollars in 
value. Under this act Lorrin Andrews was appointed June 
24, 1846, as one of the judges, and on November 30 of the 
same year William L. Lee as another, the two to act jointly 
or severally. These appointments were to hold until the pass- 
ing of the Act to Organize the Judiciary. This Court was 
the forerunner of the Supreme Court as now established. 

The Supreme Court of the Hawaiian Islands was estab- 
lished by the Act of September 7, 1847 to Organize the Judi- 
ciary, and was first designated as the Superior Court. It 
consisted of: 

Wituram L. Ler, Chief Justice, January 10, 1848. 

Lorrin Anprews, 1st Associate, January 10, 1848. 

Jony Ír, 2nd Associate, January 10, 1848. 

The name of the above Court was changed by the Consti- 
tution of 1852 to the Supreme Court, with the same Justices. 


Following is a list of the Justices of the Supreme Court 


. with their terms of service: 


CHIEF JUSTICES. 


WiLrraw L. Lez, Dee. 6, 1852—May 98, 1857. Died in 
office. 

Grorce M. ROBERTSON, Acting, March 96, 1855—Feb. 
99, 1856. 

Exisua H. Arren, June 11, 1857—January 31, 1877. 
Resigned. 

Crartes C. Harris, February 1, 1877—July 2, 1881. 
Died in office. 
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ALBERT F. Jupp, November 5, 1881—May 20, 1900. 
Died in office. 

WALTER F. Frear, July 5, 1900—Aug. 15, 1907. Re- 
signed. 

ALFRED S. HARTWELL, August 18, 1907. Resigned, in 
effect March 9, 1911. 


ALEXANDER G. M. Rosertson, March 7, 1911. ` (Quali- 
fied March 9, 1911). Incumbent. 


FIRST ASSOCIATE JUSTICES, 


_ Lorrin Anprews, Dec. 6, 1852—January 8, 1855. Re- 
signed. (Commissioned Judge of Probate, Jan. 8, 1855.) 

Grorce M. Rosertsox, Jan. 10, 1855—Dee. 24, 1863. 
Resigned. (Acting Chief Justice, Mar. 26, 1855—Feb. 22, 
1856.) 

Grorce M. Rosertson, Feb. 16, 1864—Mar. 12, 1867. 
Died in office. 

ALFRED S. HARTWELL, Sept. 30, 1868—Feb. 18, 1874. 
Resigned. 

Cuartes C. Harris, Feb. 18, 1874—Feb. 1, 1877. Pro- 
moted Chief Justice. 

ALBERT F. Jupp, Feb. 1, 1877—Nov. 5, 1881. Promoted, 
Chief Justice. 

LAWRENCE McCuttry, Nov. 5, 1881—April 10, 1892. Died 
in office. . 

Ricuarp F. Brexerron, Apr. 11, 1892—Dec. 10, 1895. 
Died in office. 


Water F. FREAR, Jan. 6, 1896—July 5, 1900. Pro 
moted, Chief Justice. 


SECOND ASSOCIATE JUSTICES. 


Jons Ir, Dee. 6, 1852—Feb. 16, 1864. Resigned. 

Rozserr G. Davis, Feb. 16, 1864—July 8, 1868. Re- 
signed. 

James W. Austin, July 10, 1868—July 10, 1869. Re- 
signed. 

HERMANN A. Wiemann, July 10, 1869—Feb. 18, 1874. 
Resigned. 
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ALBERT F. Jupp, Feb. 18, 1874—Feb. 1, 1887. Promoted, 
First Associate. 

Lawrence McCurry, Feb. 1, 1877—Nov. 8, 1881. Pro- 
moted, First Associate. 

BENJAMIN H. Austin, Nov. 7, 1881—July 5, 1885. Died 
in office. 

EDWARD PRESTON, July 7, 1885—Jan. 17, 1890. Died 
in office. 

Ricuarp F. Bicxerron, April 29, 1890—April 11, 1892. 
Promoted, First Associate. 

Sanrorp B. Doug, April 11, 1892—Jan. 17, 1898. Re- 
signed. 

Warrer F. Frear, March 7, 1893—Jan. 6, 1896. Pro- 
moted, First Associate. ' 

WiLLraM A. Wurtine, Jan. 11, 1896—June 80, 1900. 


In accordance with an Act of the Legislature of 1886, 
the Supreme Court was increased to five members. During 
the Session of 1888, an Act was passed which provided that 
“hereafter as vacancies occur in the offices of the justices of 
the Supreme Court, no new appointments shall be made so as 
to increase the number above three.” 


THIRD ASSOCIATE JUSTICES. 


Ricuarp F. Bicxerron, Dec. 29, 1886—April 29, 1890. 
Promoted, Second Associate. 

Sanrorp B. Dorr, April 29, 1890—April 11, 1892. Pro 
moted, Second Associate. 


FOURTH ASSOCIATE JUSTICES. 


ArraHAM Fornanper, Dec. 27, 1886—Nov. 1, 1887. 
Died in office. 

Sanrorp B. Dorr, Dec. 28, 1887—April 29, 1890. Pro- 
moted, Third Associate. 


Previous to the establishment of Territorial Government, 
Justices of the Supreme Court held life commissions. The 
Organic Act fixed a stated term of four years, subject to 
removal by the President of the United States. The designa- 
tion of First and Second Associate was also abolished by this 
Act. 
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ASSOCIATE JUSTICES, 


CLINTON A. GALBRAITE, June 30, 1900—June 15, 1904. 

Antonio PERRY, July 5, 1900—June 15, 1904. 

ALFRED S. HARTWELL, Jie 14, 1904—August 15, 1907. 
Promoted, Chief Justice. 

Fraxcrs M. Haren, June 18, 1904—Jan. 31, 1905. 
Resigned. 

Aarons Wiper, Feb. 17, 1905—Jan. 25, 1910. Re- 
signed. 

Sipvey M. Barrou, Aug. 15, 1907—May 6, 1909. Re- 
signed. 

Antonio PERRY, May 11, 1909—April 2, 1914. 

Joux T. DeBorr, Jan. 31, 1910—March 19, 1914. 

Epwarp M. Warsox, March 19, 1914. Incumbent. 

Rarru P. Quarters, April 2, 1914. Incumbent. 


Circuit Courts. 


Under the Act of 1847 to Organize the Judiciary Depart- 
ment, the Circuit Courts, to some extent, took the place of the 
former Governors’ Courts. In each circuit there were to be 
two judges. An Act approved August 9, 1850, provided for 
the appointment of a local Circuit Judge for the Island of 
Molokai in the Second Judicial District, increasing the judges 
in this eireuit to three. An Act approved July 11, 1851, pro- 
vided for the appointment of a third judge for the Island of 
Hawaii, and the Constitution of 1852 for not more than three 
in all circuits.: Maui and Kanai had only one judge after 
1860, Oahu two until 1862 and then only one, Hawaii had 
three for several years and then two. An Act approved Janu- 
ary 10, 1865, abolished the Circuit Court of the First Circuit. 
Section 2 of this Act provided for the appointment of an 
Intermediary Judge, to perform all the duties heretofore per- 
formed by the judges of that cireuit at Chambers, to be styled 
Circuit Judge of the Island of Oahu. This office was abol- 
ished by an Act approved July 18, 1874. Act 57, Laws of 
1892, re-established the First Circuit. Court. This Act also 
reduced the number of judges in all circuits to one, excepting 
the first cireuit which had two. This number was increased to 
three by Act 19, Laws of 1901. Act 34, Session Laws of 1918, 
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took the District of Kalawao, Molokai, out of the Second Cir- 
cuit and added to the First. 

Previous to 1862 there was no term limit for Circuit 
Judges. An Act approved January 10, 1862, fixed a term of 
four years from the date of their appointment; this was 
increased to six years by Act 57, Laws of 1892, and reduced 
to four years by the Organic Act. ' 

There are no records of the judges appointed by the sev- 
eral governors prior to 1852. The Constitution of that year 
provided for their appointment by the King with the approval 
of the Privy Council. Under the Constitution of 1864 (pro- 
mulgated by the King upon his own authority) the appointing 
power was vested solely in the King. The official records of 
these appointments date from December 6, 1852, and are sub- 
stantially correct, though not absolutely so respecting the earlier 
ones, several appointments having been made of which the rec- 
ords make no mention, and the information respecting them 
has been obtained from other sources. Up to January 1, 1893, 
there are no records of the dates on which Circuit Judges went 
out of office (with few exceptions, in which case the term is 
stated) consequently only the date of appointment is given. 
From January 1, 1898, the record is complete and the time 
served given. 

Following is a list of the Cireuit Court judges, with their 
terms of service: 


FIRST CIRCUIT COURT—ISLAND OF OAHU. 


J. KaALILT, appointed by the Governor of Oahu. Died in 
office, April 8, 1855. 

JOHN KEKAULAMAO, April 24, 1855. . 

Rogert Morrirr, August 1, 1856. 

Witiram P. Kamaxav, February 18, 1865. (Interme- 
diary Judge.) 

Jons M. Karesa, April 1, 1878—July 18, 1874. (Inter- 
mediary Judge.) 

Wiruiam A. Wuri, 1st Judge, Jan. 1, 1893—Jan. 11, 


1896. . 
WALTER F. FREAR, 2nd Judge, Jan. 1, 1893—March 7, 


1893. 

Henry E. Coorrr, 2nd Judge, March 7, 1898—Nov. 4, 
1894.5 

J. ALFRED n 2nd Judge, Nov. 4, 1895—Jan. 11, 
1896. 
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Aurrep W. Carter, ist Judge, Jan. 11, 1896—Nov. 1, 
1897. 


Antonio PERRY, 2nd Judge, Jan. 11, 1896—Nov. 1, 1897. 
Antonio PERRY, ist Judge, Nov. 1, 1897—July 5, 1900. 


Witiram L. STANLEY, 2nd Judge, Nov. 1, 1897—July 30, 
1900. 


Revsen D. SILLIMAN, Acting 2nd Judge, March 9, 1900— 
May 1, 1900. 


GEORGE A. Davis, Acting 1st Judge, May 7, 1900—June 
30, 1900. 


Asram S. Humrureys, Ist Judge, July 5, 1900—Aug. 31, 
1902. 


Revsen D. Sreumay, 2nd Judge, July 30, 1900—Aug. 31, 
1900. 


Grorce D. Gerar, 2nd Judge, April 8, 1901—March 3, 
1905. 


Joux T. De Borr, 1st Judge, Sept. 27, 1902—Mareh 7, 
1910. l 


WirLraxu J. Rosrxsox, 3rd Judge, Feb. 17, 1902—Dece. 7, 
1914. 


ALEXANDER Linpsay, Jr., 2nd Judge, March 3, 1905— 
May 6, 1909. 


Wirrraau L. Wirrsey, 2nd Judge, May 13, 1909. In- 
cumbent. 


Henry E. Coorrr, 1st Judge, March 22, 1910—March 
7, 1914. 


CLARENCE W. AsmroRp, 1st Judge, Aug. 17, 1914. In- 
cumbent. 


Tuomas B. STUART, 3rd Judge, Dec. 7, 1914. Incumbent. 


SECOND CIRCUIT COURT—ISLANDS OF MAUI, MOLOKAI, 
LANAI AND KAHOOLAWE. 


Joux Ricnarpson, Dee. 6, 1852. 


SAMUEL M. KAMAKAU, Feb. 3, 1853—Feb., 1860. Died 
in office. 


Z. Kaacwar, April 27, 1855—Ang. 8, 1856. Died in office. 
Francis B. Hurcuinson, Feb. 27, 1860. 

ABRAHAM Fornanper, May 15, 1864—Feb., 1865. 

A. M. Kawarewat, Feb. 18, 1865. 
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A. J. Lawrence, June, 1868—May, 1871. 
ABRAHAM Fornanper, May 12, 1871—Dec. 27, 1886. 3 
Grorcr E. Ricwarpson, Jan. 19, 1887—April 14, 1892. 
Died in office. 
A. Noag KErorar, May 16, 1892—March, 1894. 
Joun W. Karva, Sept. 1, 1894—April 7, 1904. 
A. Noan Kerros April, 1904—Jan., 1909. 
SELDEN B. Kinessury, Feb. 15, 1909—Aug. 17, 1914. 
Wituram S. Eprnas, Aug. 17, 1914. Incumbent. 


THIRD CIRCUIT COURT—ISLAND OF HAWAI. 


W. Momona, appointed by the Governor of Hawaii. Re- 
signed 1855. 

ANDREW JOHNSON, appointed by the Governor of Hawaii. 
Resigned 1854. 

E. Kaanatama, 1854. 

James Wiant, Nov. 6, 1854. 

Srarrorp L. Austin, March 12, 1855. 

Grorce L. Karrau, May 7, 1855. 

Hexry L. Suerpon, May 17, 1859.- 

Grorce S. Krenway, May 15, 1864. 

James Wient, Aug. 20, 1864. 

Cuaries F. Harr, Aug. 20, 1864. 

NATAPAAKAT, July 12, 1865. 

Rurvs A. Lyman, April 6, 1866. 

Freverick S. Lyman, Feb. 8, 1869. 

Cartes F. Hart, Aug. 20, 1876—May 1, 1887. 

Srarrorp L. Austin, April 9, 1878. 

Freperick S. Lyman, Feb. 18, 1881—Feb. 17, 1893. 

Srarrorp L. Austrxy, May 1, 1887—Oct. 1, 1896. Died 
in office. 

AXTONE Rosa, Oct. 7, 1896—Oct. 31, 1896. ; 

Epwarp G. Hircncock, Nov. 2, 1896—Oct. 8, 1898. Died 
in office. 

Garpyer K. Wiper, Oct. 31, 1898—May 10, 1900. 

Cart S. Surra, May 15, 1900—July 6, 1900. 

WILLIAM S. Eprnes, July 6, 1900—June 15, 1904. 
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Joun A. MATHEWMAN, June 15, 1904—1916. 
J. WESLEY THOMPSON, June 15, 1916. Incumbent. 


FOURTH CIRCUIT COURT—ISLAND OF HAWAII 
Norr.—By the terms of the Act to reorganize the Judi- 


ciary Department which divided the Island of Hawaii, there- . 


tofore the Third Circuit, into two ‘circuits, the two judges of 
the former Third Circuit, Stafford L. Austin and F. S. Ly- 
man, were designated as judges of the new Third and Fourth 
Circuit Courts respectively. It was further provided as fol- 
lows: “That upon the first expiration of a commission of 
either of the said judges of the Circuit Courts of the Third 
and Fourth Circuits, the remaining judge shall be ex officio 
judge of the Circuit Courts of the Third and Fourth Circuits.” 


The judges of the Fourth Circuit Court as at present con- 


stituted have been as follows: 
STAFFORD L. Austin, Jan. 1, 1893—Oct. 1, 1896. 
Antone Rosa, Oct. 7, 1896—Oct. 31, 1896. 
Epwarp G. Hircrucock, Nov. 2, 1896—Oct. 8, 1898. 
GARDNER K. Witper, Oct. 31, 1898—May 10, 1900. 
Cart S. Surru, May 15, 1900—July 5, 1900. 
GiLBERT F. Lrrrie, July 5, 1900—June 15, 1904. 
Cuartes F. Parsons, June 15, 1904—April 26, 1916. 
Crem KAREL Quinn, April 26, 1916. Incumbent. 


FOURTH CIRCUIT COURT—ISLANDS OF KAUAI AND 
NITHAU. 


Epwarp P. Bonn, March, 1851—March 81, 1855. 
Jacoz Harpy, April 1, 1855—March, 1863. 
HERMANN A. WIDEMANN, April 1, 1863—1865. 


Duncan McBRyDE, July 17, 1865—May 16, 1878. Died 
in office. 


James W. Surru, Acting, April 25, 1871—Dee. 18, 1871. 
Jacos Harpy, May 17, 1878—January 1, 1893. 


FIFTH CIRCUIT COURT—ISLANDS OF KAUAI AND 
NITHAU. 


Jacos Harpy, Jan. 1, 1898—July 17, 1919. 
Lyre A. Dickey, July 17, 1919. Incumbent. 


Attorneys-General of Hawaii. 


Compiled from the Official Records, 
By R. C. LYDECKRER, Librarian, Public Archives. 


The Attorney-General’s Department was organized by the 
Act approved April 27, 1846. Jony Ricord served as Attor- 
ney-General under a special appointment from the King, from 
March 9, 1844, to May 17, 1847, when he resigned and left 
the Islands. . 

By a Joint Resolution, passed May 4, 1847, the office of 
Attorney-General was suspended until such time as a new 
-officer should be appointed to that office. The Legislature of 
1862 passed an Act providing that the King may appoint an 
Attorney-General, and the Constitution of 1864 made the 
‘appointment compulsory. The Attorneys-General have been 
as follows: 

OuARLES C. Harris, Aug. 26, 1862—Dee. 21, 1865. 

Cuaries C. Harris, Acting, March 26, 1866—Sept. 19, 
1866. 

STEpuEN H. Purturps, Sept. 12, 1866—Jan. 10, 1878. 

ALBERT F. Jupp, Jan. 18, 1878—Feb. 17, 1874. 

ALFRED 8. HARTWELL, Feb. 18, 1874—May 28, 1874. 

Ricuarp H. STANLEY, May 98, 1874—Nov. 8, 1875. Died 
‘in office. 

Joun S. WALKER, ad interim, Nov. 5, 1875—Feb. 15, 
1876. 

Wittiam R. Castuz, Feb. 15, 1876—Dee. 5, 1876. 

ALFRED S. HARTWELL, Dec. 5, 1876—July 8, 1878. 

EDWARD PRESTON, July 3, 1878—Aug. 14, 1880. 

W. Craupe Jones, Aug. 14, 1880—Sept. 27, 1880. 

Joun S. WALKER, ad interim, Sept. 27, 1880—Nov. 29, 
1880. 

Wirtrau N. Armstrrone, Nov. 29, 1880—Jan. 17, 1881. 

HENRY A. P. Carrer, Jan. 17, 1881—Nov. 5, 1881. 
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Wittiam N. Arustrone, Nov. 5, 1881—May 20, 1882. 

EDWARD PRESTON, May 20, 1882—May 9, 1883. 

Warrer M. Grssox, May 14, 1883—Dee. 14, 1883. 

Pavr Neumann, Dee. 14, 18883—June 30, 1886. 

Warrer M. Grsson, Acting, Sept. 18, 1884. 

Warrer M. Ginson, Acting, Aug. 3, 1885. 

Joun T. Darr, July 1, 1886—Oct. 18, 1886. 

Joun L. KavLuxwou, Oct. 18, 1886—Oct. 98, 1886. 

Luruer Anoro, ad interim, Oct. 23, 1886—Nov. 15, 1886. 

Antone Rosa, Nov. 15, 1886—June 28, 1887. 

CLARENCE W. Asurorp, July 1, 1887—June'14, 1890. 

Lorrin A. Tuursron, Acting, Nov. 92, 1889. 

ARTHUR P. PETERSON, June 17, 1890—Feb. 25, 1891. 

WILLrAM A. Warina, Feb. 25, 1891—July 27, 1892. 

HERMANN A. WIDEMANN, ad interim, July 27, 1892—Aug. 
29, 1892. 

Pavr Neumann, Aug. 29, 1892—Aug. 30, 1892. 

Hermann A. Wipemawy, ad interim, Aug. 30, 1892— 
Sept. 12, 1892. 

PauL Neumann, Sept. 12, 1892—Nov. 1, 1892. 

CHARLES F. Crerauron, Nov. 1, 1892—Nov. 8, 1892. 

Crcit Brown, Nov. 8, 1892—Jan. 12, 1893. 

Arruvr P. Prererson, Jan. 12; 1893—Jan. 17, 1893. 

Witiram O. Surry, Jan. 17, 1893—March 80, 1899. 

Henry E. Coorer, March 30, 1899—June 14, 1900. 

Epauunp P. Dore, June 14, 1900—Feb. 1, 1903. 

Lorrin Anprews, Feb. 1, 1908—Nov. 21, 1905. 

Emit C. Peters, Nov. 21, 1905—Aug. 15, 1907. 

Cuartzus R. Hemenway, Aug. 15, 1907—Jan. 80, 1910. 

ALEXANDER LINDSAY, Jr., Feb. 1, 1910—Dee. 31, 1912. 

Wape Warren Tuayer, Jan. 1, 1918—April 17, 1914. 

Ixoram M. Srarypacx, April 17, 1914. Incumbent. 
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ABANDONMENT. 
Sze Highways, 8. 


A non-user of an easement for the term of five years would 
raise a presumption of an abandonment, particularly if the 
servient tenement has passed into the hands of a purchaser 
without notice of the easement. Jones v. Meek, 2 H. 9 (1857). 


ABATEMENT AND REVIVAL. 


1. There is no rule of law which requires that the death 
of any less than all the parties defendant shall abate a proceed- 
ing where the evidence is all in and the court is ready to make 
its decision. Keelikolanit v. Lunalilo Trustees, 4 H. 627, 629 
(1883). 

9. Where an action was pending upon a bond given to 
release a ship from attachment under a libel for quarantine 
expenses a second libel against the ship for such expenses could 
not be maintained. The Steamer Mee Foo, 6 H. 294 (1881). 

8. An action of trespass guare clausum fregit abates upon 
the death of the plaintiff. Bishop v. Lokana, 6 H. 556 (1885). 


9 ABATEMENT AND REVIVAL. 


4. 'The pendeney of a suit by a contract servant for wages 

was held no bar to an action by him to cancel the contract for 
a breach by the master. Munataro v. Haaliho, 6 H. 656 
(1887). : 
5. As far as E E are concerned an action of 
divorce is not abated by the death of a party after a decree and 
pending appeal. Carter v. Mutual Life Ins. Co., 10 H. 117, 
121 (1895). 

6. An action of ejectment does not abate by the death of a 
sole defendant between verdict and judgment. Kukea v. Ke- 
ahi, 10 H. 505 (1896); Sylva v. Wailuku Sugar Co., 19 H. 
385 (1909). 

7. The pendency of a prior action of ejectment to recover 
land does not abate a subsequent action between the same par- 
ties, under the statute, for summary possession of the same 
Jand, it not appearing that the causes of action are the same. 
Oahu Lumber & B. Co. v. Ah Yok, 11 H. 416 (1898). 

8. A bill of revivor puts in issue the question of revival 
of the suit, and the parties, but no new matter on the merits 
of the original bill can be put in issue. Aldrich v. Hassinger, 
11 H. 682 (1899). 

9. Pendency elsewhere of a subsequent action on a life 
insurance policy is no ground for the abatement of the prior 
action in Hawaii. Brown v. Equitable Life etc. Co., 14 H. 86, 
82 (1902). 


ACCOUNT. 


Actions for accounting between principal and agent. SEE 
Principal and Agent, 10, 18, 17, 18, 19, 21. 


Ser Equity, 18, 31; Executors and Administrators XI. 


1. <A bill of discovery in a matter of account will be en- 
tertained by a court of equity notwithstanding that the case 

was cognizable at law. Hwing v. Janion, 1 H. 66 [111] 

(1859); Keelikolani v. Robinson, 9 H. 486, 488 (1861). 

2. Equity will not take jurisdiction and grant relief in 
all cases of account, where there is a remedy at law, but it 
will. exercise a sound discretion in such cases, and where a 
discovery is sought, will entertain the bill. Ewing v. Janion, 
1 H. 66 [111] (1852). 

When accounts have once been settled between parties, 
eee will not open them unless for the most urgent reasons, 
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such as fraud, mistake or accident. Beauvais v. Porter, 1 H. 
68 [116] (1852). ai 

4. ` Courts of equity exercise jurisdiction in case of mutual 
and complicated accounts; but where there are no mutual de- 
mands, and but a single matter on one side, equity will not 
entertain jurisdiction. McKibbin v. Spencer, 3 H. 574 
(1874). 

5. While equity has concurrent jurisdiction with law in 
matters of account where from their complexity and length 
courts of law are incompetent to examine them with the neces- 
sary accuracy, mere length:of an account will not be sufficient 
to give equity jurisdiction;-where it is not complicated. Hawn. 
Govt. v. Brown, 6 H. 750, 752 (1889). SEE Haw. Car. Co. v. 
Schumann Car. Co., 17 H. 495, 518 (1906). 

6. Where an accounting between parties is ordered it cov- 
ers the damages that arise pending litigation up to the date 
of the closing of the account. Haw. Com. & Sug. Co. v. Wai- 
kapu Sug. Co., 9 H. 337 (1894). 

7. Ina bill for an accounting it is necessary to allege a 
demand and refusal. Fowler v. Catton, 13 H. 487 (1901); 
Keelikolani v. Robinson, 2 H. 436, 440 (1861). . 

8. One of two co-agents for the sale of goods upon com- 
mission who procures orders and receives commissions while 
excluded from the agency by the other who conducts it alone 
under an honest belief that he is sole agent, cannot require 
the latter to account in equity without also accounting himself. 
Macfarlane v. Catton, 16 H. 544 (1905). 

9. Actions for accounting are within the concurrent juris- 
diction of law and equity and the one first taking cognizance 
of any particular controversy ordinarily retains exclusive juris- 
diction. Kaleikint v. Waterhouse, 19 H. 859, 861 (1909); 
Kona Development Co. v. Scott, 19 H. 585, 593 (1909). 


ACCOUNT, ACTION ON 


SEE Assumpsit. 


1. In mutual accounts the balance only is the debt due. 
Dee v. Morgan, 10 H. 651 (1897). 

2. There is no mutuality in an account where sales are 
made by one party to another and payments are made in instal- 
ments by the other. Schnack v. Cremmer, 11 H. 706 (1899). 
See Haw. Car. Co. v. Schuman Car. Co., 17 H. 495, 512 
(1906). 
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3. An ordinary continuous running book account is such 
an entire claim as cannot be split for the purpose of bringing 
several actions on the different parts. Lewers d Cooke v. Red- 
house, 14 H..290 (1902). l 

4. An action of assumpsit having been brought at law, it 
is not a ground for nonsuit that it is founded on a long and 
complicated account. Kaleikini v. Waterhouse, 19 H. 359 
(1909). SEE Govt. v. Brown, 6 H. 750 (1889). 

5. Whether an account upon which an action in a district 
court is founded is an “open account” within the meaning of 
Act 52, Session Laws of 1905 (R. L. 1915, (Sees. 2339-41), is 
to be determined primarily from an examination of the plain- 
tiff’s complaint, and if the complaint is so framed as to permit 
of the proof of other than an open account the statute will be 
held not to apply. Associated Repair Works v. Rogers, 22 H. 
911 (1914). 

6. Where the account upon which an action is based con- 
sists of a single claim or contract which is certain and fixed 
in all its terms it cannot be said to be an open account. Asso- 
ciated Repair Works v. Rogers, 22 H. 91 (1914). 

7. An open account is defined as one which is continuous 
or current, uninterrupted or unclosed by settlement or other- 
wise, consisting of a series of transactions; also one in which 
some item in the contract is left open and undetermined by 
the parties, in which sense it may exist whether there be but 
one item or many. Associated Repair Works v. Rogers, 22 H. 
91, 94 (1914). 


ACCOUNT STATED. 


1. Ifa reckoning and a settlement has been made between 
parties upon which a specifie balance was ascertained and 
acknowledged by one to be due to the other, it will constitute 
an account stated; this need not be in writing. Macfarlane 
v. Sumner, 1 H. 205 [864] (1856). 

9. An account stated bears interest from its date and 
interest is not interrupted by the debtor’s death. Bolles v. 
Unna, 8 H. 897 (1879). 

3. Admissions by the defendant of the correctness of the 
account, though subsequent to the date of the account stated 
as laid in the declaration, are competent evidence. Wo Sing 
v. Akau, 18 H. 427 (1907). 

4. An action upon an account stated not accompanied 
by a bill of particulars or a statement of account is not an 
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action upon an open account within the meaning of Act 52, 
S. L. 1905 (Sec. 2889 et seq., R. L. 1915). Estate of Holmes 
v. Fugitani, 19 H. 574 (1909). 

5.. An account stated is an agreement between persons 
who have had previous transactions, fixing the amount due 
in respect of such transactions. It is an acknowledgment of an 
existing condition of liability between the parties. From it the 
law implies a promise to pay whatever balance is thus acknowl- 
edged to be due. Scott v. Hawaiian Tobacco Plantation, 21 
H. 498 (1913). 


. ACCORD AND SATISFACTION. 


1. An agreement to discharge defendant’s indebtedness 
in consideration of’ the surrender by defendant of all his 
property to plaintiffs is an accord, and if executed by delivery 
of the property there is a satisfaction which is a complete 
defense to an action to recover the tAgehtedness, H. Hackfeld 
& Co. v. Bal, 4 H. 478 (1889). 

2. An acceptance alone of the terms of an assignment . 
for the benefit of creditors and of the payment of dividends 
thereunder, are not equivalent to a release which amounts to 
accord and satisfaction. Ahlo v. Tat Lung, 9 H. 272 (1893). 

3. The acceptance of a less sum than is actually due is 
not a satisfaction of the debt and will not extinguish it, though ` 
it was agreed by the ereditor to operate as such, as there is 
no consideration for the relinguishment. Ahlo v. Tai Lung, 
9 H. 272, 978 (1898). 


ACCRETIONS. 
Ser Navigable Waters. 


ACKNOWLEDGMENTS. 


1. An acknowledgment made before the chief magistrate 
of any large city in Great Britain, France or the United 
States, or before a notary public, and duly authenticated under 
his hand and official seal, is sufficient evidence of the execution 
of a deed or a power of attorney. Ewing v. Janion, 1 H. 79 
[184] (1852); In re Porter, 1 H. [997] (1855). 

2. An acknowledgment to a contract is for the purpose of 
facilitating the proof of its execution; in the absence of a stat- 

` utory requirement to this effect a contract would be perfectly 
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good without an acknowledgment. Board of Immigration v. 
Estrella, 5 H. 211, 214 (1884). 

3. The MEE mr of .a chattel mortgage is defective 
where the notary fails.to attach his seal and to comply with 
statutory forms. Lenehan v. Akana, 6 H. 588 (1884). 

4. A certificate that on a day named “personally appeared 
before me Chan Choon and Sing Kee, known to me to be the 
persons described in, and who executed the foregoing instru- 
ment, who executed the same freely and voluntarily and for 
the uses and purposes therein set forth”, does not state the 
fact of acknowledgment ahd is for that reason insufficient and 
invalid. Lalakea v. Hilo Sugar Co., 15 H. 570 (1904). 

5. Testimony of the acknowledging officer to the effect 
that the parties did in fact acknowledge before him the execu- 
tion of an instrument can not cure the defect and is inadmis- 
sible to aid the certificate and to support the validity of the 
registry and mortgage. Lalakea v. Hilo Sugar Co., 15 H. 570, 
576 (1904). l 

6. A certificate of acknowledgment of a deed is substan- 
` tially in the form required by statute, although omitting the 
words “for the uses and purposes therein named” after the 
words “that he executed the same freely and voluntarily,” the 
omitted words not being matter of substance. Haw. T. & 
_ Invest. Co. v. Barton, 16 H. 294, 999 (1904). l 

7. As between the parties acknowledgment of a deed is not 
necessary. Meheula v. Pioneer Mill Co., 17 H. 56 (1905); 
Laanui v. Puoho, 2 H. 161 (1859). 

8. Under a statute requiring a separate acknowledgment 
by a wife releasing dower that she had signed “without com- 
pulsion, fear or constraint” from her husband an acknowledg- 
ment was held sufficient which omitted the word “constraint.” 
Dreier v. Holt, 18 H. 179, 184 (1907). 


ACTION. 


Effect of ie of new. tribunal. SEE Courts, 18, 99, 
26, 34. 


Splitting cause of action for taxes. SEE Tavation VIII. 


1. One whose goods have been taken from him or detained 
unlawfully, whereby he has a right of action of trespass or 
trover, may if the wrongdoer sell the goods and receive the 
money, waive the tort, affirm the sale, and have an action of 
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money had and received to recover the proceeds. Tillman v. 
Spencer, 2 H. 178, 181 (1859). 

9. It is a general rule where the common law prevails 
that a statute remedy is merely cumulative unless the common 
law remedy is expressly or impliedly repealed; but if a statute 
confers a right and an adequate means of protecting it the 
statutory remedy is exclusive, and if the enforcing tribunal is 
specified, that alone can be resorted to. Brewer v. Chase, 3 H. 
127, 186 (1869); Stone v. Allen, 3 H. 618, 621 (1875); 
Herring v. Gulick, 5 H. 57 (1883); Kahai v. Rose, 7 H. 270, 
272 (1888). 

3. When the rights of a party are affected by a proceed- 
ing under statute authority, the mode of proceeding directed 
is mandatory, and must be strictly complied with, or the pro- 
ceeding will be utterly void. King v. Asegut, 8 H. 540, 542 
(1874). 

4. The equitable doctrine of laches may reasonably be 
applied -to an ejectment suit depending upon the validity of 
a deed. Kamalu v. Lovell, 5 H. 62 (1888). 

5. It is not a defense to an action for damages to a car- 
riage caused by reckless driving, that the defendants were at 
the time returning from a “hula” dance illegally promoted by 
plaintiff. Reis v. Wendel, 5 H. 140 (1884). 

6. Parties are not limited in their rights of action by com- 
promises offered for the sake of peace and to avoid litigation, 
where they have not been accepted. Kaimiola v. Beni, 5 H. 
294 (1885). 

7. The defense of illegality cannot be taken advantage 
of by a defendant where the plaintiffs can maintain their case 
without reference to the illegal transaction. Loo Ngawk v. 
Cartwright, 7 H. 401, 405 (1888); Reis.v. Wendel, 5 H. 140 
(1884). | | 

8. An error of misjoinder of counts in contract and tort 
is cured by the submission of the case to the jury upon. the 
count in tort alone. Carter v. Manhattan Life. Ins. Co., 11 H. 
69 (1897). 

9. Where counts in tort and contract are joined in the 
same suit plaintiff may be required to elect upon which he 
shall proceed. Carter v. Manhattan Life Ins. Co., 11 H. 69, 
71 (1897). 

10: Where money is taken tortiously from a person, he 
may waive the tort and sue in assumpsit. Yong Den v. Hitch- 
cock, 11 H. 270 (1898). | 
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11. An action in tort and one in contract cannot be joined 
in the same suit. Hong Kim v. Hapai, 12 H. 185 (1899); 
Carter v. Manhattan Life Ins. Co., 11 H. 69 (1897). 

19. An action on a judgment is an action on an implied 
contract and may be joined with an action on an express 
contract between the same parties. — Harrison v. Magoon, 13 
H. 339, 358 (1901)... 

18. A person may bring several actions on as many differ- 
ent causes even though he might join all the causes in one 
action, but he may not, as a general rule, bring several actions 
on different parts of one cause. H. C. & S. Co. v. Wailuku 
S. Co., 14 H. 50; 54 (1909). 

14. An action on a life insurance policy is transitory and 
need not be brought at the place where the policy is payable. 
Brown v. Equitable Infe etc. Co., 14 H. 80 (1909). 

15. An entire claim cannot be split for the purpose. of 
bringing separate actions on the different parts. Lewers & 
Cooke v. Redhouse, 14 H. 290 (1902). 

16. A running book account cannot be split for the pur- 
pose of bringing several actions on the different parts. Lewers 
& Cooke v. Redhouse, 14 H. 290 (1902); Phillips v. Lum 
Chung Co., 14 H. 295 (1902). 

17. In an action for malicious arrest, since sie of 
injuries to feelings, character and person, and property cannot 
be joined, an averment of injury to plaintiff from a search of 
his premises may be considered matter in aggravation. Arruda 
v. Morton, 17 H. 196, 128 (1905); Kerr v. Martin, 7 H. 645, 
652 (1889). Ser Kahului R. R. Co. v. Haw. Com. & 8. Co., 
11 H. 739, 742 (1899). 

18. A single cause of action cannot be split for the pur- 
pose of bringing separate actions on the -different parts, but 
income and property taxes, though for the same year, are 
distinct causes of action,.and judgment for one does not bar 
an action for the other. Tax Assessor v. Wong Kwai, 18 H. 
13 (1906). 

19. Two actions, one for money paid by plaintiff for the 
use and benefit of defendants and the other for labor performed 
by plaintiff for defendants, may be prosecuted independently 
of each other, the claim on which each is based being a separate 
transaction. Walsh v. Lawson & Bailey, 20 H. 69 (1910). 

20. Judgment in an action of assumpsit for instalments 
of rent under a lease bars an action for the amount of sewer 
rates which accrued during the same period and which the 
lessees by the same instrument obligated themselves absolutely 
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to pay. The right of action in such a case is single and 
indivisible. Richards v. Ontai, 20 H. 888, 340 (1910). 

21. Plaintiffs sued in the district court for a portion only 
of an account claimed to be due;. the case was dismissed on a 
technical motion without an adjudication upon its merits: 
Held, under the circumstances not to be a waiver of the por- 
tion of the account omitted. Schoening & Co. v. Miner, 22 H. 
196 (1914). 

22. Such a right as that to show that a deed absolute on 
its face was intended to be a mortgage may not be availed of 
in an action at law. Magoon v. Kapiolani Estate, 22 H. 
510, 517 (1915). 


ADJOINING LAND OWNERS. 


See Boundaries. 


A land-owner has no right to destroy trees on the line 
between his land and an adjoining owner’s, and will be liable 
in trespass if he does. Beniamina v. Clark, 8 H. 247 (1871). 


ADMIRALTY. 


SEE Collisions, Maritime laens, Salvage, Seamen, Ship- 
ping. Pe: 
1. Admiralty has jurisdiction of a claim for freight under 
a charter party for a voyage on the high seas, especially where 
the charter party is made in a foreign port. Fessenden v. 
Cargo of Ship Charles, 1 H: 94, 95 [161, 164] (1853). 

9. Prior to Annexation the Judges of the Courts of 
Hawaii had judicial power over all cases in admiralty. Spen- 
cer v. Bailey, 1 H. 108 [187] (1858); In re Brigantine Nico- 
laus, 4 H. 354 (1881). 

3. Admiralty has jurisdiction in cases of maritime con- 
tracts even where a maritime lien does not exist. Spencer v. 
Bailey, 1 H. 108, 110 [187, 190] (1853). 

4. Ifa party tends a a ship to Hawaii for supplies and then 
refuses to pay for them and keeps himself and the ship out 
of the jurisdiction, the party furnishing the supplies may 
obtain a process to compel, the appearance of the owner of 
the ship, and in case he cannot be found to seize any other 
ship or property of his within the jurisdiction for the satis- 
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faction of the debt. Spencer v. Bailey, 1 H. 108, 111 [187, 
192] (1853). l l 7 

5. The attachment of a ship belonging to one out of the 
jurisdiction was held valid, when the libel was duly published, 
with notice to those interested to appear, and a copy of the 
same was affixed to the mainmast of the ship. Spencer v. 
Bailey, 1 H. 108, 112 [187, 198] (1853). 

6. Before issuing process to attach a ship on a libel for 
seamen’s wages the court may summon the master to show 
cause against it. Le Bon v. “Young America,’ 1 H. 112 
[194] (1853). . 

7. The claim of intervenors in an admiralty case should 
be verified. Spencer v. Bailey, 1 H. 118 [205, 206] (1854). 

8. Intervenors in an admiralty case who claim to own a 
ship must set forth in their claim the manner, place, occasion 
and other incidents of the sale by which they acquired title. 
Spencer v. Bailey, 1 H. 118, 119 [205, 207] (1854). 

9. Intervenors in an admiralty case who reside out of 
the jurisdiction may be required to give security for costs. 
. Spencer v. Bailey, 1 H. 118, 119 [205, 207] (1854). 

10. A court of admiralty may adjudicate upon the real 
and equitable ownership of a vessel and is not restricted to 
an adjudication upon the bare legal title, in a possessory action. 
Kaui v. “Wilhelmine,” 1°H. 187 [3832] (1855). 

11. Possessory actions in admiralty to recover ships or 
other property are analogous to the action of replevin or 
detinue at common law, where judgment is given not only for 
restitution of the property but also for damages for its deten- 
tion. Moll v. George, 1 H. 270 [484] (1856). 

12. Though the admiralty courts of Hawaii are not bound 
to take jurisdiction of controversies growing out of maritime 
contracts between foreigners having no domicile in Hawaii, 
they may do so in their discretion in the interest of justice. 
Williams v. Lawrence, 1 H. 295 [530] (1856); Wetherbee 
v. “Golden State,” 2 H. 78 (1858). 

13. In an admiralty case it was held that the procuring 
by libellants of an order to the marshal to dispose of the 
libelled property in the manner decreed by the court is not 
such an act as bars the libellants from appealing from the 
decree. Coady v. 1200 Bbls. Oil, 2 H. 55 (1857). 

14. Courts of admiralty do not require all the technical 
precision and accuracy in. pleading which is demanded in 
: courts of common law.: Brooks v. Enberg, 2 H. 141, 149 
(1859). ; 
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14a. The admiralty has jurisdiction over all maritime con- 
tracts wherever the same may be made or executed or whatever 
may be the form of the stipulations. Brooks v. Enberg, 2 H. 
141, 142 (1859). 

15. The killing of seals, and trying out of blubber, al- 
though performed on land, on a shoal in the open ocean is a 
maritime service, cognizable in admiralty. Phillips v. Rawlins, 
2 H. 150, 153 (1859). 

16. All acts done or crimes committed on an island, rock, 
or key, upon which guano deposits may be found, or in the 
waters adjacent, are by United States statutes done on the 
high seas, and cognizable in admiralty. Phillips v. Rawlins, 
2 H. 150, 154 (1859). 

17. Admiralty has jurisdiction in an action in the nature 
of replevin by the consignee of cargo to recover its possession 
from the master of a ship. Janion v. Fox, 1 H. 154, 155 
[271, 273] (1855). 

18. Where a Portuguese cabin boy was grossly assaulted 
by the master of a foreign vessel on the high seas, the local 
admiralty courts took jurisdiction in spite of the protests of 
the consul. Hnos v. Sowle, 2 H. 889 (1860); Vieira v. 
Sowle, 2 H. 346 (1860). 

19. The courts of Hawaii had jurisdiction of a tort com- 
mitted on an American vessel, which was not connected with 
and had no relation to the internal order of the vessel. Enos 
v. Sowle, 2 H. 332 (1860). 

20. To render it necessary under the treaties of Hawaii 
to have the consent of the consul in order that the courts of 
Hawaii might take cognizance of a cause of action between 
foreigners it was not essential that the parties should be exclu- 
sively of the same nationality, but they must still be attached 
to the vessel. Young v. Phillips, 9 H. 849 (1860).; Warren v. 
Rush, 2 H. 468, 470 (1861). SEE Enos v. Sowle, 9. H. 332 
(1860). 

21. The admiralty and maritime jurisdiction of the courts 
of Hawaii was co-extensive with those of the United States ex- 
cept as limited by treaty. Halliday v. Stott, 2 H. 387, 390 
(1861); Fessenden v. “Charles” 1 H. 94 [161] (1853) ; : 
Spencer v. Bailey, 1 H. 108 [187] (1853). 

99. The American admiralty has a general maritimé juris- 
diction, as well in matters of contract as in matters of tort; in 
tort the jurisdiction depends upon the locality, and embraces 
all damages and injuries upon the sea; in contract the juris- 
diction depends upon the nature of the contract and embraces 
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all transactions and proceedings relative to naval commerce 
and navigation. Halliday v. Stott, 2 H. 387, 390 (1861). 

98. The exercise of the jurisdiction of admiralty is discre- 
tionary in suits between foreigners, but in a case of. special 
necessity to prevent a failure of justice the duty is imposed 
to exercise jurisdiction. Warren v. “Rush,” 2 H. 478 (1869); 
Young v. Phillips, 2 H. 849 (1860) ; Enos v. Sowle, 2 H. 332 
(1860). 

24. When a vessel is libelled it remains in the custody 
of the court until the case is disposed of on appeal, and to 
entitle the vessel to release the bond must be for the full 
value of the vessel unless otherwise stipulated. Colgrove v. 
Columbia, 11 H. 544 (1898). 

25. Prior to June 14, 1900, a eireuit judge in Hawaii 
had jurisdiction in admiralty. Colgrove v. “City of Colum- 
bia,” 11 H. 693 (1899). 


ADOPTION. 


SEE ALSO Guardian and Ward; Infants; Parent and Child. 
I. IN GENERAL. 


1. An ancient adoption of an heir must be shown by evi- 
dence to have been a clear, definite and reasonably notorious 
act of adoption. Estate of Nakuapa, 3 H. 400, 410 (1873). 

2. The welfare of the infant is the polar star by which 
the discretion of the court is to be guided. In re Kamarawa, 
6 H. 386 (1883). 


II. CONSENT OF PARTIES 


3. The ancient oral mode of adoption had no force unless 
completed before the act relating to descent and wills became 
law in 1848. Estate of Nakuapa, 8 H. 400, 402 (1879). 

4, An adoption was held valid where ‘made by the hus- 
band before marriage, when the adopted child lived with the 
husband and wife after their marriage as their “keiki hanai” 
(adopted child). Estate of Nakuapa, 8 H. 148, 147 (1869). 


Il. BY DEED OR AGREEMENT. 


5. All agreements of adoption are required to be in writ- 
ing and duly recorded. Abenela v. Kailikole, 2 H. 660 
1863). : 

6. In a claim of inheritance resting on ancient adoption 
it was held that the fact that the child was adopted must be 
proven. Mellish v. Bal, 3 H. 198 (1869). 
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T. A child adopted as an heir by ancient custom inherits 
to the exclusion of collateral kindred, although the adopters 
died after the statutes of descent and wills took effect. Estate 
of Nakuapa, 3 H. 842, 348 (1872); Estate of Hakau, 1 H. 
263, 264 [471, 473] (1856); Kiataina v. Kahanu, 8 H. 368 
(1871). 

8. The adoptive father does not inherit from the adopted 
child. Estate of Namauu, 3 H. 484 (1873). 

9. In the absence of an adoption in writing, in accordance 
with the law of Hawaii, the parents of a child who have sur- 
rendered its care to others, do not part with the right of cus- 
tody of the child. In re Nei Kamarawa, 6 H. 386 (1883). 

10. When the parent has voluntarily parted with the 
custody of the child and seeks to recover it, if his right to re- 
cover it be doubtful or the assertion of the claim would be 
inequitable to others or injurious to the child, or if no legal 
right to the custody be preferred by anyone, the wishes of the 
child should be allowed a controlling influence. In re Kama- 
rawa, 6 H. 886 (1883). 

11. An agreement of adoption, not having been recorded 
in the lifetime of the adopting parent is invalid in law. Black 
v. Castle, 7 H. 978 (1888). 

12. Where an adoptive parent covenanted to convey and 
devise to the child certain real estate, in consideration of the 
child’s obeying her lawful commands, specific performance of 
` the agreement was decreed after the death of the parent. 
Beckley v. Lucas, 8 H. 40 (1890). 

18. In an action for damages by A against the adminis- 
trator of the estate of B, who had adopted A's son, for breach 
of a covenant by B to clothe, feed and care for the son, it was 
held that A could only recover nominal damages. Rose v. 
Trousseau, 8 H. 448 (1892). 

14. A decree of adoption made in 1866 by a justice of 
the supreme court was valid under the terms of the statute 
which gave such justice authority to legalize the adoption of 
children; and such decree could not be impeached collaterally. 
Paris v. Kealoha, 11 H. 450 (1898). 

15. Prior to April 26, 1905, an adopted child did not 
inherit from its adopted parents, unless given the right specifi- 
cally in the agreement of adoption. Estate of Wilhelm, 13 H. 
206 (1900); Estate of Maughan, 8 H. 262 (1871); Wei See 
v. Young Sheong, 8 H. 489 (1873) ;Abenela v. Kailikole, 2 H. 
660 (1863). Compare Estate of Hakau, 1 H. 263 (4711 
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(1856); Hstate of Kamehameha IV, 2 H. 715, 724 (1864); 
Estate of Nakuapa, 3 H. 342 (1872). 

16. If an agreement of adoption, by which the adopting 
parent “covenants: and undertakes to give” the adopted child 
the same rights in her estate after her decease as though the 
child were her natural child is not sufficient of itself to confer 
the right of inheritance, the statute (Act 83, L. 1905), R. L. 
1915, Sec. 2994, gives the agreement full force and effect in 
that regard by clothing the adopted child with the right of 
inheritance. Leialoha v. Wolters, 91 H. 304 (1912). 


ADULTERY. 


SEE ALSO Fornication. 


1. Unlawful sexual intercourse is under the statutes of 
Hawaii either adultery ‘or fornication, and the cohabiting of a 
man and woman who are not married to each other must be 
prosecuted as one or the other of these offenses. King v. Ka- 
lailoa, 4 H. 89 (1877). 

2. It is not necessary to prove the direct fact of adultery ; 
the circumstances must be such as would lead the guarded dis- 
cretion of a reasonable and just man to ihe conclusion. King 
v. Kalailoa, 4 H. 89 (1877). 

3. It is error to charge a jury in a EE for adult- 
ery that proof of the commission of the offense “at or previous 
to the time of the arrest” is sufficient to convict, as under such 

` instruction the defendants might be- found guilty of an offense 
committed after the warrant was issued and at a date subse- 
quent to the time covered by the charge. Republic v. Kama- 
kawila, 9 H. 607 (1895). COMPARE en voeg v. AMOR: 
18 H. 946, 951 (1907). 

4. In a criminal charge of adultery against a wife, ie 
husband is not a competent witness to prove the areas. 
pe v. Kahakauila, 10 H. 98 (1895). ' 

In a prosecution for adultery there must be dicot 
sa of marriage, but this may be by a witness, or the statu- 
tory record of the marriage. : Republic v. Kuhia, 10 H. 440 
(1896) ; Republic v. Waipa, 10 H. 442 (1896). 

6. In a prosecution for adultery evidence of prior acts 
of illicit intercourse between the parties is admissible ‘as show- 
ing a continuous adulterous disposition. Republic v. Waipa, 
10 H. 442, 445 (1896); Republic v. Kamakauila, 9: H. 607 
(1895). 
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7. In a prosecution for adultery an admission by one co- 
defendant of her marriage to a third person is competent and 
sufficient evidence of marriage as against herself, but not as 
against her co-defendant. Territory v. Castro, 14 H. 181 
(1902). Sre Republic v. Kahakauila, 10 H. 28 (1895). 


ADVERSE POSSESSION. 
Ser Ejectment; Limitation of Actions. 


Adverse possession as between tenants in common. SEE 
Tenancy in Common, 19, 20, 21, 25, 31. 


I. NATURE AND REQUISITES. - 
(a) ACQUISITION BY PRESCRIPTION IN GENERAL. 


1. One who enters upon real property in. pursuance of a 
parol agreement of exchange and remains in undisputed pos- 
session for more than the statutory period, such possession 
being open and notorious, may rely upon adverse possession 
in an action of ejectment. Ikalia v. Kopaea, 4 H. 198 (1879). 

2. Adverse possession dates only from the date of the land 
commission award, which interrupts previous prescription. 
Kanaina v. Long, 4 H. 332, 885 (1872); Kalakaua v. Keawe- 
amahi, 4 H. 577, 582 (1888); Bishop v. Namakalaa, 2 H. 
238, 241 (1860). 

3. The circumstance that the title claimed was void, or 
commenced in fraud of the law, does not detract from adverse 
possession under it. Kalakaua v. Keaweamahi, 4 H. 571, 
577, 581 (1888). 

4. The statute will not commence to’ run until a cause 
of action has arisen in favor of the person having the rightful 
title; in other words until he has been disseized by the person 
in possession or those in privity with him in the possession. 
Rose v. Smith, 5 H. 877, 879 (1885). i 

5. While it is true that adverse possession must be under — 
claim of title it is not essential that there should be a rightful 
title. George v. Holt, 9 H. 185 (1898). 

6. A parol gift of land followed by over twenty years’ 
adverse possession cannot be disturbed. Macfarlane v. Damon, 
10 H. 495 (1896). 

7. Adverse possession does not begin to run in favor of 
, one holding under a tenant, even under an attempted transfer 
in fee from the tenant, until at least notice of the adverse 
nature of the occupant’s claim is brought clearly to the atten- 
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tion of the landlord. Koloa Sugar Co. v. Brown, 12 H. 142 
(1899). 

8. Where title by adverse possession has not been adjudi- 
cated at law, equity will not entertain a suit to quiet title. 
Kuala v. Kuapahi, 15 H. 800 (1903). 

9. A parol transfer is sufficient to sustain an actién by one 
claiming title by adverse possession even after the adverse pos- 
session of his predecessor has ripened’ into a good title by the 
expiration of the statutory period. Bishop of Zeugma v. 
Paahao, 16 H. 345, 347 (1904). 

10. Title by adverse possession presumes a grant and 
such presumption cannot be entertained against one incapable 
of granting. Galt v. Waianuhea, 16 H. 659, 658 (1905); 
Kahoomana v. Moehonua, 3 H. 635, 640 (1875). 

11. Since 1865, when crown lands were declared inalien- 
able, adverse possession thereof cannot be shown. Territory 
v. Puahi, 18 H. 649, 652 (1908); Galt v. Waianuhea, 16 
H. 652 (1905). OVERRULES Harris v. Carter, 6 H. 195, 209 
(1877). 


(b) DURATION AND CONTINUITY. 


"12. An adverse possession must be within the knowledge 
and acquiescence of the owner, continuous and uninterrupted. 
Kanaina v. Long, 8 H. 332, 885 (1872). 

13. The institution of an unsuccessful suit against one 
in possession of land does not interrupt the possession so as to 
prevent the same from being continuous. George v. Holt, 9 H. 
135 (1893). 

14. In counting the time that adverse possession has been 
running, such possession by a tenant is counted as the adverse 
possession of the landlord. Macfarlane v. Wilder, 11 H. 673, 
677 (1899). 

15. Even a parol transfer from one adverse’ holder to 
another would be sufficient to preserve a privity of estate or 
title between them and avoid an interruption in the con- 
tinuity necessary to support a claim of title by adverse posses- 
sion. Bishop. of Zeugma v. Paahao, 16 H. 345, 847 (1904). 

16. Whether a paper title or a title by adverse possession 
is claimed it is absolutely necessary that there be some privity 
of title or estate between the successive holders or claimants. 
Bishop of Zeugma v. Paahao, 16 H. 845, 847 (1904). 

17. One may acquire title by adverse possession merely as — 
trustee for the use and benefit of others, and the successive 
possessions of such trustees may be tacked, provided some 
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privity of estate or title is shown between them so as to estab- 
lish a continuity of possession. Bishop of Zeugma v. Paahao, 
16 H. 345, 347 (1904). 

18. Two years after the making of the fence on the wrong 
‘line the lessee of the adjoining land assigned the lease to the 
lessor of the defendants who took possession of the intervening 
strip of land. Held, in the absence of a transfer. of this strip 
of land, whether oral or written, the taking possession of it by 
the defendants’ lessor was a separate act of disseisin on her 
part and that in respect of this title there was no privity or 
succession of relationships created by deed or other act or by 
operation of.law. Wilder v. Macfarlane, 18 H. 121 (1906). 

19. The question of continuity of adverse possession be- 
tween two successive lessees each occupying premises not owned 
by the lessor under whom they claim is largely a question of 
fact, it being incumbent on the defendants to prove actual 
or constructive delivery of possession of the property from one 
to the other. McCandless v. Honolulu Plant. Co., 19 H. 989, 
241 (1908); Wilder v. Macfarlane, 18 H. 121, 125 (1906). 

20. Land was leased in 1891 for fifteen years, the lessees 
going into possession. Since 1892 the land has been in the 
adverse possession of a third party. In 1897 a second lease 
was made for twenty years to different lessees to begin during. 
that year. It is held that the statute of limitations started 
to run against the landlord at least in 1897 on the theory that 
the first lease was surrendered. In re Castle, 19° H. 484 
(1909). sr 

91. In order to perfect title by adverse possession, such 
‘possession must be continuous for the whole period prescribed 
‘by the statute of limitations. Any break or interruption of the 
continuity of the possession. will be fatal to the claim of the 
‘party setting up title by adverse possession. Letaloha v. Wol- 
der, 21 H. 624 (1913). : 

22. Interruption of the continuity of -possession occurs 
when the adverse claimant recognizes the title of the true 
owner. 0O. R. & L. Co. v. Kaili, 22 H. 673, 680 (1915). 

-23. Continuity of possession is one of the essential re- 
‘quirements in a claim of adverse possession. Oahu R. & L. 
Co. v. Kaili, 22 H. 678, 680 (1915); Leialoha v.: Wolter, 21 
H. 624 (1913). 

(e) HOSTILE CHARACTER. 


24. Occasional visits to land, without residence or occu- 
‘pation, and declarations of ownership not brought home to the 
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knowledge of the real owners, are not sufficient to establish 
title by “adverse possession as against a title by inheritance. 
Manumanu v. Rickard, 4 H. 207 (1879). 

25. Adverse possession of land which is required to con- 
stitute a bar to the legal title must be actual, visible, notorious, 
distinct and hostile. Manumanu v. Rickard, 4 H. 207 (1879); 
Akowai v. Lupong, 4 H. 259 (1880). 

26. In order to bar the legal title of a kuleana in favor of 
the konohiki, the possession of the konohiki of the particular 
kuleana must be actual, visible, notorious, distinct and hostile. 
Akowai v. Lupong, 4 H. 259° (1880); Chung Hoon v. Lupong,. 
4 H. 262 (1880). 

27. The title for a kuleana under an award of the Land. 
Commission, is distinct, complete, and the general possession 
by the konohiki of the ik or ahupuaa in which it may be sit- 
uated is not hostile to the owner of the kuleana. Akowai v. 
Lupong, 4 H. 259 (1880) ; Chung Hoon v. Tepong: 4 H. 262 
(1880). 

28. After a trustee denies a trust his possession is deemed. 
adverse. Kalakaua v. Keaweamahi, 4 H. 571, 576, 581 
(1883). ree l 

29. Where: the husband in 1852 took possession of his 
deceased wife’s real property under a claim as her heir by 
verbal will, and held possession from that time. until his 
death in 1878, he acquired title by adverse possession, and the- 
fact that letters of administration of the wife’s estate were 
issued to him did not change the character of his holding, or 
make him a trustee for other heirs. Kalakaua v. Keaweamahi, 
4 H. 571 (1883). 

30. A possession adversely commenced -is presumed to 
continue adverse, so long as maintained. ee v. Keawe- 
amahi, 4 H: 571, 576, 581 (1883). 

31. A possession to be adverse must be anders a dana of 
title against all the world. Kalakaua v. Kedwedmiahi, 4 H. 
577, 580 (1883). l 

32, IË one lives on land by consent of ihe owner, and 
while so living begins to hold adversely to the owner, in order 
to derive title by adverse possession the owner must have 
notice of the beginning of his adverse holding that he so held. 
Kalaeokekoi v. Kahanu, 4 H. 481 (1889); Kaaihue v. Crabbe, 
3 H. 768, 774 (1877). 

33. While in the early days in Hawaii administrators held 
the realty of their decedents, after the discharge of an adminis- 
trator he had no such authority, and his possession became 
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adverse to the heirs. Kahukuleionohi v. Kaikainahaole, 6 H. 
183 (1876). Sez Kalakaua v, Keaweamahi, 4 H. 571, 576 
(1883). 

34. To maintain the right to. adverse possession against 
‘a patentee’ of land there must be a showing of a distinctly 
adverse, exclusive and hostile possession for the statutory 
period. Judd v. Kuanalewa, 6 H. 329, 330 (1882). 

_ 85. The possession of. the husband of his wife's land 
prior to June 23, 1888, was by virtue of the marital relation 
and inured to the benefit of the wife for the purposes of adverse 
‘possession. George v. Holt, 9 H: 135 (1898). 

36.. To acquire a prescriptive title the possession must be 
adverse, hostile, exclusive, notorious and continuous. George 
v. Holt, 9 H. 185. (1893). 

37. Where tenants lived on an ahupuaa of land by per- 
‘mission of the konohiks or chief, previous to the creation of the 
Land Commission, their possession is presumed to continue to 
‘be permissive, after an award of the ahupuaa, unless acts are 
‘shown which would render the possession adverse.. Dowsett v. 
_Maukeala, 10 H. 166 (1895). ArFrigMiNG Dowsett v. Mau- 
keala, 9 H. 233 (1898); Bishop v. Kala, 7 H. 590 (1889). 

38. When a person enters land under color of title or 
‘under a mistake as to description and holds adversely, contin- 
uously, openly and notoriously for the statutory period, a title 
by limitation may be acquired. Booth v. Beckley, 11 H. 518, 
524 (1898). Suz Sylva v. Wailuku S. Co., 19 H. 602, 606 
(1909). 

39. Adverse possession runs in favor of a dowress and 
against the heirs without actual ouster being shown, as they 
are not tenants in common. Jones v. Pooloa, 11 H. "158, 757 
(1899) ; Paulo v. Malo, 4 H. 536 (1882). 

40. Where one is shown to have been for the statutory 
period in actual, open, notorious, continuous and exclusive pos- 
‘session, apparently as owner, the presumption is that such pos- 
session is adverse. Albertina v. Kapiolani Estate, 14 H. 321 
(1902); Kapiolani Estate v. Cleghorn, 14 H. 330 (1902);- 
ie v. Hamakua Mill Co., 14 H. 669, 676 (1908). 

. An adverse possessor may be consciously a wrong- 
PER he may be aware of a defect in his title or that. a frac- 
tion is outstanding. If he asserts title in himself and by his 
acts or words or both notoriously shows that he is holding 
under a claim of ownership, adverse possession is accruing. 
Smith v. Hamakua Mill Co., 14 H. 669, 676 (1908). 
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42. Possession of a kuleana holder as against the kono- 
hiki, which was permissive at first may become by its nature 
and duration such as to sustain a claim of adverse possession. 
John Ii Estate v. Mele, 15 H. 124 (1908). 

49. It is the essence of adverse possession that it should. 
be hostile and that the circumstances of the holding be such as 
to give the true owner notice, at least if he paid attention to 
his rights, that the possession is under claim as owner; and if 
the possessor so conducts himself towards the true owner as 
to lead him to believe that the possession is in subordination 
to his title, the elements of hostility and openness are lacking 
and the possession is not adverse. Smith v. Hamakua Mill Co. 
15 H. 648; 656 (1904); Bishop v. Kala, 7 H. 590 (1889). 

44. Possession once shown to have been at its inception. 
permissive is presumed to continue of the same character, and. 
the burden is on the possessor to show that it thereafter became 
hostile. Smith v. Hamakua Mill Co., 15 H. 648, 657 (1904); 
Macfarlane v. Wilder, 11 H. 678, 675 (1899). 

44a. During the minority of an infant the statute of limi- 
tations could not begin to run; an adverse claimant to land. 
could not acquire a prescriptive title until ten years after the 
death of the infant if she died under age, and if she lived to. 
become of age, until five years after her death. Magoon v. 
Pioneer Mill Co., 17 H. 159, 162 (1905). 


I. OPERATION AND EFFECT. 
(a) EXTENT OF POSSESSITON. 


45. Where one tenant in common sells the whole land and 
the vendee takes possession the co-tenants out of possession are 
put upon inquiry as to the claim of title by the vendee. Kala- 
makee v. Wharton, 16 H. 228 (1904). 

46. Adverse possession of a house on certain premises. 
would not include the entire parcel in which there were six 
taro patches, unless possession was taken under a paper title 
or a colorable claim. Magoon v. Pioneer Mill Co., 17 H. 159 
(1905). 

(b) Trrte or RIGHT ACQUIRED. 


47. A prescriptive right may be acquired in one piece of 
land without regard to the holding of other parcels granted 
by the same royal patent. Kalela v. Lemon, 4 H. 348 (1880). 

48. Occupation of a small part of a large tract, with a 
hostile claim against the one in possession of the large tract: 
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would not operate to interrupt the possession of the rest of 
the land. George v. Holt, 9 H. 185 (1898). 


Ili, TRIAL. 
(a) EVIDENCE. 


49. Where the land involved was barren beach land, not 
capable of producing any crop, slight proof of adverse posses- 
sion was held sufficient. Mahukaliilii v. Hobron, 5 H. 104 
(1884). 

50. The taking of a deed by one in possession of land, 
from one out of possession, does not necessarily imply an 
-acknowledgment of the latter’s title. Mahukaliilu v. Hobron, 
5 H. 104, 108 (1884). 

51. The character of the acts of one in possession of land 
may be taken as notice to the owners of the land of a claim 
of title; express notice is not Ee to be shown. Paulo v. 
Malo, 6 H. 890 (1888). 

59. Adverse possession of land may be proven by cultiva- 
tion thereof and payment of taxes thereon. Paulo v. Malo, 6 
H. 390 (1883); Kaathue v. Crabbe, 8 H. 768, 774 (1877). 

58. Acceptance of money for taxes from the owner of an 
undivided half of a piece of real property by the owners of 
the other undivided half who were in possession is evidence 
that their holding was not adverse. McCandless v. Mahelona, 
12 H. 258 (1899). 

54. Declarations against interest by an alleged adverse 
possessor of land are admissible to show the nature of the pos- 
session. Smith v. Hamakua Mill Co., 15 H. 648 (1904); 
Kaaihue v. Crabbe, 3 H. 768, 774 (1877). 

54a. Where one holds possession of land after a decree 
quieting title in favor of another he may show in a later action 
that his holding was adverse after the decree. Punilama v. 
Mele, 16 H. 48 (1904). 

55. The defense of adverse possession is not available to 
one who claims under a long lease as against the owner of the - 
fee. Iona v. Uu, 16 H. 482 (1905). 

© 56. Conveyances and mortgages by persons out of pos- 
session are not admissible to rebut adverse possession. Kapio-. 
lani Estate v. Thurston, 16 H. 471 (1905). SEE Mahukalialia 
v. Hobron, 5 H. 104, 107- (1884). 

57. Declarations of defendant while in possession of land 
as to her claim thereto, particularly when made in consequence 
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of ejecting certain persons therefrom, are admissible. Trus- 
tees Bishop Estate v. Lulia, 16 H. 630 (1905). l 

58. An instruction that the jury should find against the 
defendants on the issue of adverse possession unless they “were 
satisfied by a preponderance of the evidence that the defendants 
have clearly proven adverse possession,” ete., is not erroneous. 
Brown v. Spreckels, 18 H. 91, 105 (1906). AFFIRMED: 
Spreckels v. Brown, 212 U. S. 208, 213 (1909). 

59. Exclusive use of land fenced off by the owner under 
mistake of her true boundary if continued for the statutory 
length of time would bar an action of ejectment by the owner 
although the adjoining land was held under lease and the 
lessee claiming the intervening strip by adverse possession knew ` 
that the fence was not on the true boundary. Wilder v. Mac- 
- farlane, 18 H. 121 (1906). 

60. Evidence of cutting wood and payment of taxes by 
the plaintiff, claiming title by purchase as well as by prescrip- 
tion, followed by leasing to a tenant who made actual use 
of the land, would justify an inference of adverse possession. 
Kaae v. Richardson, 18 H. 503 (1907). 

61. Admissions by an alleged adverse claimant of land 
to the effect that she was in possession by permission of the 
holder of the paper title are admissible to rebut the claim of 
adverse possession. Cornwell v. Wailuku Sugar Co., 20 H. 
585 (1911). 

62. The burden of proving adverse possession on the part 
of the defendant rests upon him, and it is immaterial in the 
application of this rule whether the plaintiff has acquired title 
91 H. 624, 680 (1918); Kaaihue v. Crabbe, 3 H. 768, 774 
(1877). 

68. It is no objection to evidence of declarations admis- 
sible as part of the res gestae that they were not shown to have 
been made before the expiration of the statutory period of 
limitation. O. R. & L. Co. v. Kaili, 22 H. 678, 677 (1915). 

64. In an action of ejectment, ‘the defense ‘being adverse 
possession, the declarations of the party in possession of the 
land as to the nature of his claim are admissible as part of the 
res gestae and as tending to prove hostility of claim, but state- 
ments as to the source of claim or manner of acquiring the 
possession, being narrations of past transactions, are not so 
admissible. Oahu R. & L. Oo. v. Kaili,.22 H. 678, 678 
(1915); Makekau v, Kane, 20 H.'908, 208 (1910); Carter 
v. Lulia, 16 H. 630 (1905); Kaaihue v. Crabbe, 3 H. 768, 
TTT (1877). 
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65. Payment of taxes may be shown in support of a 
claim of title to land by adverse possession. Oahu R. € L. Co. 
v. Kaili, 22 H. 678, 678 (1915); Kaaihue v. Crabbe, 3 H. 
768, 774 (1877). | 

66. The rule is that while a recognition of title of the 
true owner by the one who has acquired title to land by 
adverse possession upon the completion of the statutory period 
will not alone defeat the title so acquired, such recognition 
is evidence to be considered in determining whether the prior 
possession of the adverse claimant was in fact adverse. O. R. 
£ L. Co. v. Kaili, 22 H. 678, 679 (1915). 


(b) Province oF COURT AND Jury. 


67. Whether the possession in fact is adverse or is under 
the owner’s title is one for the jury, with this limitation’ that 
the burden of showing the possession to have been adverse is 
upon the party alleging it; but what constitutes adverse pos- 
session, and what evidence of its being such is sufficient are 
questions of law for the court. Kaaihue v. Crabbe, 3 H. 768, 
774 (1877). ' 

68. A claim of adverse possession having been adjudi- 
-cated adversely in a previous case bars another claim through 
the same tenant. Kalaeokekoi v. Kahele, 7 H. 147 (1887). 

69. Where one is shown to have been for the statutory 
period in actual, open, notorious, continuous and exclusive 
possession of land, apparently as owner, and such possession 
is unexplained, the presumption is that such possession was 
hostile. O. R. & L. Co. v. Kaili, 22 H. 678, 677 (1915); 
Kapiolani Estate v. Cleghorn, 14 H. 350, 0387 (1909); Alber- 
tina v. Kapiolani Estate, 14 H. 321, 325 (1902). 


AFFIDAVITS. 


Affidavits on motions for a new trial. SEE New Trial ITI. 
Verification of pleadings. SEE Pleading VII. SEE ALSO 
Oaths. 


An affidavit should be entitled in the court in which it is 
filed. King v.'Yok Lan, 7 H. 584 (1889). SEE Malani v. 
Puhi, 5 H. 504 (1885). i . 


AGRICULTURE. 
Ser Crops. 


24 ALIENS. 
ALIENS. 


I. DISABILITIES, 


1. Under a provision of law providing that “Hawaiian 
subjects” might be examined for admission to practice law 
in courts of record, an alien, not naturalized was refused 
admission to the bar. In re Ashford, 4 H. 614 (1883). 

9. Under the Hawaiian monarchy the law required all 
persons of foreign birth, in order to enable them to hold 
offices of profit or emolument under the government, to be 
naturalized or to take out letters of denization. Aliens and 
Denizens, 5 H. 167, 170 (1884). 


I. EXCLUSION OR EXPULSION. 


3. As the constitution is a compact between the citizens 
of a country as to how they shall be governed, its provisions 
cannot be held to militate against the right of the government 
to prohibit or restrain foreigners to enter the territory. In re 
Chow Bick Git, 4 H. 385, 390 (1881); In re Wong Tuck, 
11 H. 600, 616 (1899). | 

4. A landing of aliens in quarantine, and a restraint of 
them pending their compliance with regulations established 
by the immigration authorities, is not an admission of them 
into Hawaii. In re Chow Bick Git, 4 H. 385, 398 (1881). 

5. Persons legally barred from entering Hawaii cannot 
be brought in by habeas corpus. In re Chow Bick Git, 4 H. 
385, 398 (1881); King v. Leong Tiam, 7 H. 338 (1888). 

6. <A passport issued to a Chinese departing from Hawaii 
was a special permit to the individual named therein and was 
not assignable. King v. Leong Tiam, 7 H. 888 (1888). SEE 
In re Man Nun, 7 H. 454 (1888). i 

7. A provision of a Chinese immigration law (Act 67, 
S. L. 1890, since repealed) which required the employer of an 
immigrant imported thereunder to retain one-fourth of his 
wages until such sum should reach $75.00, which was to be 
deposited with the government for return passage of the immi- 
grant was held unconstitutional because no notice of such pro- 
vision was given the immigrant when he came to Hawaii. 
Chong Chum v. Kohala Sugar Co., 8 H. 425 (1892). 

8. Under Chapter 60, S. L. 1888 (not now in force) 
requiring Chinese who wished to land in Hawaii to present 
a permit issued upon his personal application by the Foreign 
Office, one who landed here with a permit procured in China 
was held guilty of an infraction of the law. Queen v. Ah 
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Hung, 8 H. 491 (1892). Sze King v. Leong Tiam, 7 H. 888 
1888). 

9. Under the Chinese immigration laws of Hawaii, which 
prohibited the entry of Chinese without permits, it was held 
that Chinese within the territorial jurisdiction of Hawaii, 
though without permits, were not excepted from the laws of 
Hawaii or the process of its courts. Fong Kee v. Wilson, 8 H. 
513 (1892). 

10. .The various decisions of the supreme court sustaining 
the constitutionality of the Chinese restriction acts (since 
repealed) are based upon the inherent right of every sovereign 
power to forbid the entrance of foreigners within its dominions, 
or to admit them only on such conditions as it may see fit to 
prescribe. Fong Kee v. Wilson, 8 H. 513, 517 (1892). 

11. Under a law of Hawaii relating to Chinese immigra- 
tion (Act 28, S. L. 1887) permits were issued by the Minister 
of Foreign Affairs to enter Hawaii to Chinese children under 
fourteen years of age, whose parents resided in Hawaii, and 


it was held that the issuance of such permits to persons within ` 


the classes given in the act was a mere ministerial duty, the 
performance of which could be enforced. by mandamus. Mce- 
Cully, J. solus. Chock Kem v. Austin, 8 H. 688 (1890). 

12. <A decision under the laws of Hawaii before annexa- 
tion, by the proper officer that an alien was one of those whose 
landing was prohibited, was conclusive as far as the courts 
were concerned, and not reviewable on habeas corpus. In re 
Tatsu, 10 H. 701, 709 (1897). 

18. Every sovereign nation has the inherent right to deny 
to aliens the privilege of entering its territory, to expel them 
therefrom, and to revoke at will and without notice a license 
to an alien to enter. In re Wong Tuck, 11 H. 600, 616 
(1899). 

14. By the resolution of annexation the United States 
laws relating to the exclusion of Chinese were extended to 
Hawaii and became immediately in foree. In re Wong Tuck, 
11 H. 600, 621 (1899). 

14a. The law which required an immigrant to have at 
least fifty dollars in eoin, when seeking admission, was. held 
to be complied with if he had foreign money which was worth 
that amount. In re Michomishu, 11 H. 797 (1895). 


Il. NATURALIZATION. 


15. A Hawaiian subject who became the owner of a Brit- 
ish steamship was entitled to have her registered in his name 
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as a Hawaiian vessel. In re Macfarlane, 11 H. 166 (1897). 

16. Prior to the annexation of Hawaii a person born in 
Hawaii of British parents domiciled in Hawaii was a Hawaiian 
subject or citizen. Macfarlane v. Castle, 11 H. 166, 175 
(1897). 7 

17. Under the naturalization laws of the United States 
and the Organic Act the circuit courts of this Territory have 
power to naturalize aliens. Territory v. Morita Kaizo, 17 H. 
295 (1906). Sue Kaizo v. Henry, 211 U. S. 146 (1908). 


ALTERATION OF INSTRUMENTS. 
SEE ALSO Reformation of Instruments. 


1. Whether an alteration in a promissory note is material 
is a-question of law for the court; but whether there is an 
alteration is a question of fact for the jury.  Pahukula v. 
Parke, 6 H. 210 (1877). l . 

2. A fraudulent interlineation in a written contract, made 
by one of the parties after its execution, renders the instrument 
void in toto. Apona v. Kamai, 6 H. 707 (1888). ’ 

3. An alteration made in a convéyance, even after its 
execution and delivery, and for the benefit of the grantee, is 
valid if made with the knowledge and consent of the grantor. 
. (Bickerton, J. solus.) Kahai v. Kamai, 8 H. 694 (1890). 

4, If upon the production of an instrument it appears 
to have been altered, it is incumbent on the party offering it 
in evidence to explain the appearance or alteration. (Bicker- 
ton, J. solus.) Kahat v. Kamai, 8 H. 694 (1890). 

5. Quaere, whether a material change made in the bond 
of a deputy tax assessor by the assessor should be considered 
an alteration by a party claiming thereunder or by one in 
privity with such party, or a mere spoliation by a stranger. 
Gay v. Farley, 16 H. 69 (1904). 

6. A statement that one of the sureties on a deputy 
assessor’s bond had been given permission to withdraw from 
the bond, signed by the assessor and written in the margin of 
` the bond below- the names of the witnesses and above the 
certificate of approval of the bond, is an independent collateral 
agreement, and not an alteration or spoliation of the bond. 
Gay v. Farley, 16 H. 69 (1904). 

7. Where a deed, the original draft of which appears to 
have been altered by interlineations, is introduced in evidence 
and some circumstance sconnected with the deed tend to show 
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that the interlineations, were made before execution, while 
others tend to show that they were made after execution, no 
presumption as to whether the alterations were made before or 
after execution should be indulged, but the court should find, 
as a fact, whether the alterations were made before or after 
execution of the deed. Okamura v. Kaulam, 22 H. 414 
(1915). : 

8. The weight of authority is in favor of the presumption 
that an alteration was. made before execution, when there is 
no evidence to show when it was made; but the modern text 
writers take the view that the sounder rule is that the-ques- 
tion is one of pure fact uninfluenced by any presumption one 
way or another. Okamura v. Kaulami, 22 H. 414, 417, 498 
(1915). 


‘AMBASSADORS AND CONSULS. 
SEE Seamen, 24, 34. 


1. Foreign ministers, and their domestics and retinue, 
are independent of the jurisdiction of the courts where they 
have their residence for the time being. In re Landais, 1 H. 
199 [353] (1855). 

2. An attaché of a foreign legation may be arrested at 
the instance of his superior officer and held by the local 
authorities until arrangements can be made to return him to 
his own country. In re Landais, 1 H. 199 [853] (1855). 

8. Comity of nations does not require the approval or 
consent of the consul of the foreign nation to which a vessel 
belongs, before the local courts assume jurisdiction of torts 
committed on such vessel, not connected with its “internal 
order.” Enos v. Sowle, 2 H. 332 (1860); Vieira v. Sowle, 
2 H. 346 (1860); Young v. Phillips, 2 H. 349 (1860). 

4. To give a consul exclusive cognizance of a tort or 
crime committed on board of any vessel of his country, while 
in the ports of Hawaii, it was necessary that the contending 
parties be of the same nationality as the vessel. Hnos v. 
Sowle, 2 H. 332 (1860). SEE Young v. Phillips, 2 H. 849 
(1860). | 

5. It is no part of the duty of the courts to interfere to 
prevent the consul (of the United States) from doing his duty 
or to assist. United States citizens (aliens) to evade the force 
of the laws of their own country. (udjero v. Bark Sea Breeze, 
6 H. 197 (1874). 
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ANIMALS. 


SEE Chattel Mortgages 98. 
I. PROPERTY IN ANIMALS. 


1. Wild cattle roaming in the mountains are not animals 
ferae naturae, Davis v. Green, 2 H. 367, 878 (1861). 

2. A brand, of itself, is not conclusive evidence of the 
ownership of an animal any more than is the fact of an animal 
being unbranded. Davis v. Green; 2 H. 367, 878 (1861). 

3. The rule of the common law touching the rights of pur- 
suers and captors of animals ferae naturae, does not apply to 
whales. Heppingstone v. Mammen, 2 H. 707 (1863). 

4. Turkeys whose remote parents were brought to this 
country, running wild on a party’s land, and not being in his 
. custody or control, are animals ferae naturae. King v. Manu, 
4 H. 409 (1881). 

5. Fish in public waters, like op ferae naturae,’ 
belong to the public, in which individuals, as such have no 
property interests. Murphy v. Hitchcock, 22 H. 665, 668 
(1915). 


IH. CRUELTY TO ANIMALS. 


6. In a prosecution for cruelty to animals the cruelty to 
each animal is a distinct offense, and a conviction of cruelty 
to mules in a pack train is no bar to cruelty to horses used 
while driving the mules. King v. Tai Wa, 5 H. 596 (1886). 


II. TRESPASSING ANIMALS. 


7. Under a former impounding law the owner of im- 
pounded animals might secure their release by filing a bond 
with a district magistrate within twenty-four hours, but this 
did not prevent his securing them after such time by taking 
the necessary steps so to do, especially where the absence of 
the magistrate prevented earlier compliance with the statute. 
Kuikahi v. Kaokua, 8 H, 765 (1877). 

8. Where two parties owned adjoining land upon which 
they each allowed cattle to run in- common, upon a tacit under- 
standing that neither should impound the cattle of the other, 
such agreement was held binding until rescinded and an 
impounding by one of the cattle of the other was illegal. 
Kaakaumakahi v. Mendonca, 4 H. 198 (1879). 

9. Where animals were impounded and damages were 
recovered for trespass on the day of the arrest, such recovery 
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was held a bar to a second suit for damages for trespass during 
the six months previous. Kiwaha v. Makue, 4 H. 209 (1879). 

10. When cultivated land is trespassed upon by animals, 
jt is optional with the owner of the land either to resort to 
the impounding law, or to bring a suit to recover damages. 


Miyagawa v. Ferreira, 10 H. 23 (1895); Metcalf v. Kahat, 


1 H. 225 [402] (1856). 

10a. An information, which charges that defendant did, 
during a certain period, turn loose, and permit, “certain dairy 
cattle” to go abroad, roam about, lie about, graze and assemble 
together in and upon a certain public highway, thereby ob- 
structing, hindering and disturbing the lawful use thereof, and 
endangering the safety of the public, is fatally defective, in 
that it does not show that defendant was the owner of or had 
control over the cattle referred to. Territory v. Henriques, 
21 H. 50 (1912). 

11. Under section 21 of Act 125; Laws of 1907 (R. L. 

- 1915, Seé. 582), relating to the procedure i in a suit instituted 
to determine the validity of impounding animals, the burden 
is upon the party who impounds the animals to show that he 
has the right to impound them. Correa v. Kapiioho, 21 H. 
532 (1918). 

19. An application for sp twenty-seven head of 
cattle, wherein each animal is properly described on a printed 
blank, in a column intended for “a statement setting forth 
the number and species of estrays,” which application is signed 
by the applicant at the bottom of the column reserved for that 
‘purpose and opposite the description of the animal last 
described on that page, is sufficient and a compliance with 
section 5 of Act 125, Laws of 1907 (Sec. 55, R. L. 1915). 
Correa v. Kapvioho, 21 H. 532 (1918). 

18. The statute relating to the impounding of animals 
(Chap. 41, R. L. 1915) does not contemplate a common law 
action for ‘damages where such impounding was illegal. Cor- 
‘rea vV. Kapuoho, 21 H. 532 (1913). 


IV. POUNDS. 


14. A prosecution for illegal rescue.of cattle from a 
pound cannot be sustained where the pound has not been 
legally established. King v. Asegut, 3 H. 540 (1874). . 

15. Under a former impounding law (Civil Code, Secs. 
244, 245) similar in many respects to the present law (Chap. 
41, R. L. 1915) it was held that a party whose animals had 
been impounded might test the legality thereof without secur- 
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ing the release of the animals from the pound. K aakaumakahi 
v. Mendonca, 4 H. 193 (1879). 

16. ‘A saddled horse which his owner leaves by the ae 
side for a temporary purpose cannot be: considered as an 
estray so as to be subject to impounding. Alok v: Gerke, 6 H.. 

569 (1885). 

17. Under a statute requiring notice of the proposed: ns 
of animals impounded to be posted “as soon `as possible after: 
the impounding,” a notice posted three days after the impound-- 
ing was held to be after too long a delay, and the sale was: 
declared illegal. Kila v. Kahuhu, 8 H. 212 (1891). 
` 18. The right to impound animals is altogether a statu-- 
tory right. (McCully, J. solus) Kanakanui v. Manini, 
8 H. 710 (1890). 


ANNUITIES. 
SEE Trusts ITA. 


An agreement by the grantees of extensive real and per- 
sonal property to pay an annuity to a charitable institution 
from all the property conveyed to them created no equitable- 
lien on the real estate. In re Lewers & Cooke, 18 H. 497 
(1907). l 


APPEAL AND ERROR. 


Form; contents and settlement of bill of exceptions. SEE: 
Bill of Exceptions. 

Appeals in criminal cases. SEE Criminal Law XIV. | 

Appeals from district magistrates. SEE District Magis- 
trates V. As 


SEE ALSO Certiorart. 
I. NATURE AND FORM OF REMEDY. 


1. Under a former statute a writ of error did not lie 
for causes in which an appeal was proper. A petition for 
review might be granted if the failure to perfect the appeal. 
were not due to laches, but from misapprehension of the parties 
and the lower court. Kalakaua v. Harris, 3 H. 27 C1867 ).. 
SEE Peacock v. Lovejoy, 5 H. 231 (1884). 

2. Appeal and not exceptions is the proper method of 
securing the review of decisions by circuit judges at cham- 
bers. King v. Cullen, 3 H. 122 (1869). 
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3. A writ of error brings up only errors of law which 
appear upon the record sent up; an appeal may consider 
errors of fact as well as of law. Peacock v. Lovejoy, 5 H. 
231 (1884); Vierra v. Hackfeld, 8 H. 436, 488 (1892). 

4, Previous to Jan. 11, 1898, a writ of error did not lie 
to reverse a judgment of the court in a jury-waived' case. 
Ahin v, Widemann, 7 H. 333 (1888). 

5. Prior to Jan. 1, 1898, an appellee in a case appealed 
from a district court to a cireuit judge at chambers, if aggrieved 
by the decision there, had still a right of appeal to a jury on 
‘the facts. Rego v. Mahoe, 7 H. 621 (1889). | 

6. Exception’ and not appeal is the proper method of 
securing the review of a decision of a. court, e waived. 
Serrao v. Soares, 11 H. 284 (1898). 

T. Where by consent the questions set forth in a bill of 
exceptions are decided on the bill, none of the same points 
‘ean be again considered on wet of error. Spooner v. Rice, 
11 H. 427 (1898). 

8. Exceptions and not appeal is the proper method of 
securing the review of an order made by a circuit court in a 
term matter. Kahului R. R. Co. v. Haw. Com. & Sug. Co., 
11 H. 749 (1899); Estate of Walters, 10 H. 25 (1895); 
Estate of Akahi, 9 H. 610 (1895); Republic v. Friedenburg, 
9 H. 626 (1895); Estate of Brenig, 7 H. 640 (1889); Wide- 
mann v. Lonoaea, 4 H. 50, 58 (1877). 

9. The allowance of an appeal from the supreme court to 
a federal court is not a mere ministerial act, but one of judi- 
‘cial discretion. Hind v. Wilder 8. S. Co., 18 H. 174, 176 
(1900). See Wilder S. S. Co. v. Hind, 108 Fed. 113; Ex 
Parte Wilder 8. 8. Co., 183 U. S. 545 (1902). 

10. Appeals cannot be taken from the supreme court of 
Hawaii to the United States Circuit Court of Appeals. Hind 
v. Wilder S. S. Co., 18 H. 174, 176 (1900); Wilders 8. 8. 
Co, v. Hind, 108 Fed. 113. - Sze Ex Parte Wilder S. 8. Co., 
183 U. S. 545 (1902); Equitable Life Assur. Soc. v. Brown, 
187 U. S. 808 (1902). 

11. Where a party has appealed a bill-of exceptions and 
has also sued out a writ of error covering the same matters 
he will be obliged to elect. which procedure he will follow. 
Ferreira v. Rapid Transit Co., 16 H. 406 (1905); Notley v. 
Brown, 17 H. 455, 457 (1906); Territory v. Ah Sing, 18 H. 
663 (1907). 
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12. On exceptions, various specific rulings, whether inter- 
loeutory or final, whether brought up immediately or only 
after final judgment are made direct and independent subjects. 
for review; only so much of the record is brought up as is 
necessary for passing upon the specific exceptions, the decision. 
is usually that the exceptions be sustained or overruled; in. 
error the final judgment alone is brought up and specific rulings: 
are only considered incidentally, in passing upon the correct- 
ness of the final judgment. Territory v. Cotton Bros., 17 H. 
374, 878 (1906). SEE Cotton v. Hawaii, 211 U. S. 162, 174 
(1908); Hutchins v. Bierce, 211 U. S. 499 (1908). 

13. Exceptions or error, not appeal, is the proper method. 
of bringing up a judgment by default entered in a circuit court 
case although ordered by the circuit judge at chambers. West- 
ern National Bank v. Peacock, 18 H. 161 (1906). 

14. The United States Practice Act of April 7, 1874 (18 
U. S. Stat. at Large 27) is in force in Hawaii. Bierce v. 
Hutchins, 18 H. 511, 518 (1907). Sem Bierce v. Hutchins, 
205 U. S. 340 (1907). 


XO. NATURE AND GROUNDS OF APPELLATE JURISDICTION. 


15. Where an inferior court has no jurisdiction an appel- 
late court can entertain an appeal only for the purpose of 
deciding the matter of jurisdiction. Lewers & Cooke v. Red- 
house, 14 H. 290 (1902). 

16. <A bill of exceptions from a decision of a circuit judge 
in a matter at chambers confers no jurisdiction upon the 
appellate court. McCandless v. Campbell, 20 H. 364 (1911). 


III, DECISIONS REVIEWABLE, 
(a) Courts SUBJEOT TO REVIEW. 


17. An appeal lies from a decision of a circuit judge at 
chambers to the supreme court. King v. Atona, 5 H. 149 
(1884); King v. Aliona, 5 H. 144 (1884). 

18. Exceptions do not lie from a decision of a circuit 
judge at chambers in probate to the supreme court. Estate 
of Walters, 10 H. 25 (1895). 

19. No appeal lies from a decision of a justice of the 
supreme court to the supreme court. In re Bishop Estate, 
11 H. 88 (1897). 

20. Exceptions can be taken from an opinion of a circuit 
judge in a jury-waived case. Notley v. Kukaiau Plant. Co., 
11 H. 525 (1898). 
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21. A writ of error may issue from the supreme court to 
a circuit judge sitting in probate at chambers. Holloway v. 
Brown, 14 H. 170, 173 (1902). 

22. A writ of error lies to revise an erroneous ruling of 
the circuit court upon the question of jurisdiction although an 
exception to this ruling had previously been overruled by this 
court because it was not in such form as then to permit its 
adjudication. Roy v. Scott, 17 H. 598 (1906). 


(b) Nature or Susseor MATTER. 


23. The amount of an allowance of an attorney’s fee in 
a probate case is not reviewable on writ of error, except in 
case of abuse of discretion by the probate judge. Magoon v. 
Fitch, 16 H. 13 (1904). 

24, An order to appear before the grand jury on a day 
stated and answer a certain question upon the pain of being 
adjudged guilty of contempt is not reviewable on a writ of 
error. In re Holt, 20 H. 255 (1910). 


(c) Amount OR VALUE IN CONTROVERSY. 


25. A defendant cannot deprive the plaintiff of his appeal 
by admitting that he owes enough to bring the balance below 
the amount giving the appellate court jurisdiction, and a judg- 
ment when made for the plaintiff determines that amount. 
Re Ewa Plantation Co., 19 H. 72 (1908). 


(d) FrwALrry or DETERMINATION. 


26. A decree is none the less final because it may require 
some future order of the court to carry it into effect. Paakuku 
v. Komoikehuehu, 8 H. 642, 645 (1875). 

27. A decision overruling a demurrer to a bill in equity 
is not final for the purposes of appeal. Barthrop v. Kona 
Coffee Co., 10 H. 398 (1896). 

28. Prior to May 27, 1898, there was no appeal from 
an interlocutory order of a court. Barthrop v. Kona Coffee 
Co., 10 H. 398 (1896); Spreckels v. Circuit Judge, 10 H. 
198 (1896); Prov. Govt. v. Hering, 9 H. 181 (1898); Queen 
v. Poor, 9 H. 218 (1893); Hstate of Banning, 9 H. 357 
(1894) ; Bktcy. of Gouveia, 8 H. 253 (1890). SEE Atcherley 
v. Jarrett, 19 H. 511, 513 (1909). 

29. A final decision for purposes of appeal is not neces- 
sarily the last decision in the case. The nature and effect of 
the decision is the true test. Barthrop v. Kona Coffee Co., 
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10 H. 398, 400 (1896) ; Dole v. Gear, 14 H. 554, 566 (1903); 
Humburg v. Namura, 13 H. 702 (1901); Atcherley v. Jar- 
rett, 19 H. 511, 514 (1909). 

30. A decision overruling a plea of former conviction is 
interlocutory and cannot be taken to the supreme court on 
exceptions before the final disposition of the case in the cir- 
cuit court, except by permission of the circuit judge. Terri- 
tory v. Ah Quong, 14 H. 108 (1902). 

31. An order that an attorney pay into court money paid 
by his client to him after the distribution of an estate is 
final as to him and he may appeal therefrom. Estate of Silva, 
15 H. 13, 15 (1903). : 

32. An exception lies to a dismissal, as distinguished from 
a denial or overruling, of a motion for a new trial. The rem- 
edy, if any, by mandamus, is not exclusive. Harrison v. 
Magoon, 16 H. 170, 173 (1904). 

33. Whatever may be the rule. elsewhere, in Hawaii an 
order either denying or granting a new trial may be brought 
up on exceptions. Territory v. Cotton Bros., 17 H. 874, 378 
(1906); Republic v. Hapa, 9 H. 622 (1894); George v. Holt, 
9 H. 185 (1898); Ah Chu v. Sung Kwong Wo Co., 5 H. 29 
(1885). . 

34. An order granting a new trial is usually interlocu- 
tory and not reviewable on error, whatever may be the rule 
on exceptions, until after the new trial has been had and final 
judgment entered; but if there was no jurisdiction to make the 
order, it is final in its nature and may be brought up imme- 
diately on error. Territory v. Cotton Bros., 17 H. 874, 378 
(1906). 

35. Although an order granting a motion for a new trial 
is ordinarily interlocutory and not reviewable on error before 
final judgment, it is final and reviewable if it is made in what 
must be considered a new proceeding, as when the court had 
no power to make it. In order to be final for the purposes of 
review it need not be absolutely void so as to be subject to 
collateral attack. Territory v. Cotton Bros., 17 H. 445 (1906). 

36. An interlocutory decree and order allowing an appeal 
from it may be prepared by the losing party and presented 
by him to the circuit judge for signature and allowance with- 
out notice to the opposite party—though ordinarily that would 
not be in accordance with the better practice; mere failure to 
give such notice, no injustice resulting, does not call’ for the 
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dismissal of the appeal. McCandless v. Carter, 18 H. 218 
(1907). 

37. In an interlocutory decree overruling a demurrer it is 
unnecessary to include a clause giving leave to answer over, 
even though that was included in the opinion, and especially 
if an appeal is to be allowed from the decree; the omission of 
such clause though unintentional is not ground for dismissing 
the appeal. McCandless v. Carter, 18 H. 218 (1907). 

38. There is no appeal from a decree which is not final 
without the consent of the judge. Tax Assessor v. Makee 
Sugar Co., 18 H. 267 (1907). 

39. When a bill of exceptions is allowed by the court to 
rulings not final, it will be considered an interloeutroy bill 
allowed “for a more speedy termination of the case” T 
though not so certified. Silva v. Inter-Island S. N. Co., 

H. 328, 330 (1907); Ahmi v. Cornwell, 14 H. 801 aba). 
SEE Archer v. Naka, 19 H. 547 (1909). 

40. An interlocutory appeal will not lie from an order 
refusing a continuance in a law case, the remedy being by 
exceptions. Waldeyer v. Wailuku Sugar Co., 19 H. 244 
(1908). 

41. An appeal allowed from an order overruling a demur- 
rer must be taken by filing notice of it within five days after 
the order. Afiddleditch v. Cathcart, 19 H. 299 (1909). 

42. An order quashing a summons in an equity case is 
not a final order, and an appeal therefrom which has not been 
allowed by the circuit judge cannot be maintained. Rodrigues 
v. Correia, 20 H. 563 (1911). 

48. An order of a district magistrate denying a motion 
to quash a summons is not a final order, or one which in effect 
determines the action, and, therefore, it is not appealable. 
Gear v. Henry, 21 H. 54 (1919). SEE Correa v. Baldwin, 
16 H. 782 (19058); Lyman v. Winter, 15 H. 424, 426 (1904). 

44. An order or decree directing the payment of money, 
other than the payment into court for further disposition, is 
final in its nature and appealable. Scott v. Stuart, 22 H. 641 
(1915); Dole v. Gear, 14 H. 554, 566 (1903). - 

45. An order made by a circuit judge appointing a special 
administrator is interlocutory and not appealable. Estate of 
Lutted, 22 H. 712 (1915). 

46. An order made in an injunction suit assessing dam- 
ages on an injunction bond against a surety thereon, directing 
that if the complainant does not pay such damages to the 
defendants to whom awarded, or to the attorneys of such 
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defendants, within ten days, then a judgment to be entered 
in favor of the defendants against such surety, is an interloc- 
utory order, and not a final decree, hence not appealable, 
although the order directs the surety to pay the sum awarded 
into court. Honolulu Athletic Park, Lid., v. Lowry, 22 H. 

733 (1915). ' 
47. An order, judgment or decree is not final, but inter- 
locutory, when further action by the court is necessary to 
determine the final rights. of the parties as to the matters: 
affected by such order, judgment or decree, and from such 
order, judgment or decree an appeal does not lie as matter of 
right, but only by allowance of the circuit judge hearing the 
cause. Honolulu Athletic Park, Ltd., v. Lowry, 22 H. 733, 
738 (1915). 


(e) Nature, Score AND EFFECT or DEOISTON. 


48. After a plea of guilty defendant moved for a re-hear- 
ing, and upon denial of such motion appealed from the judg- 
ment upon the plea; held that such appeal should have been 
from the denial of the motion. King v. Yok Lan, 7 H. 684 
(1889). l 

49. An appeal lies from an order declining to set aside a 
judgment, where a substantial right is affected and the judg- 
ment is clearly void. Gouveia v. Nakamura, 13 H. 450 
(1901). 

50. A writ of error lies to correct any error appearing 
on the record, either of law or fact, and this extends to error 
arising in cases tried by a judge, jury waived, and would 
apply where there was no other error than the judgment 
itself. Castle v. Kapiolani Estate, 16 H. 33 (1904). 

51. An appellant cannot select a part of a decree and 
appeal from that part alone. Tax Assessor v. Makee Sugar 
Co., 18 H. 267 (1907). i 

52. A decision of the supreme court of Hawaii upon 
questions arising under a bill of exceptions is not final and 
appealable to the supreme court of the United States. Bierce 
v. Waterhouse, 19 H. 594, 597 (1909); Cotton v. Hawaii, 
211 U. S. 162, 170, 174, 178 (1908); Hutchins v. Bierce, 
211 U. S. 429 (1908); Spreckels v. Brown, 212 U. S. 208 
(1909). 

53. It is well settled in this jurisdiction that the term 
“writ of error” as used in our statute authorizing the suing 
out of the same is to be taken in its common law acceptation, 
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and that final judgment must have been entered before the 
writ will lie. Davis & Co. v. Illinois-Pacific Glass Co., 22 H. 
303, 805 (1914); Territory v. Cotton. Bros., 17.H. 374, 379, 
380 (1906); Kaehu v. Namealoha, 20 H. 516 (1911). 

54. For the purposes of appeal an order, judgment or \- 
decree which finally determines the rights of the parties as 
to the controversy, or some material portion thereof, and pro- 
vides the means for carrying the order, judgment or decree into 
effect, is final and appealable. Honolulu Athletic Park, Ltd., 
v. Lowry, 22 H. 733,738 (1915). 

55. An appeal does nòt lie from an order overruling a 
motion to open a decree i in equity. The decision of such a 
motion rests in the sound discretion of the trial court. Nakeu 
v. Mahaulu, 22 H. 750 (1915); Makalei v. Himeni, 7 H. 168 
(1887). 


(£) Move or RENDITION, Form AND Entry OF 
JUDGMENT OR ORDER. 


56. An appeal from a decision of a circuit judge instead 
of from the decree is invalid, and will be dismissed. Kahati 
v. Kuhia, 11 H. 8 (1897). 

57. A writ of error is properly quashed where it issued 
before the filing of the bond required by R. L. 1915, See. 
2527. Hackfeld & Co. v. Hilo R. R. Co., 14 H. 695 (1902). 

58. An appeal does not lie from a decision of the court, 
but must be taken from the decree. Jn re Castle, 19 H. 486 
(1909); Kaha v. Kuhia, 11 H. 8. (1897); Barthrop v. Kona 
Coffee Co., 10 H. 898 (1896); In re Walters, 10 H. 25 
(1895) ; Un Wo Sang Co. v. Alo, 7 H. 678, 675 (1889); 
Mutch v. Holau, 5 H. 314 (1885). 

59. A writ of error does not lie to a decision of a circuit 
court in a case tried without a jury where final judgment has 
not been entered in the case. Kaehu v. Namealoha, 20 H. 516 
(1911). 

60. The word “rendition” as used in R. L. 1915, See. 
2518, relating to writs of error is to be construed as meaning 
the “entry” of a judgment. Kaehu v. Namealoha, 20 H. 
518 (1911); Territory v. Cotton Bros., 17 H. 374, 380, 
(1906); Tibbets v. Pali, 15 H. 137 (1903); eee v. 


Taukea, 10 H. 1, 3 (1895). 
61. The statute requiring that the decision in a jury 
waived case must be filed in writing, an exception to a so-called 


oral decision is ineffective for any purpose. Nahaolelua v. 
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Heen, 920 H. 618, 616 (1911).. Sue Schoening € Co. v. 
Miner, 22 H. 196, 908 (1914). 

69. Exceptions, in a jury waived case, to an oral decision 
of the court, and to the overruling of a motion for a-new trial 
which was. made before the written decision was filed, present 
nothing for the consideration of the appellate court. O. R. & 
L. Co. v. Kaili, 22 H. 678, 680 ae Maalo v. Kaiapa, 
11 H.:708 (1899). ` 


IV. RIGHT OF REVIEW. 
(a). Prrsons ENTITLED. 


63. Any person “aggrieved” may apply for a writ of 
error. Phelps v. Carter, 9 H. 638 (1895). 

64. Where upon a bill for instructions brought by a trus- 
tee a decree was entered instructing and directing the trustee 
to pay to certain persons a portion of an annuity from and 
after a certain date in the past and it appeared that for a 
period after that date the trustee had paid the entire annuity 
to other persons from whom the trustee would have to recover 
the amount overpaid or make it good; held, that the trustee 
had such an interest in the decree as would entitle it to appeal 
therefrom to the supreme court.. Haw. Trust Co. v. Galbraith, 
99 H. 78 (1914). 

65. Under sections 2518, 2525, R. L., 1915, any one of 
the defendants against whom a joint judgment is rendered, 
feeling himself aggrieved thereby, has a legal right to prose- 
cute a writ of error for his own benefit but it must be done 
in the names of all the parties jointly interested in the judg- 
ment below. Robinson v. Kaae, 22 H. 897 (1915). 

66. The sureties on the bond of an executrix who were 
not parties to a proceeding in probate on the settlement of the 
accounts of the executrix in which an order was made sur- 


charging her with a certain sum of money cannot appeal from 
such order under R. L. 1815, Sec. 2508. Robinson v. Kaae, 
22, H. 408 (1915). l ; 


(b) Estopren, WAIVER OR AGREEMENTS AFFECTING RIGHT. 
Ser Trial X: 


67.. An attorney has no authority to consent to an appeal 
after the time to perfect the same has elapsed. Paakuku v. 
Komotkehuehu, 8 H. 642 (1875). 
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68. Where a bond given by a dealer in spirituous liquors 
provided for its forfeiture “upon proof being made to a com- 
mon magistrate” of its violation, it was held that such bond 
did not deprive the defendant of a right of appeal on points 
of law from the decision of the magistrate. Attorney General 
v. Hughes, 8 H. 609 (1869). 

69. Irregularities such as failure to file bond for costs on 
motion for new trial may be waived by counsel. Territory v. 
Cotton Bros., 17 H. 874 (1906); Coleman v. Coleman, 5 H. 
300 (1885); Spooner v. Rice, 11 H. 427, 429 (1898); Estate 
of Kamakala, 12 H. 262, 264 (1899). Contra: Paakuku 
v. Komoikehuehu, 8 H. 649, 645 (1875). ` 

70. In an action for injuries caused by an ejectment 
from a street car, the plaintiff having given testimony. from 
which the jury might have found that his inability to work 
thereafter was due either to such injuries or to an affliction 
unconnected therewith, it was error to strike out the testimony 
in regard to such affliction; and the defendant, not. being 
entirely free from blame in the part it took in the immediate 
proceedings out of which. the error arose, while held not 
estopped from taking advantage of the error, is granted a 
new trial only on condition of paying all costs to date. King- 
ham v. Honolulu R. T. & L. Co., 17 H. 547 (1906). 


V. PRESENTATION AND RESERVATION IN LOWER COURTS 
OF GROUNDS OF REVIEW. 


(a) Issues AND (JUESTIONS IN Lower Court. 


71. A plaintiff in error cannot assign for error matter 
which he might have pleaded in abatement. Hennessy v. 
Bolles, 2 H. 184, 187 (1859). 

72. To be available upon writ of error it is not gsal 
that the point should be raised in the court below and made 
the subject of exception. Cummings v. Iaukea, 10 H. 1 
(1895). | 

73. An objection to the competency of an interpreter or 
to the correctness of his interpretation does not raise a ques- 
tion of law. Lo Toon v. Ter. of Hawaii 16 H. 351 (1904). 


(b) Oxsecrrons AND Morions, AND Rutines THEREON. 
78a. Grounds not made the basis of a challenge to the 
array of jurors and motion to quash the venire in the trial 
court will not be considered on exceptions. oe v. Ng 
Kow, 15 H. 602 (1904). 
74, In an equity suit for. the foreclosure of an anui 
lien and for the appointment of a receiver, objections that the 
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lien averred extended to a part only of the property sold, that 
the averment of insolvency was insufficient and that the decree 
of sale was, for these reasons and otherwise for want of equity 
in the complainants’ case, beyond the jurisdiction of the court, 
will not avail when made for the first time in this court. 
McChesney v. Kona Sugar Co., 15 H. 710 (1904). 

75. When the only objection made in the trial court to a 
question in regard to the plaintifi’s reputation was that the 
witness had not qualified to testify on that subject, other objec- 
tions made to the form of the question for the first time on 
the appeal will not be considered. Wong Hoon Kan v. Lui 
Yan, 16 H. 734 (1905). 

76. <A specific objection, which was not: well founded, 
having been made in the trial court to the admission of certain 
evidence, other objections, presented for the first time in this 
court, will not be considered. Territory v. Johnson, 16 H. 
743 (1905). 

77. Where the question of the jurisdiction of a court of 
equity is raised for the first time in the appeal court it will 
be deemed to have been waived. Hapai v. Brown, 21 H. 756, 
762 (1913); Kuala v. Kuapahi, 15 H. 800 (1908). 


(e) EXCEPTIONS. 


78. <A point not certified in a bill of exceptions as having 
been raised at the trial cannot be considered on appeal Inpoa 
v. Dowsett, 3 H. 625 (1875). 

79. Under a former statute it was held that exceptions to 
a verdict and notice of motion for a new trial must be made 

“at the time of the rendering of the verdict,” and that it was 
too late to file the same the next morning. Kekaua v. Kalei, 
3 H. 683 (1876). 

80. Where no exception is taken to an ‘instruction by a 
court to a jury to return a verdict for defendant before the 
case goes to the jury, the law must stand as given and also 
the verdict which was rendered in conformity therewith. 
Kanaloa v. Union Mill Co., 7 H. 547 (1889). 

81. Upon exceptions the appellate court cannot consider 
rulings of the court below to which no exceptions were taken. 
Iaukea v. Cummings, 9 H. 558 (1894). 

82. A point raised for the first time in the appellate court, 
no objection or exception having been taken at the trial, will 
not be considered. Stanley v. Akoi, 12 H. 344 (1900); 
Fraga-v. Portuguese Society, 10 H. 128 (1895); McChesney 
v. Kona Sugar Co., 15 H. 710 (1904). 
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83. A question not raised in the trial court and not 
included in the exceptions will not be considered by the appel- 
late court. Byrne v. Voeller, 13 H. 494 (1901); Kahele v. 
Anima, 13 H. 512 (1901); Byrne v. Allen, 10 H. 338 
(1896); Trousseau v. Cartwright, 10 H. 352, 362 (1896); 
Norris v. Herblay, 9 H. 514, 518 (1894). 

84. An erroneous instruction cannot be taken advantage 
of in the appellate court, when no exception was noted in the 
trial court to the instruction as given. Brown v. Bannister, 
14 H. 84, 87 (1902); Hitchcock v. Hawn. Tramways Co., 
14 H. 187 (1902). 

84a. When the only objection made at the trial to a ques- 
tion in regard to the plaintiff’s reputation was that the witness 
had not qualified to testify on that subject, other objections 
made to the form of the question for the first time on the 
appeal will not be considered. Wong Hoon Kan v. Lui Yan, 
16 H. 734 (1905). 

85. A point which was not passed upon by the lower 
court is not properly before the appellate court on exceptions. 
Lee Lun v. Henry, 22 H. 165, 168 (1914). 


(d) Morions ror New TRIAL. 
Sez XIV, (£). post. SEE arso New Trial. 
(e) Cases AND Questions RESERVED oR CERTIFIED. 


86. <A circuit judge sitting in equity at chambers has no 
authority to reserve questions to the supreme court. Booth v. 
Baker, 10 H. 543 (1896). SEE Brown v. Brown, 11 H. 47 
(1897); 15 H..308, 312 (1903); John Ii Estate v. Brown, 
235 U. S. 342, 348. Reversina: 201 Fed. 224. 

87. A question already ruled upon by the trial court can- 
not be reserved by it for decision by the supreme court. 
McCandless v. Lansing, 19 H. 467 (1909). 

88. Where nestions of law are reserved for the decision 
of the appellate court on the theory that the parties had pre- 
sented all their claims and defenses in the lower court, and 
that the decision of the appellate court should determine finally 
the issues between them, the defendant is precluded from ques- 
tioning the finality of the decision, and the answers to the 
reserved questions will not be changed to allow further conten- 
tions to be raised. Territory v. Tue Bun, 20 H. 273 (1910). 


89. A question reserved to the supreme court should point 


to some rule of law the application of which, under the issues 
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of law or fact, is, in the opinion of the trial court or judge, 
doubtful. In re Sherwood, 22 H. 385 (1914). 

90. Where the identical guestion reserved has not been 
ruled upon by the trial court, and is one of great public 
importance which has never been ruled upon by this court, it 
will not be dismissed on motion although a question in all 
respects similar appears to have been ruled on by the trial 
court in the same case. Territory v. Scully, 22 H. 484 (1915). 
Compare McCandless v. Lansing, 19 H. 467 (1909). 

91. Under Sec. 2511, R. L. 1915, while the authority 
to reserve is discretionary with the trial court, the statute did 
not intend that questions should be reserved unless the judge 
below has well founded doubts upon them. Territory v. Scully, 
22 H. 484 (1915). 

92. Authority to reserve a question for cinnideration by 
‘the supreme court is discretionary with the trial court. Terri- 
tory v. Scully, 22 H. 484 (1915); Queen v. Poor, 9 H. 218, 


oa i VI. PARTIES. 


93. An aida who has lost the right of appeal cannot 
transfer it to another. Estate of Bishop, 5 H. 288 (1885). 

94. Where a bank as garnishee appears in the court below 
and makes disclosure showing funds in its possession to the 
credit of the defendant in excess of the amount of the plain- 
tiffs claim, as well as in excess of the judgment thereafter 
rendered, and there being no question or dispute as to the 
amount of the deposit in the bank to the credit of the defend- 
ant, and it appearing that the garnishee has no interest in 
the litigation or in the result thereof, such garnishee is not a 
necessary party to the proceedings in error brought by the 
plaintiff in error (defendant below). Ting v. Born, 21 H. 
638 (1913). 

95. All the parties against whom a joint judgment or 
decree is rendered must join in the writ of error or appeal or 
it will be dismissed unless sufficient cause for the nonjoinder 
be shown. Robinson v. Kaae, 92 H. 897 (1915); Castle v. 
Kapiolani Estate, 16 H. 33 (1904); Bowler v. McIntyre, 
9 H. 806 (1893). See Territory v. Ah Sing, 18 H. 392 
(1907). ; 

96. The presence of all the necessary parties is essential 
to the jurisdiction of an appellate court and where the time has 
expired for suing out a writ of error the omitted parties can- 
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not be brought in by an amendment. Robinson v. Kaae, 22 H. 
397 (1915). 

97. Where one or more of several defendants against 
whom a joint judgment is ‘rendered bring the case to this court 
for review on a bill of exceptions this does not operate as a 
severance which will justify another of the defendants in sep- 
arately suing out a writ of error without making his codefend- 
ants parties thereto. Robinson v. Kaae, 22 H. 397, 401 
(1915). . 


VII. REQUISITES AND PROCEEDINGS FOR TRANSFER 
OF .CAUSE. ; 


(a) Tıme or Taxine PROCEEDINGS. 


98. The steps prescribed by statute for taking an appeal 
must be taken within the prescribed time or an appeal will 
be ineffective. In re Oopa, 3 H. 407 (1878). 

99. An appeal taken after the time prescribed by rules 
of court is ineffective. Hstate of Kailikanoa, 8 H. 459 (1871). 

100. Where an appeal was not perfected within the time 
required by rule of court but counsel for appellee expressly 
waived objections and argued the cause, it was held that such 
waiver cured the defect in the proceedings on appeal. Cole- 
man v. Coleman, 5 H. 300 (1885). Reverses Paakuku v. 
Komoikehuehu, 3 H. 642 (1875). 

101. An application for a writ of error must be made 
within six months from the date of the decision, not from the 
date of the notice of the Gecision: Ami v. Parke, 7 H. 214 
(1888). à 

102. The court will ae an appeal as made: nunc pro 
tune to answer the purposes of justice, but never to do injus- 
tice. Un Wo Sang Co. v. Alo, 7 H. 678 (1889). 

103. <A district magistrate has no authority to allow an 
appeal after the passage of the time within which by law 
such appeals must be perfected. Sereno V.. Kaleo, 9 H. 86 
(1898): 

104. Where a writ of error was sued out alleging error 
in the trial of a petition for-the probate of a will, but in the 
meantime the estate had passed through probate, and the 
administrator. with the will annexed had been discharged, the 
‘petitioner was held Tera oe. _ Phelps: v. Carter, 9 H.. 638 
(1895). cat 
105. - The time. shh hh an Drai may be taken 
from.a judge at chambers begins to run fromthe date of the 
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order or decree made. Estate of Walters, 10 H. 25 (1895); 
Un Wo Sang Co. v. Alo, 7 H. 678, 675 (1889); Mutch v. 
Holau, 5 H. 814 (1885). 

106. An extension of time in which to file a bill of 
exceptions must be allowed before the expiration of the twenty 
days allowed by statute or the extended time previously allowed 
by the judge under the statute. Harrison v. Magoon, 16 H. 
170, 172 (1904); Kapiolani Estate v. Peck, 14 H. 580 (1908). 

107. The date when the twenty days within which to file 
bill of exceptions begins, in the case of an exception to a 
ruling on a motion for'a new trial, is the date of such ruling 
and not the date of the judgment entered in the case before 
the: motion was made. Harrison v. Magoon, 16 H. 170 
. (1904). 

108. An appeal may be dismissed on account of delay in 
procuring and filing transcript. Mia v. Kekipi, 19 H. 471 
(1909). ; 

` 109. A ruling upon a motion, orally made at the first 
trial and based upon the evidence, for leave to amend the 
answer so as to plead the statute of limitations cannot be 
reviewed on a writ of error issued more than six months after 
entry of judgment and subsequent to its reversal and a second 
trial, the rendition of a verdict and entry of a second judgment. 
Dillingham v. Scott, 20 H. 4 (1910). 

110. Failure of the stenographer to furnish a transcript 
of the evidence does not excuse delay in filing the necessary 
papers on error unless within ten days after judgment the 
appellant has obtained- from the trial court a direction to the 
stenographer to prepare and furnish the transcript. Laahia v. 
Poomaikai, 20 H. 89 (1910). 

111. Where an appellant fails to file the necessary papers 
on appeal within the time prescribed, and does not apply for 
an extension of time until five days later, the application is 
properly denied in the absence of a satisfactory excuse for 
the delay. Estate of Sniffen, 20 H. 40 (1910). 

112. An appeal filed on July 5, purporting to be from 
a decree rendered on July 1, but which decree was not signed 
and filed until July 7—at least not filed until the latter date, 
was premature and invalid. Sumner v. Gear, 20 H. 219 
(1910). SEE Farley v. Makee Sugar Co., 18 H. 267 (1907). 

118. In a jury waived case an exception to the denial of 
a motion for a new trial which was made and passed on before 
a written decision was filed presents nothing for the considera- 
tion of the supreme court. Nahaolelua v. Heen, 20 H. 618, 
616 (1911). 3 
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(b) PETITION OR PRAYER, ALLOWANCE AND CERTIFICATE 
OR AFFIDAVIT. 


114. A notice of appeal from a circuit judge to the 
supreme court must be in writing. Kaleialti v. Grinbaum, 
9 H. 141 (1893); Prov. Govt. v. Sam Gee, 9 H. 231 (1898) 
Prov. Govt. v. Alau, 9 H. 232 (1893). 

115. <A notice of “intention to appeal” is not a notice of 
appeal within the meaning of Sec. 1, Act 40, S. L. 1898 (R. 
L. 1915, Sec. 2508). Makaio v. Adamu, 14 H. 411 (1902). 


(ce) Payment OF FEES or Costs, AND BONDS OR 
OTHER SEOURITIES. 


116. An appeal should be dismissed where no bond for 
costs is filed. King v. McGregor, 1 H. 151 [965] (1855). 

117. A deposit of money in lieu of a bond on appeal is 
insufficient where the amount deposited is less than the amount 
of the bond required by statute. Paona v. Heanu, 8 H. 591 
(1875). 
- 118. On exceptions from an order denying or granting a 
motion for a new trial, a bond for further costs must be filed 
within ten days. Nakuaimano v. Achoi, 5 H. 591 (1886). 

119. Where an appeal bond did not designate the decision 
appealed from, nor the cause or court in which it was ren- 
dered, the appeal was dismissed (R. L. 1915, §§ 2535-6 relat- 
ing to amendment of bonds became law in 1895). In re Hu- 
bash, 9 H. 45 (1898). SEE Murray v. Colburn, 9 H. 424 
- (1894). 

120. The denial of the jurisdiction of a court by a party 
does not obviate the necessity of his filing a bond on appeal 
from its decision. Kualana v. Yong Young, 9 H. 225 (1893). 

121. On appeal from a district to a circuit court the bond 
for costs should be to the clerk of court, not to the appellee. 
Murray v. Colburn, 9 H. 424 (1894); Nakuaimano v. Achou, 
5 H. 591 (1886). Sux Joliva v. Kaulukou, 7 H. 731 (1889); 
Kaheana v. Nalimu, 8 H. 227 (1891); Kaniku v. Monsarrat, 
8 H. 229 (1891). 

122. The provisions of R. L. 1915, Sec. 9508, relating 
to the payment of costs and filing bond apply when the appeal 
is to the circuit court as well as to the supreme court. Estate 
of Lazarus, 11 H. 379 (1898). 

123. An appeal should not be dismissed for informalities 
in the appeal bond. Wright v. Brown, 11 H. 401 (1898). 


46 APPEAL AND Error. 


124. The statute requiring an appellant to furnish a bond 
for costs-does not require that such bond shall be signed by 
the appellant. Wright v. Brown, 11 H. 401 (1898). 

125. Errors in an appeal bond may be cured by amend- 
ment. Phillips v. Lun Chong Co., 14 H. 295 (1902); Wright 
v. Brown, 11 H. 401 (1898). Contra Murray v. Colburn, 
-9 H. 424 (1894). Ser In re Hubash, 9 H. 45 (1893). 

126. In a certain sense the appellate court is without 
jurisdiction to entertain an appeal when the statutory require- 
ments of an appeal have not been complied with, but such 
non-compliance cannot be taken advantage of after the case 
has been heard and determined by the appellate court. Hind 
v. Wilders S. $. Co., 14 H. 215, 219 (1902). 

127. The statutory requirements regarding the filing of 
bonds, payment of costs, etc., on appeal may be waived. Ter- 
ritory v. Cotton Bros., 17 H. 374, 383 (1906). Seg Estate of 
Kamakala, 12 H. 262 (1899); Estate of Lazarus, 11 H. 879 
(1898); Spooner v. Rice, 11 H. 427 (1898); Coleman v. 
Coleman, 5 H. 800 (1885). Compare Paakuku v. Komoi- 
kehuehu, 8 H. 642 (1875). 


(d) Werrr or Error, CITATION or NOTICE. 


128. It is not the duty of the clerks of court to prepare 
and issue a writ of error; it is the duty of the attorney of 
the party to see that the writ is prepared and issued. Ahin 
v. Widemann, T H. 333 (1888). SEE Fitch v. Watson, 15 
H. 816 (1903). 

129. <A petition for a writ of error should allege that the 
judgment was not fully satisfied, and that six months have 
not elapsed since judgment. Bowler v. McIntyre, 9 H. 306 
(1893); Hennessy v. Bolles, 2 H. 184, 185 (1859). 

180. It is improper for an officer after having returned 
the original writ of error showing service on three defendants 
to file as an amended return an affidavit stating service on a 
fourth defendant. Peabody v. Damon, 15 H. 628, 631 (1904). 

181. <A writ of error will not be dismissed for failure to 
serve all defendants but opportunity will be given to make 
service on all. Peabody v. Damon, 15 H. 628, 631 (1904). 

189. An exception taken during the trial is not necessary 
in order to support a writ of error. Lo Toon v. Ter. of Ha- 
wait, 16 ÉH. 351 Saas rans: v. ee 10 H. 1 
(1895). 7 
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133.. A writ of error is served by service of a copy of 
the assignment of errors with notice that a writ has issued. 
Territory v. Ah Sing, 18 H. 892 (1907). 

184. Where a writ of error is sued out by “Ah Sing and 
67 others,” the words “and 67 others” will be treated as sur- 
plusage. Territory v. Ah Sing, 18 H. 392 (1907). 

135. The mere payment of the costs by an unsuccessful 
plaintiff in an action of trespass is not a waiver of the right 
to prosecute a writ of error from the judgment entered on the 
merits, Cornwell v. Wailuku Sugar Co., 20 H. 513 (1911); 
Peabody v. Damon, 15 H. 628, 630 (1904). 

186. Under Sec. 2518, R. L. 1915, “a writ of error may 
be had by any party deeming himself aggrieved by the * * *” 
judgment of any court, “except the supreme court, * * * at 
any time before execution thereon is fully satisfied, within 
six months from, rendition of judgment;” and, where a writ 
of error is had at 2:05 p. m. and execution, which was issued 
at 11:45 a. m., is returned at 3:30 p. m. satisfied, the writ, 
notwithstanding the subsequent satisfaction of the execution, 
was properly had and the assignments of error may be exam- 
ined. Ting v. Born, 21 H. 638 (1918), 

137. It is not essential to.a petition for a writ of error 
that there should be a prayer for the writ. Ting v. Born, 
21 H. 638 (1918). 

138. A writ of error in civil cases issues as a matter of 
right upon application to the clerk, by any party to the original 
cause or by any personal representative of a deceased party, 
and such application need not contain a prayer for the writ. 
Ting v. Born, 91 H. 688 (1918). 
` 189. Al of the parties to an action must join in a writ 
of error, unless there has been a severance of interests. Rob- 
inson v. Kaae, 22 H. 397; Castle v. Kapiolani Estate, 16 H. 
33 (1904); Bowler v. McIntyre, 9 H. 306 (1898). SEE Ter- 
ritory v. Ah Sing, 18 H. 392 (1907). 


VIII. HERESY ‘OF TRANSFER OF CAUSE OR PROCEEDINGS 
j THEREFOR. 


140. After an appeal has been taken and perfected to the 
supreme court from a decision of a circuit judge the latter is 
without jurisdiction to dismiss the same. Kahai v. Kuhia, 
11 H. 8 (1897). 

141. A circuit judge is without jurisdiction to vacate a 
decree after an appeal from it has been allowed and taken to 
the supreme court, even though the allowance of the appeal 


48 APPEAL AND ERROR. 


was discretionary with him. McCandless v. Carter, 18 H. 
218 (1907). ; 


IX. SUPERSEDEAS OR STAY OF PROCEEDINGS. 


149. An appeal operates as a stay of execution, — 
to the necessary order for the safe custody, delivery 01 
ity, or sale of the property proceeded against. Coady ` 
Bbls. Oil, 2 H. 55 (1857). 

‘143. Under Hawaiian practice exceptions or a 
for a new trial have the effect of staying execution 
than of postponing judgment. Kukea v. Keahi, 10 ` 


(1896). 
144, An appeal in admiralty stays all proceedin 
the cause is to be heard in the appellate court as if nc 


d 


had been pronounced. Colgrove v. Columbia, 11 : 
(1898). 
` 145. Exceptions taken to a judgment of a circuit court 
do not suspend such judgment so far as to prevent the run- 
ning of the six months’ limitation within which a writ of error 
may be issued under Section 1448, O. L. (Section 2518, R. 
L. 1915). Tibbets v. Pak, 15 H. 187 (1908); Cummins v. 
Taukea, 10 H. 1, 8 (1895). 
146. The defendants having appealed from an order of 
sale, the court ordered the sale to take place despite the 


appeals unless the defendants on or before a date named filed: 


a bond in the sum of $2,000 conditioned for payment of 
interest on the principal debt until decision on the appeals. 
Held: The bond was authorized by statute. Hackfeld ¢.Co. 
v. Achi, 16 H. 489, 501 (1905). 

147. In an injunction suit where the act enjoined is per- 
formed after decision of the supreme court dismissing the bill 
but before the entry of the decree, the supreme court will not 
continue the injunction for the purposes of an appal to the 
United States Supreme Court. McCandless v. Carter, 18 H. 
269 (1907). 

148. In a suit for specific performance, pending an 
appeal from the discharge of an order requiring the respond- 
ent to show cause why he should not furnish a release of an 
outstanding mortgage as well as a warranty deed, the fund 
deposited in court by the vendee for payment of the agreed 
purchase price should not be paid over to the vendor. Fear 
v. Rosenbledt, 20 H. 682, 688 (1911). 


nnf ur 
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149. <A writ of possession which issued during the pen- 
dency of an appeal from the judgment, without notice to the 
judgment defendant and without opportunity to give a stay 
bond, was without authority of law, and will not support the 
motion to dismiss the writ of error, it appearing that the 


appeal was discontinued after the satisfaction of the writ of 


possession and prior to the issuance of the writ of error. 
Ahulii v. Yip Lan, 22 H. 708 (1915). 


X. RECORD AND PROCEEDINGS NOT IN RECORD, 
(a) MATTERS TO BE SHOWN BE RECORD. 


150. If a question to a witness is objected to as leading, 
it should be reported in the exceptions in exactly the form in 
which it was proposed to the witness. Perry v. Ludloff, 
8 H. 247 (1891). 

151. It is neither requisite nor proper to present for the 
consideration of the exceptions in this case the exhibits, such 
as swords, kimonos, etc., which were filed in the trial court. 
Ter. of Hawaii v. Watanabe Masagi, 16 H. 196 (1904). 

152. An exception to the overruling of a motion to quash 
a special venire of trial jurors based on irregularities alleged 
to have been made at previous terms affecting the list of 
names in the trial jury box, cannot be considered when the 
records alleged to show such irregularities are not brought to 
this court. Territory v. Johnson, 16 H. 748, 753 (1905). 

153. An exception not shown in the bill of exceptions 


cannot be considered, although appearing in the transcript | 


which the bill refers to and makes part thereof. The legal 
effect of a missing exhibit cannot be passed upon. Arruda 
v. Morton, 17 H. 126, 129 (1905) ; Territory v. Cotton Bros., 
17 H. 608 (1906). 

154. The inclusion in the record of a copy of the charge 
of the presiding judge to the jury is essential to the considera- 
tion of exceptions to the giving or the refusal of instructions. 
Torson v. Beckley, 20 H. 406 (1911); Kaupena v. Kaio, 20 
H. 658 (1911); Holstein v. Benedict, 22 H. 441 (1915). 

155. On exceptions to instructions given or requests there- 
for refused, the charge given to the jury should be in the rec- 
ord. Holstein v. Benedict, 22 H. 441 (1915). 

156. Facts which do not appear in the record may not be 
brought to the attention of the supreme court by means of 
exhibits attached to briefs of counsel. Holstein v. Benedict, 
22 H. 441 (1918). : 
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(b) Maxtye, Form, AND REGUISITES or Transcript. 


© 15%. An appeal should not be dismissed for want of a 
transcript of evidence when evidence is not necessary to 
enable the court to dispose of the appeal on its merits. Estate 
of Holt, 14 H. 164 (1902). 

158. An exception to a direction of a verdict for the 
defendant may be passed on by this court, although the entire 
evidence is not incorporated in the bill of exceptions, if the 
trial judge in allowing the bill has certified that it contains 
all the evidence necessary for passing on the exception. Castle 
v. Kapiolani Estate, 17 H. 61, 65 (1905). 

_ 159. Exceptions for the determination of which a trans- 
cript is necessary must, in its absence, be overruled. Kala- 
makee v. Wharton, 19 H. 472 (1909). 

160. The evidence in a case, documentary or oral, ses 
not constitute a part of the record except where it is made 
such in a proper manner for the purpose of securing a review 
of the judgment or decree in the particular case. Scott v. 
Pilipo, 22 H. 174, 176 (1914). 

161. A transcript of evidence not made a part of the 
bill of exceptions by reference or otherwise cannot be consid- 
ered by the appellate court. Smithies v. Notley, 22 H. 519 
(1915); Kalamakee v. Wharton, 19 H. 472 (1909); Terri- 
tory v. Ah Moon, 14 H. 908, 204 (1902); Kelwilihune v. 
Vierra, 18 H. 28 (1900); Kaleialiu v. Kekuawela, 7 H. 386 
(1888); Ah Chu v. Sung Kwong Wo Co., 5 H. 291 (1885); 
Kamalu v. Lovell, 4 H. 604 od), Ikalia v. Kopaea, 4 H. 
198 (1870). 


(c) AUTHENTICATION AND CERTIFICATION. 


162. Where a decision appealed from is written and the 
appeal is on points of law it is not necessary to re-write the 
points; where the decision is oral the points of law appealed 
from should be reduced to writing by appellant, signed by the 
justice and appended to the certificate of appeal. Wenner v. 
Lindsay, 7 H. 119 (1887); Afong v. Kale, 7 H. 520 (1889). 

163. Tt is essential to an appeal on points of law that a 
certificate of appeal setting forth the points be signed by the 
judge within ten days after. the decision. Castle v. Bowler, 
8 H. 366 (1892); Wenner v. Lindsay, 7 H. 119 (1887); 
Humuula Sheep Station v. Ahlo, 7 H. 918 (1887); King v. 
Lee Choy, 7 H. 62 (1887). 
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164. Exceptions properly noted and allowed may be con- 
sidered as a part of the record upon which a writ of error 
may be based though not brought into the form of a bill and 
certified by the judge. Woodward v. Republic, 10 H. 416 
(1896); Goo Kim v. Holt, 10 H. 653 (1897); EET v. 
Iaukea, 10 H. 1 (1895). 


(d) Derercts, OBJECTIONS, AMENDMENT, AND CORRECTION. 


165. A petition for a writ of error may be amended by 
the insertion of formal allegations where respondent’s rights 
are not prejudiced. . Cummings v. Iaukea,.10 H. 1 (1895). 

166. A motion to amend an assignment of errors, which 
was filed after a decision in the cause and pending the hearing 
of a motion for rehearing, will be denied, as it in effect does 
not allow an amendment but a new assignment of error. 
Orpheum Co. v. Dimond & Co., 14 H. 577 (1903). 
© 167. The court cannot pass upon exceptions not presented 
by the papers in the case. If papers relied upon which were 
on the files are not there, the defendants’ attorneys, on discov- 
ering their absence, should apply to the trial court to replace 
them. Territory v. Watanabe Masagi, 16 H. 196 (1904). 

168. The supreme court has no power to compel a trial 
judge to amend a transcript of record, on an ex parte showing 
of what a party claims the transcript should show. Correa v. 
Tam Chong, 18 H. 5 (1906). 

169. An appellate court has no power to amend the rec- 
ord of a trial court by original action. A party impugning the 
verity of a. record should make application to the court in 
which the error is alleged to have oceurred. Ferreira v. Kamo, 
19 H. 187 (1908). 
~. 170. A,continuanee in the appellate court for the pur- 
pose of applying to the trial court for an amendment of a 
bill of exceptions will not be granted in the absence of a show- 
ing of grounds for the amendment. Kalamakee v. Wharton, 
19 H. 472 (1909). 

171. Where an appeal has been duly perfected and the 
record on appeal lacks only a transcript of the evidence and 
the exhibits, a motion to strike the record of the hearing and 
determination from the files of the supreme court will be 
‘denied, and further time granted for transmission of the lack- 
ing papers. Kaneohe Ranch Co. v. Kaneohe Rice Mill Co., 
21 H. 173 (1912) a Es Mie” a 
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(e) CONCLUSIVENESS AND EFFECT, TMPEACHING.. AND 
CONTRADICTING. 


172. Where an appeal was duly taken from a. decree 
admitting a will to probate and the transcript shows that 
costs were paid and a bond filed within the time allowed by 
law, this record will not be impeached by an endorsement on 
the bond which contradicts the record. Estate of Maalo, 8 H. 
5 (1889). 

173. A statement in a bill of exceptions that an exception 
to the verdict was taken at the time of its rendition is suffi- 
cient to show that it was taken in the presence of the jury 
and before its discharge. Territory v. Cotton Bros., 17 H. 
608, 610 (1906). 


(£) Questions PRESENTED FOR REVIEW. 


174. An appeal from a final deeree in eguity brings up 
for review interlocutory orders made during the progress of 
the case, and in matters of discretion the appellate court may 

correct those where discretion has been abused. Lee Chu v. 
Noar, 14 H. 648, 650 (1903). 

175. When an order for a new trial made by a succeeding 
judge is merely the formal order entered in pursuance of the 
decision of the trial judge and not an independent order, a 
writ of error brought within six months to review the order 
brings up also the decision though the latter was filed more 
than six months before the writ was issued. In such case the 
attack upon the decision is not collateral. Territory v. Cotton 
Bros., 17 H. 445 (1906). 

176. In a jury waived case an exception to the judgment 
does not serve to bring up the merits of the decision.. Nahaole- 
lua v. Heen, 20 H. 613 (1911). 

177. An appeal from a final decree in equity brings up for 
review by the appellate court all interlocutory orders not 
appealable directly as of right which dealt with issues in the 
case. . Scott v. Stuart, 22 H. 641 (1915). 


XI. ASSIGNMENT OF ERRORS. 


178. An exception which attempts to embrace the objec- 
tions to numerous rulings of the court is too indefinite to 
require consideration by the appellate court. Ripley & Davis 
v. Kapiolani Estate, 22 H. 507, 509 (1915); Kaehu v. Na- 
mealoha, 20 H. 350 (1911); Territory v. Puahi, 18 H. 649, 
655 (1908); McCandless v. Honolulu Plant. Co., 19 H. 239, 
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942 (1908); Mist v. Kapiolani Estate, 13 H. 528, 526 
- (1901); Gillespie v. McBryde, 18 H. 482 (1901); Serrao v. 
Soares, 11 H. 284 (1898); Harrison v. Bruns, 10 H. 395, 397 
(1896); Kapuakela v. Iaea, 10 H. 99 (1895); Fraga v. Por- 
tuguese Society, 10 H. 128 (1895); Dowsett v. Maukeala, 
10 H. 166 (1895); Ahlo v. Aiau, 8 H. 70 (1890); Spencer 
v. Dodd, 7 H. 200 (1887). 

179. The purpose of an exception is to bring up to the 
appellate court a specific question of law upon which the trial 
court has erroneously ruled to the prejudice of the party except- 
ing, and not to enable a party to cast the entire case upon 
the appellate court for review. Ripley v. Kapiolani Estate, 


22 H. 507 (1915); Kaehu v. Namealoha, 20 H. 350 (1911); ` 


Territory v. Puahi, 18 H. 649, 655 (1908); Serrao v. Soares, 
11 H. 284 (1897); Fraga v. "Portugese Society, 10 H. 128 
(1895). 

180. The defendant cannot take up exceptions noted by 
the plaintiff only. Wight v. Jones, 8 H. 755 (1877). 

181. Where exceptions to the rulings of the court in the 
progress of a trial are taken and perfected, it is not necessary 
to supplement them by an exception to the verdict and a 
motion for a new trial on these grounds. Okuw v. Kaiaika- 
waha, 7 H. 311 (1888). 

182. Only errors of law apparent on the record are re- 
viewable on error. Holstein v. Benedict, 22 H. 441 (1915); 
Vierra v. Hackfeld, 8 H. 486 (1892); Ahin v. Widemann, 
7 H. 333, 334 (1888); Peacock v. Lovejoy, 5 H. 231 (1884). 

183. An assignment of error, general in its nature and 
indefinite, is not sufficient and will not be considered. Pahu- 
kula v. Maguire, 9 H. 630 (1895). 

184. Exceptions properly noted and allowed may be con- 
sidered as a part of the record upon which a writ of error 
may be based, though not brought into the form of a bill of 
exceptions and certified by the judge. Woodward v. Republic, 
10 H. 416 (1896); Goo Kim v. Holt, 10 H. 658 (1897) ; 
Cummings v. Taukea, 10 H. 1 (1895). 

185. An exception to the portion of the charge given by 
the court of its own motion or to the portion given at the 
request of the prosecution, when each such portion is made up 
of a number of distinct instructions which are not objected 
to as a whole, is too general to be considered. Territory v. 
Johnson, 16 H. 748, 757 (1908). 
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186. A general exception “to the decision upon the law 
and facts and judgment” of the. court cannot be sustained. 
Ahoi v. Akau, 17 H. 89 (1905). . 

187. A general exception to a decision in. an action in 
ejectment tried jury waived, as contrary to the law and the 
evidence does not present the question that there was no evi- 
dence to show that a defendant was in possession at the time 
of the institution of the action. Territory v. ee 18 H. 
649 (1908). . . 

188. A general exception to the decision. of a court, jury 
waived, finding for the plaintiff, does not bring to the con- 
sideration of this court. a possible defense disclosed by the 
evidence but not called to the attention of the trial court. 
McCandless v. Honolulu Plantation Co., 19 H. 989, 242 
(1908). l : l a 

189. The appellate court will not seek for error in the 
giving of instructions excepted to where none is pointed out 
by the appellant. Sylva v. Wailuku Sugar Co., 19 H. 602 
(1909); Oriemon v. Territory, 18. H. 418 (1901); Republic 
v. Ah Yee, 12 H. 169 (1899). 

190. Where error is claimed in refusing to give requested 
instructions the aggrieved party must designate wherein the 
trial court erred, as the appellate. court will not seek for the 
same. Sylva v. Wailuku Sugar Co., 19 H. 602 (1909). 

191. When a verdict has been rendered in conformity 
with certain instructions, a- party who failed to object and 
except to an assumption or omission of certain facts by the 
trial judge in the instructions, and failed to request other in- 
structions on the point, cannot obtain a review of the alleged 
error in the assumption or omission upon an exception to the 
verdict on the ground that it is. contrary to the law and the 
evidence. Makekau v. Kane, 20°H. 908 (1910). 

199. A general exception to a series of instructions. is 
insufficient. Territory v. Peter, 22 Haw. 182 (1914); Terri- 
tory v. Lau Chong, 20 H. 235 (1910); Territory v. Hale, 18 
H. 665 (1908); Territory v. Johnson, 16 H. 748, 757 (1905). 

198. Even though:an instruction’ is ambiguous and mis- 
leading, the mere saving of an exception to it without request 
for further instructions, “presents no error on appeal Perritory 
v. Furomori, 20-H. 844 (1911). 

194. The mere statement in a bill of exeéptioné that “the 
court filed its decision in'said action, to which the plaintiff 
duly excepted,” is not sufficient to, present any question or 
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error for review on appeal. Kaehu v. Namealoha, 20 H. 350 
(1911); Fraga v. Mut. Ben. Soc., 10 H. 128, 129 (1895). 

195. <A general exception to the oral charge given by the 
court, when such charge consists of a series of propositions, 
cannot be sustained if any portion thus excepted to is sound. 
Territory v.. Peter, 22 H. 182 (1914); Territory v. Law 
Chong, 20 H. 285 (1910); Territory v. Hale, 18 H. 665 
(1908) ; Territory v. Johnson, 16 H. 748, 757 (1905). 

196. An appellate court does not search for error in order 
to reverse a judgment but only passes upon errors complained 
of by the appellant. Schoening & Co. v. Miner, 22 H. 858, 
355 (1914). : 

197. An exception in the following language, “That there- 

after and on to wit: the 14th day of October, 1914, a decision 
was filed in the above entitled cause. by the judge, and to the 
filing of which decision, the defendant duly excepted and the 
exception was allowed,” brings to the attention of this court 
no specific question of law presented to the trial court, and. is 
too general to be considered in the appellate court. Ripley & 
Davis v. Kapiolani Estate, 22 H. 507 (1915). 
. 198. . Exceptions must be sufficiently definite and specific 
to call to the attention of the appellate court a point of law 
which was called to the attention of the trial court affecting the 
legality of its ruling, thus giving the lower court the oppor- 
tunity to correct its ruling if erroneous. Ripley v. Kapiolani 
Estate, 22 H. 507, 508 (1915); Scott v. Kona Development 
Co., 91 H. 258, 963 (1912). 

199. Exceptions to the decision and judgment, which do 
not state the ground of objection are too general and indefinite 
to be considered. Kapela v. Gilliland, 22 H. 655, 657 (1915) ; 
Scott v. Kona Dev. Co., 21 H. 958, 968 (1912); Ripley v. 
Kapiolani Estate, 22 H. 507, 509 (1915); Kaehu v. Namea- 
Joha, 20 H. 350 (1911). 


_ XII. DISMISSAL, WITHDRAWAL, OR ABANDONMENT, 


200. A motion to quash a writ of error on the ground 
that no such suit or proceeding as that described in the writ 
is now or ever was pending in the courts to which it is direct- 
ed, being supported by the return of the clerk and not con- 
troverted, should be granted and the writ dismissed. Fitch v. 
Watson, 15 H. 316 (1903). 

901. An appeal will not be dismissed for want of prose- 
cution because of failure to file the transcript on appeal within 
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twenty days after perfecting the appeal, where it appears that 
appellant did all he could to procure the transcript; but that 
the stenographer was unable to furnish it in time. de Coito 
v. de Coito, 21 H. 250 (1912). 

202. In a case submitted on briefs assignments not argued 
in the briefs will be considered to have been abandoned and 
will not be noticed. Akana v. Territory, 22 H. 479 (1915); 
Republic v. Ah Yee, 12 H. 169 (1899). 

908. On motion to dismiss a writ of error on the ground 
that a writ of possession issued and was fully satisfied before 
the writ of error issued, the writ of possession and return there- 
on, and an affidavit aliunde showing that defendant had paid 
the costs, will not be stricken from the record on motion, the 
same being competent evidence for the purpose of the motion; 
but an affidavit of the officer executing the writ of possession, 
showing what he did, will be stricken from the record on mo- 
tion, as the execution of the writ must be shown by the 
officer’s return, which, if defective, may be cured by amend- 
ment in the court below, but not otherwise. Ahulii v. Yip Lan, 
22 H. 708 (1915). 

204. Where defendant in error moves to dismiss a writ 
of error on the ground that a writ of possession was fully 
satisfied before the writ of error issued, he must show that 


the writ of possession issued by authority of law. Ahulit v. 
Yip Lan, 22 H. 708 (1915). 


XIII. HEARING AND. REHEARING. 


205. An appellate court may upon re-argument correct 
manifest errors and mistakes in what has the form of a final 
judgment, if seasonably brought to its attention. Mahukaliilit 
v. Hobron, 5 H. 104, 107 (1884). 

206. A rehearing may be granted although a change has 
occurred in the membership of the court since the first hear- 
ing. Wandenberg v. Campbell, 9 H. 211 (1898). 

207. A motion for a re-hearing will not be granted where 
the evidence offered to be produced would not alter the situa- 
tion of the case. Camarinos v. Kidwell, 9 H. 335 (1893). 

208. Except where a decision is in conflict with an ex- 
press statute, or with a controlling decision to which the atten- 
tion of the court was not drawn, a motion for re-argument 
should show clearly that some question decisive of the case 
and duly submitted by counsel has been overlooked by the 
court. Vierra v. Ropert, 10 H. 848 (1896); Wundenberg v. 
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Campbell, 9 H. 211 (1893); Ung Wo Sang Co. v. Alo, 7 H. 
306 (1887); Hop.Sing Co. v. Kam On, 7 H. 188, 144 
(1887); Kenway v. Notley, 5 H. 123, 129 (1884). 

209. Where all’ the matters set forth in a motion for 
re-hearing were fully considered by the court before rendering 


its decision and in its opinion all matters and points raised, ' 


that were vital and decisive of the cause, were commented on 
by the court, a re-hearing will be denied. Vierra v. Ropert, 
10 H. 848, 345 (1896). l ' 
210. A mistake or misapprehension of counsel is no 
ground for a rehearing. Estate of Akana, 11 H. 495 (1898). 
211. In support of a motion for rehearing in a cause 
where the decision was based on the ground that counsel had 


failed to comply with Rule 2, requiring briefs, and it was. 


shown that counsel. thought he had obtained consent of the 
court to submit the matter on oral argument without briefs, 
the motion was granted. Orpheum Co., Ltd., v. Dimond & 
Co., 14 H. 577 (1903)... 

212. A rehearing will not be granted merely because the 
court in its former opinion did not set forth its reasoning upon 
a certain point now claimed to have been overlooked provided 
the point was not in fact overlooked and the court’s conclusion 
thereon was in fact stated. Oahu R. & L. Co. v. Ewa Plant. 
Co., 15 H. 406 (1903). See Harrison v. Magoon, 14 H. 530 
(1902). | 

213. The mere omission to notice in the opinion a certain 
point submitted is not good ground for a rehearing if the point 
was in fact considered by the court, particularly where its 
determination is necessarily involved in a determination of the 
other points which are referred to. Godfrey v. Kidwell, 15 
H. 526 (1904). See Paris v. Magoon,.14 H. 688 (1908). 

214. <A rehearing will not be granted on the ground that 
the petitioner failed to argue certain points on the hearing. 
Godfrey v. Kidwell, 15 H. 526 (1904); Carter v. Mutual Life 
Ins. Co., 10 H. 562 (1896). 

215. A rehearing should not be granted merely that the 
case may be presented again as at the first hearing in the hope 
that the court may be induced to come to a different conclusion, 
and in the absence of a showing of palpable error or grievous 
wrong. In re Notley, 16 H. 66 (1904); In re Notley, 15 H. 
700 (1904) ; Harbottle v. Rawlins, 11 H. 207, 209 (1897). 

216. <A rehearing will .be granted upon a ground duly 
presented by counsel and not duly considered by the court. 
Silveira v. L. Ahlo, 16 H. 466 (1905). 
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217. A rehearing is denied because, although certain ques- 
tions submitted at the first hearing were not without difficulty, 
it does not appear that the decision was clearly wrong or that 
it is probable that that could be shown on a rehearing. Kapio- 
lani Esate v. Thurston, 17 H. 346 (1906). 

218. A petition for rehearing which discloses no substan- 
tial grounds within the rules of the supreme court will be 
denied. In re Lewers & Cooke, Ltd., 19 H. 47 (1908): 

219. A question not presented in a writ of error, and not 
assigned as error in. the writ, was not before the appellate 
court for consideration and cannot be considered on a petition 
for rehearing. Dillingham v. Scott, 20 H. 55 (1910). 

220. Where a petition for rehearing contains or refers to 
no facts which would cause the court to reverse its decision, 
a rehearing will be denied. Carty v. Jarrett, 21 H. 810 
(1912). 

XIV. REVIEW. 


(a) SCoPE AND EXTENT IN GENERAL 


991. The supreme court decides questions as if its judg- 
ment was to be final and conclusive, and it should neither 
accelerate nor retard appeals from its decisions. Notley v. 
Brown, 17 H. 455 (1906). 

222. On appeal from a judgment. sustaining .a. demurrer 
the judgment will be affirmed if any one ground of demurrer, 
though not passed upon, was well taken. Colburn v. Holt, 
19 H. 65, 66 (1908). 

223. While a judgment may, under some N ER, 
be affirmed upon a ground other than that which influenced 
the trial court, the general rule is that an assumption of fact 
adopted by a trial court with the acquiescence of the parties 
will be followed by an appellate court to which the cause is 
taken. Uuku v. Kaio, 20 H. 567, 572 (1911). 

224. It is a well- éstablished rule that a judgment, order 
or decree will be affirmed on appeal if the record shows. it to 
be correct, although the trial court may. have given a wrong 
reason for making it. Consolidated Amusement Oo. v. Hughes, 
22 H. 550, 557 (1915); Lee Lun v. Henry, 22 H. 168, 173 
(1914) ; Colburn v. Holt, 19 H. 65 (1908); Calaca v. Cal- 
deira, 13 H. 214 (DROO 
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. (b) INTERLOCUTORY, COLLATERAL, AND SUPPLEMENTAL 
PROCEEDINGS AND QUESTIONS., 


995. - Upon a writ of error to review a judgment, ministe- 
rial acts, such as issuing of writs of execution and of venditiont 
exponas, will not be reviewed. Ahulit v. Yip Lan, 22 H. 708, 
711 (1915). 


-(c) , Parties ENTITLED TO ALLEGE Error. 


226. Errors in giving instructions by a trial judge which 
are in favor of appellants, are not available to them on appeal. 
Lunalilo Trustees v. Waihee Sugar Co., 7 H. 281 (1888). 


(d) AMENDMENTS, ADDITIONAL Proors, AND TRIAL oF 
CAUSE ANEW. 


927. The appellate court may permit the introduction 
before it of evidence which is newly discovered and material 
to the just decision of the case. Thurston v. Aylett, 7 H. 573 
(1889) ; Estate of Kapukini, 14 H, 204 (1909). 

228. After an appeal from a district magistrate to a 
circuit judge at chambers there is no further appeal on gues- 
tions of fact. Yowell v. Gomes, 18 H. 198 (1900). 

999. Proceedings in the supreme court on an appeal from 
the circuit judge in probate matters are in the nature of a 
trial de novo; the appellate court may consider the whole case 
on its merits. Estate of Kapukini, 14 H. 204, 205 (1902); 
ee v. Giffard, 10 H. 879, 883 (1896). 


(e) PRESUMPTIONS. 


230. The presumptions are strongly in favor of the entire 
regularity of the proceedings before courts in matters properly 
_ cognizable before them, after a long time has elapsed without 
` any expression of dissent. Estate of Paewmmua, 8 H. 141 
(1869). 

231. When a court has ruled that something which a jury 
have heard is not to be considered by them, there is a presump- 
_ tion in favor of their oath and public duty; this might be 
overcome by their rendering a verdict which had no evidence 
to support it but, that which had been excluded by the court. 

Kaleleonalant v. Smith, 4 H. 82, 88 (1878). 

232. . The legal presumption is that all things in a judicial 
proceeding which ought to be done, were done. Estate of 
Kealiiahonui, 8 H. 93, 98 (1890). 
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232a. On exceptions to the overruling of a challenge to 
the array of jurors and motion to quash the venire, the pre- 
sumption is that the officers complied with the law except in 
so far as the contrary is not clearly shown, and grounds not 
made the basis of the challenge and motion in the lower court 
will not be considered. Territory v. Ng Kow, 15 H. 602, 604 
(1904). 

233. While the presumption is that error is prejudicial, 
yet if the contrary appears there should be no reversal. 
Ahana v. Ins. Co. of North America, 15 H. 636, 641 (1904). 


(£) Discretion or Lower OOURT. 
SEE arso Trial, II, ITI. 
Appealability of discretionary orders. Ser III (e) supra. 


984. An appellate court is more reluctant to interfere 
with the exercise of the discretion of a trial court where a 
new trial has been granted than where it has been refused. 
Tuck Chew v. Makee Sugar Co., 11 H. 458 (1898); Macfar- 
lane v. Lowell, 9 H.. 438 (1894) ; Kaanaana v. Keahi, 9 H. 
318, 322 (1893). 

235. Rulings by a trial judge upon matters wherein a 
discretion is vested in him will not be reviewed on appeal 
unless such discretion was abused. Wilson v. Liliuokalani, 18 
H. 466, 469 (1901); Mist v. Kawelo, 18 H. 302 (1901); 
Merricourt v. Ins. Co., 18 H. 918, 221 (1900); Bishop & Co. 
v. Pac. Nav. Co., 7 H. 276 (1888). SEE Ahmi v. Cornwell, 
14 H. 301 (1902); Macfarlane v. Lowell, 9 H. 488 (1894). 

236. A motion for a new trial is addressed to the judicial 
discretion of the court, and an order granting such a motion 
will only be overruled when such discretion is abused. Ahmi 
v. Cornwell, 14 H. 801 (1902). SEE Macfarlane v. Lowell, 
9 H. 488 (1894). 

237. A motion to set aside a default is addressed to the 
discretion: of the trial judge and is not subject to review on 
exceptions in the absence of an abuse of discretion. Tibbets 
v. Pali, 14 H. 517 (1902); Kapiolani Estate v. Grinbaum & 
Co., 14 H. 584 (1908); Bishop d Co. v. Pacific Navigation 
Co., 7 H. 276 (1888); Macfarlane v. McCandless, 8 H. 118 
(1890). 

238. The discretion of a trial judge in granting a new 
trial on the ground that the verdict was excessive will not be 
interfered with unless there was an abuse of discretion. Hele- 
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luhe v. Rapid Transit Co., 18 H. 481 (1907); Kaimana v. 
Kamaunu, 11 H. 767 (1899); Tuck Chew v. Makee Sugar 
Co., 11 H. 458 (1898); Macfarlane v. Lowell, 9 H. 488 
(1894). l 

239. An order denying a motion for a continuance will 
not be reversed unless an abuse of discretion is shown. Wal- 
deyer v. Wailuku S. Co., 19 H. 245, 257 (1908); McBryde 
v. Gay, 14 H. 313 (1902); Queen v. Ah Kiao, 8 H. 466 
(1892). : l 


(g) Questions or Fact, VERDICTS, AND FINDINGS. 


Weight of evidence and “scintilla of evidence” rule. SEE 
Evidence XIV. 

240. The verdict of a jury will not be set aside on appeal 
where there is evidence to support it. Territory v. Kimura, 
15 H. 510 (1904); Tibbets v. Pali, 14 H. 517 (1902; Byrne 
v. Voeller, 18 H. 494 (1901); Kapuakela v. Iaea, 10 H. 95 
(1895); Kaanaana v. Keahi, 10 H. 185 (1895); Republic 
v. Hapa, 9 H. 622 (1895); Henoch v. Hawn. Govt., 9 H. 270 
(1893); Prov. Govt. v. Machado, 9 H. 221 (1893); King v. 
Asing, 5 H. 553 (1886); King v. Ah Lee, 5 H. 545 (1886); 
Merrill v. Jaeger, 5 H. 475, 484 (1885); King v. Keanu, 
5 H. 178 (1884); Holelua v. Kailiuli, 4 H. 889 (1882); 
Paulo v. Malo, 4 H. 586 (1882); Hackfeld v. Bal, 4 H. 478 
(1882) ; Foster v. Luaialan, 4 H. 477 (1889); Kaleleonalani 
v. Smith, 4 H. 82 (1878); Wight v. Jones, 3 H. 755 (1876); 
Rex. v. Asegut, 3 H. 526 (1874); King v. Waohia, 3 H. 391 
(1872); Montgomery v. Pfluger, 8 H. 888 (1872); Forbes 
v. Gibson, 8 H. 258 (1871); Martin v. Boyd, 3 H. 88 (1868). 

241. The decision of a circuit judge, jury waived, will 
not be set aside on appeal where there is evidence to support 
it. Schoening & Co. v. Miner, 22 H. 196, 203 (1914); 
Nahaolelua v. Heen, 20 H. 618 (1911); Haw v. Palolo Land 
Co., 20 H. 172 (1910); Miller v. Charman, 20 H. 165 
| (1910); Paris v. Kuhaupio, 19 H. 657 (1909); McCandless 
| v. Honolulu Plant. Co., 19 H. 288 (1908); Fullerton v. 
. Pearce, 18 H. 806 (1907); Testa v. Kahahawai, 18 H. 211 
| (1907); Bierce v. Hutchins, 16 H. 418, 426 (1905); Mist v. 


Kapiolani Estate, 18 H. 528 (1901); Hoffman v. Bailey, 


11 H. 669 (1899); Ah Quai v. Puuki, 11 H. 158 (1897); 
~ Kaiopahia v. Kuna, 10 H. 588 (1897); Squires v. Sylva, 10 
` H. 487 (1896); Byrne v. Allen, 10 H. 338 (1896); Laing v. 
_ Laing, 10 H. 183 (1896); Allen & Robinson v. Redward, 10 
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H. 151 (1895); Fraga v. Port. Soc., 10 H. 128 (1895) ;. 
Kilikina v. Hake, 9 H. 603 (1894); Mellis v. Kuniiakea, 
9 H. 41 (1898); Jones v. Norris, 8 H. 71 (1890); Aklo 
v. Aiau, 8 H. 70 (1890); Spencer v. Dodd, 7 H. 200. 
(1887); Wilcox v. Kekahuna, 7 H. 70 (1887); Kong Kee 
v. Kahalekou, 5 H. 548 (1886); Yim Quon v. Conchee, 
4-H. 878 (1881); Hana v. Mehekula, 4 H. 447 (1882); 
Briggs v. Briggs, 4 H. 448 (1882). 

242. A master’s report of findings of fact ought. not 
to be disturbed except upon a clear showing of error, especially 
if the reference is made by consent for a decision on the facts. 
Ahana v. Wa Yat, 17 H. 326, 329 (1906); Monting v. Leong 
Kau, 7 H. 486 (1888). SEE Estate of Cummins, 16 H. 185, 
195 (1905). SEE Haw. Com. & S. Co. v. Waikapu S. Co., 
9 H. 417 (1894). 

243. The verdict of a jury will not be set aside in the 
appellate court unless the result arrived at is so manifestly 
wrong as to make it apparent that it was produced by preju- 
dice, bias or mistake. Estate of Nakuapa, 8 H. 148, 146 
(1869). 

244. It may be regarded as a settled point that the su- 
preme court will not disturb a verdict, in cases of conflicting 
evidence when the verdict can be sustained upon any theory. 
consistent with the testimony. Estate of N up, 3 H. 148, 
146 (1869). 

245. -A verdict will only be set aside upon well-ascertained 
and uniform principles of law, and after mature deliberation. 
King v. Cornwell, 8 H. 154, 157 (1869). 

246. <A verdict will not be set aside as against evidence 
unless clearly, palpably, decidedly and strongly against evi- 
dence. Forbes v. Gibson, 3 H. 258 (1871). 

247. A verdict will not be set aside merely when the court 
would have arrived at a different conclusion from the one 
reached by the jury. Kaaihue v. Crabbe, 8 H. 768, 778 
(1877); Forbes v. Gibson, 3 H. 258 (1871). i 

248. If it appears that the jury misunderstood the tenor 
of the evidence, or misunderstood and misapplied the instruc- 
tions of the judge, or if the verdict is so strongly against the 
weight of the evidence as to indicate bias or prejudice, it is 
the duty of the appellate court to set it aside. Kaleleonalant 
v. Hoopiopio, 8 H. 676, 679 (1876). 

9249. Upon a writ of error where the evidence is not sent 
up the verdict of a jury cannot be examined. K ekaua v. Kalei, 
3 H. 713 (1876). 
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950. A verdict will not be set aside where it does not 
appear manifestly the result of bias or misunderstanding of 
the evidence. Wight v. Jones, 8 H. 755 (1876). 

251. Exceptions to a verdict on the ground of excessive 
damages should be presented to the trial judge, on a motion 
for a new trial and such exceptions will be sustained on appeal 
only in a very strong case. Stone v. Hutchinson, 4 H. 117, 
121 (1878). 

252. Where the evidence before a commissioner is very 
conflicting, and nearly evenly balanced, on appeal the decision 
of the commissioner will be sustained. Boundaries of Kapa- 
hulu, 5 H. 94 (1884). 

253. Whether there is any evidence to sustain the judg- 
ment is a question of law, but the court in such case will 
examine the evidence only so far as to ascertain whether or 
not there is evidence to sustain the judgment. King v. Young 
Tang, 7 H. 49, 50 (1887); Briggs v. Briggs, 4 H. 448 
(1882); Hana v. Mehekula, 4 H. 447 (1882). 

254. Where a verdict is not palpably against the evidence 
it will be sustained on appeal. McGrew v. Barnes, 7 H. 90 
(1887). 

255. Where the verdict of a jury is so manifestly wrong 
that the jury must have disregarded the testimony and acted 
upon some bias or prejudice, it will be set aside and a new 
trial ordered. Kailianu v. Lumai, 8 H. 256 (1891). 

256. Appellants should point out sufficient evidence to 
- show that the decree was wrong, or it will be sustained. 

Nawahi v. Kekaula, 9 H. 48 (1893). 

' 257. A verdict which is manifestly against the evidence 
will be set aside. Hayselden v. Wahineaea, 9 H. 51, 56 
(1893) ; Bishop v. Kala, 7 H. 590, 591 (1889); McGuire v. 
Union Ins. Co., 4 H. 405, 409 (1881). 

258. Upon a general exception to a verdict as contrary to 

the law and the evidence it will be sustained if there is evi- 
dence to support it. Marciel v. Freitas, 9 H. 896 (1894). 
__ 259. Where the evidence is conflicting the court will not 
_ disturb a verdict that adverse possession was not continuons, 
there being evidence to sustain it. Sylva v. Kahuakai, 9 H. 
431 (1894). ` 

260. The supreme court can set aside a verdict as con- 
trary to the evidence only when it must account for the verdict 
. on the ground of prejudice or mistake on the part of the jury. 

Taukea v. Cummings, 9 H. 558 (1894). 
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261. On exceptions where the sole question is whether the 
evidence supports the judgment, it must be affirmed if there 
is evidence to support it. Lillis v. Carty, 14 H. 132 (1902); f 
Scott v. Nahale, 18 H. 255 (1901); Scott v. Silva, 18 H. 
184 (1900); Mellis v. Kunwakea, 9 H. 41 (1538); denpoo: 
hiwa v. Kaluaaha, 5 H. 25 (1883). 

262. The credibility of witnesses and the weight of their 
testimony are matters for the consideration of the jury, and 
their verdict will not be set aside if there is evidence to sup- 
port it. Territory v. Soga, 20 H. 71, 75 (1910); Macfarlane 
v. Wilder, 11 H. 678, 678 (1899); Pahukula v. Maguire, | 
9 H. 680 (1895); Hang Fook v. Republic, 9 H. 593 (1895); 
Sze Vierra v. Hackfeld, 8 H. 438 (TORE Ahin v. Wide- 
mann, T H. 888, 334 (1888). 

263. A case where the verdict is gaa by more than f 
a scintilla of evidence is not “a proper case” within the mean- 
ing of R. L. 1915, Sec. 2435, in which to set aside the verdict 
on the sole ground that it is against the weight of the evidence. 
Robinson v. Honolulu Rapid Transit & Land Co., 20 H. 466 
(1911). 

264. Issues concerning the credibility of witnesses and 
the weight of the evidence are to be determined by the trial 
court and the findings cannot be disturbed if supported by 
evidence. Lau Lam v. Whitcomb, 21 H. 959, 258 (1912); 
Scott v. Kona Development Co., 21 H. 258, 261 (1912). 

265. Where the fact whether interlineations in an instru- | 
ment were made before or after execution was disputed, and 
there were circumstances pointing both ways, the failure by 
the trial court to find when they were made was reversible f 
error, for which an exception to the decision on the ground 
that it was contrary to the law and the evidence must be sus- 
tained and a new trial granted. Okamura v. Kaulant, 22 H.| 
414 (1915). 

266. Reversible error appears where it is shown that the 
decision of the circuit court in a jury waived case was based 
partly upon assumed facts of which there was no evidence or 
which were attempted to be shown only by evidence improperly f 
admitted over objection, and the evidence on the main issue 
was conflicting. Oahu R. ¢ L. Co. v. Kaili, 22 H. 678, 674 
(1915). 

(h) Harmıess Error. 


267. If evidence has been wrongly admitted because it 
was incompetent or irrelevant and if the judge shall upon its 
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appearing to be such instruct the jury to disregard it, it is not 
a ground of exception. Kaleleonalani v. Smith, 4 H. 82, 86 
(1878); Stone v. Hutchinson, 4 H. 117, 121 (1878); King 
v. Paakaula, 3 H. 30, 36 (1867). l 

268. ` Where hearsay evidence was improperly admitted 
but other evidence covering the same ground was properly ad- 
mitted, the error is cured. King v. Akana, 7 H. 548, 552 
(1889). Sex Territory v. Dengiro, 15 H. 64, 66 (1903); 

269. A decree will not be reversed or a new trial ordered 
for matters not prejudicial to the appellant. Spreckels v. Gif- 
fard, 10 H. 379 (1896). 

270. Where the error, if any was made, was such as 
would not affect the result of the case, a new trial will not be 
granted. Macfarlane v. Wilder, 11 H. 673, 678 (1899); 
Perry v. Ludloff, 8 H. 247 (1891); Queen v. Haumea, 8 H. 
280 (1891). 

271. Harmless error is not ground for new trial. Brown 
v. Equitable Life Assur. Soc., 14 H. 80 (1902). 

2¥1a. To refuse to allow the clerk of court to testify in 


support of a challenge to the array of jurors and motion to ` 


quash the venire if error, is harmless when the grounds of the 
challenge and motion are insufficient in law. Territory v. Ng 
Kow, 15 H. 602 (1904). 

272. It is not reversible error to allow an improper ques- 
tion when the facts to prove which the question was asked are 
otherwise proved. Wong Hoon Kan v. Lui Yan, 16 H. 784 
(1905). 

273. A document having been admitted against one objec- 
tion and then excluded upon another objection being presented, 
the error, if any, in admitting it is held to have been cured. 
Territory v. Johnson, 16 H. 748, 755 (1905). 


274, An erroneous ruling by the trial court that an author-. 


ity to an agent to make a lease must be in writing in order 
to be valid even as between the parties to the lease, is not 
prejudicial to defendant where, if such error had not been 
made, judgment would still have to be for the plaintiff and 
a as large or a larger sum. Takahashi v. Kualu, 17 H. 87 
1905). 

275. On an appeal from an order striking a motion for 
a new trial from the files because filed too late the appellate 
court may examine the whole record and if it finds that the 
findings of the court, jury waived, were sustained by the evi- 
dence, will sustain the same, even if the. order -striking the 
motion was erroneous. Scott v. Linder, 18 H. 7 (1906). - 
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276. A verdict should not be set aside because the jury 
failed to observe an erroneous instruction.’ Brown v. Spreck- 
els, 18 H. 91, 108 (1906); 212 U. S. 908. 

277. The admission of incompetent evidence of a material 

fact is an error without prejudice when the fact is proved 
by other competent and undisputed evidence. Matsumura v. 
County of Hawaii, 19 H. 496 (1909); Brown v. Spreckels, 
18 H. 91, 104 (1906); Kapiolani Estate v. Thurston, 17 H. 
312, 323, 326 (1906); Gay v. Farley, 16 H. 69, 79 (1904); 
Carter v. Manhattan Life Ins. Co., 11 H. 69, 72 (1897). 
_ 978. A decision of the trial court in a jury-waived case 
which is amply supported by evidence will not be disturbed 
because of the improper admission of testimony when it ap- 
pears improbable that such testimony influenced the conclusion 
arrived at by the trial court. Aiona v. Ponahawai Coffee Co., 
20 H. 724 (1911). 

279. Where secondary evidence is improperly admitted, | 
and there is other evidence proving the fact sought to be estab- 
lished by such inadmissible evidence, an exception thereto will 
not be sustained, the error being harmless. . Ripley d Davis | 

v. Kapiolani Estate, 22 H. 86 (1914). 

280. An exception should not be predicated upon a ques- 
tion propounded to a witness and objected to, when for any 
reason the question is not answered, the adverse party not 
being prejudiced. Ripley d Davis v.: Kapiolani Estate, 22 
H. 86 (1914). 

981. In a jury-waived case the improper admission of 
evidence which does not appear to have been relied on by the 
trial court in arriving at its conclusion, the decision being | 
amply supported by other evidence, will not ordinarily require 
the reversal of the judgment. Oahu R. & L. Co. v. Kaili, 29 
H. 678, 679 (1915); Atona v: Ponahawai Coffee Co., 20 H. 
724, 728 (1911). 


(i) Error WAIVED IN APPELLATE Court. 


282. Exceptions not argued need not be passed upon by 
the court; where the appellant fails to point out error the 
court seeks none.. Republic v. Ah Yee, 12 H. 169 eee 


(j) SUBSE@UENT APPEALS. 


283, A writ of error bringing up questions already 
decided. by the supreme court on exceptions in the same case 
will on motion be dismissed. Only proceedings subsequent to 
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and not in conformity with the decision on the exceptions may 


be reviewed afterwards on error. Notley v. Brown, 17 H. 455, 


458 (1906); Schoening d Co. v. Miner, 22 H. 858, 356 
(1914). 

984. Exceptions and error are concurrent remedies and 
an appellant, after pursuing one remedy to ‘termination, can- 
not thereafter pursue the other remedy. Notley, v. Brown, 
17 H. 455, 457 (1906); Cummings. v. Iaukea, 10 H. 1 
(1895). 

285. The decision of this court sustaining defendant’s 
exceptions upon a decisive point having been reversed by the 
supreme court of the United States, the defendant is entitled 
to a consideration of the other points presented by his excep- 
tions, so far as they are not concluded by the opinion of the 
supreme court. Bierce v. Hutchins, 18 H. 874 (1907). SEE 
205 U. S. 840 (1907), 211 U. S. 429 (1908). l 

286. A writ of error from the supreme court of the terri- 
tory to the supreme court of the United States was allowed by 
the chief justice of the territory over objections that all matters 
assigned as error were assigned in a former writ which has 
been dismissed, and that the chief justice is disqualified, hav- 
ing been of counsel and argued a motion for rehearing. In 
re Notley, 18 H. 671 (1908). 

287. The appeal of one party having been sustained and 
a new decree entered by the trial court, a motion to dismiss an 
appeal from the new decree is denied, it appearing that new 
points of law, although not raised by counsel, exist to the 
extent of requiring a modification of the decree. In re Lewers 
& Cooke, Lid., 19 H. 334 (1909). 

288. A change in the personnel of the court does not of 
itself justify re-examination of a subsequent writ of. error 
of questions already decided on exceptions in the same case,— 
assuming that the court has the power to do so. Bierce v. 
Waterhouse, 19 H. 594 (1909). 

289. On exceptions by defendants, judgment for defend: 
ants non obstante veredicto was ordered. After entry in the 
lower court of the judgment non obstante plaintiff obtained a 
writ of error to review it. Held, that under these circum- 
stances the writ should not be dismissed. Bierce v. Water- 
house, 19 H. 594 (1909). 

290. A previous appeal having been taken in the same 
cause, it is not necessary on a second appeal to duplicate the 
copy of :the record of. the lower court. already on file in the 
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appellate court. Carey v. Hawaiian Lumber Mills Co., Ltd., 
21 H. 506 (1918). 


XV. DETERMINATION AND DISPOSITION OF CAUSE. 
(a) Decision IN GENERAL. 


291. The defendant’s exceptions at the trial of an action 
of ejectment in the circuit court, having been overruled, the 
defendant’s motion that this court make a final judgment 
or order affirming the judgment in the circuit court is denied, 
there being no statutory authority therefor. The defendant’s 
desire to appeal to the United States Supreme Court from 
final judgments of this court does not authorize this court to 
assume the power. Meheula v. Pioneer Mill Co., 17 H. 91, 
95 (1905). SEE Cotton v. Hawaii, 211 U. S. 162, 174 
(1908); Hutchins v. Bierce, 211 U. S. 429 (1908). 

292. Where the decision of a trial judge in a jury- 
waived case does not contain a statement of the reasons there- 
for, the case may be remanded with directions to enter a 
proper decision. Kahai v. Yee Yap, 20 H. 192 ie 
Maalo v. Kaiapa, 11 H. 705 (1899). 


(b) APFFIRMANCE. 


293. Where the court is evenly divided on the question 
before it on appeal the decision below will stand. Isenberg 
v. Cummins, 8 H. 987, 244 (1891); Lloyd v. Kalana, 8 H. 
354 (1891). 

294, A judgment order or decree will be affirmed on ap- 
peal if the record shows that it was correct, although the trial 
court may have given wrong reasons for making it. Consoli- 
dated Amusement Co. v. Hughes, 92 H. 550, 557 (1915); 
Lee Lun v. Henry, 22 H. 165, 178 (1914); Colburn v. Holt, 
19 H. 65 (1908) ; Calaca v. Caldeira, 18 H. 214 (1900). 


(e) Moprrrcarron. 


295. While an appeal from a final decree in equity 
brings up the whole case for review, a proper decree granting 
appropriate relief need not be modified merely because it has 
not expressly covered matters incidental to the main issues as 
to which no question was raised in the lower court. McBryde 
Sigar Co. v. Andrade, 22 H. 578 (1915). 
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(d) REVERSAL, 


996. The power of the supreme court to grant new trials 
for errors not of record, such as want or insufficiency of evi- 
dence or the instructions of the court may be regarded as 
inherent to its general eguity jurisdiction and superintending 
power over lower courts in furtherance of justice. King v. 
Kaona, 3 H. 118 (1869). 

297. A new trial will not be granted in order that a 
case may be presented by new counsel with more exactitude, 
no exceptions having been taken covering the points on which 
the new trial is asked. Acheu v. Sung Kwong Wo Co., 5 H. 
333 (1885). 

298. An exception to the ruling of a trial court sustaining 
an objection to the admission of relevant and competent testi- 
mony, when not clearly harmless error, should be sustained 
and a new trial ordered. Paakiki v. Owaanui, 18 H. 723 
(1902). l 

299. The supreme court may reverse the decision of a 
trial court where there was not sufficient evidence to support 
it Smith v. Hamakua Mill Co., 14 H. 669, 679 (1903); 
Knudsen v. Palea, 10 H. 573 (1897); Hayselden v. Wahine- 
aea, 9 H. 51, 56 (1893); Bishop v. Kala, 7 H. 590 (1889). 

300. While the presumption is that error is prejudicial, 
yet if the contrary appears there should be no reversal. 
Ahana v. Ins. Co. of North America, 15 H. 636, 641 (1904). 

300a. Wrongful exclusion of evidence is far more likely 
to do harm than is wrongful admission. An appellate court 
ought not to be so ready to order a new trial upon conjecture 
that the jury may have based its verdict wholly or in part upon 
the irrelevant testimony as in cases in which a party was not 
allowed to make out his case. Kapiolani Estate v. Thurston, 
17 H. 312, 323 (1906). 

301. Under R. L. 1915, Secs. 2516 and 2254 the supreme 
court has the power to set aside an order of the lower court 
granting a new trial when the order is erroneous. Wall v. 
Focke, 21 H. 406 (1918). 

809. Where the complaint contains two counts, one seek- 
ing to recover for services upon a special contract, the other 
upon a quantum meruit, and it is apparent from the record, 
especially from the instructions, that the jury found, without 
evidence to support the verdict, upon the first count, the ver- 
dict will be set aside, although the jury might have found for 
plaintiff under the second count, especially, as in this case, 
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when unauthorized interest is included in the verdict. Ripley 
& Davis v. Kapiolani Estate, 22 H. 86 (1914). 


(e). RENDITION,. Form, AND ENTRY. OF JUDGMENT. 


303. The supreme court has no power, in overruling 
exceptions to enter a judgment in the case, nor does the desire 
of a party to appeal to the United States Supreme Court affect 
this power. Meheula v. Pioneer Mill Co., 17 H. 91 (1905); 
Pioneer Mill Co. v. Hart, 18 H. 674 (1905). Ser Cotton v. 
Hawaii, 211 U. 8. 162, 172 (1908) ; Hutchins v. Bierce, 211 
U. S. 429 (1908). 

304. Where a verdict for separate damages has been ren- 
dered against joint tort feasors, and a judgment entered: which 
is set aside-as void, the appellate court has no basis upon 
which to enter a judgment pursuant. to its usual powers. 
Baker v. Brown; 18. H. 22 (1906). 

305. The appellate court cannot amend a verdict to 
make it comply with its view of the law and the evidence, as 
that would amount to the appellate court finding the verdict. 
Ripley v. Kapiolani Estate, 22 H. 86, 90 (1914); Bartlett 
v. Hawn. Carr. Co., 18 H. 811 (1901). 


(f) MANDATE AND PROCEEDINGS ix Lower Court. 


306. The supreme court may remand a case for trial on 
certain questions only. George v. Holt, 9 H. 147; 148 
(1898) ; Duncan v. Wilder’s S. S. Co., 8 H. 411, 416 (1891); 
Gay v. Mendonca, 7 H. 998, 299 (1888). 

307. There is no statute or rule of court requiring a rem- 
ittitur or remanding order to be issued from the appellate 
court before the case can be placed on the calendar of the 
cireuit court. George v. Holt, 9 H. 147, 150 (1893). 

808. On appeal from a district magistrate on points of 
law in both civil and criminal cases the supreme court may 
remand a cause to the trial court for revision of the judgment 
in accordance with its decision. Territory v. Poloaiea, 13 H. 
335 (1901). Overrurinc King v. Tai Wa, 5 H. 598 
(1886); Prov. Gov. v. Aloiau, 9 H. 899 (1894). Ser King v. 
Hutchinson, 10 H. 245 (1896); Wilson v. Andrews, 11 H. 
16 (1897); Yee Yop v. Lee Tai Young, 11 H. 198 (1897); 
Yong Den v. Hitchcock, 11 H. 270 (1898); Vivas v. Aswan, 
11 H. 282 (1898); Lazarus v. Carter, 11 H. 541 (1898); 
Kalua v. Camarinos, 11 H. 557 (1898); Lea Bow v. Young 
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Yung, 11 H. 772 (1899); Union Feed Co. v. Thomas, 12 H. 
358 (1901). 

309. When the supreme court of the territory passes on 
a part only of the exceptions of a defendant considering those 
decisive in his favor, and its decision is reversed by the 
supreme court of the United States, defendant is entitled upon 
filing of the mandate of the supreme court of the United States 
to a hearing on any points raised by his bill of exceptions not 
covered by the opinion of the United States Supreme Court. 
Bierce v. Hutchins, 18 H. 874 (1907). Sex 205 U. S. 840 
(1907); 211 U. S. 429 (1908). 

310. Where a decree is reversed and the cause remanded 
with instructions to the trial judge “to receive the judgment 
in evidence and for such further proceedings as may be 
proper,” this instruction, in effect, is a direction to the trial 
judge to resume the hearing at the point where the judgment 
was offered in evidence and, not only to receive the judgment 
in evidence, but to proceed according as law and justice might 
require, the case being reopened -for the respondents as well 
as for the complainant. Carey v. Hawaiian Mills Co., 21 H. 
506, 510 (1918). 

311. In a case where the defendant took a general appeal 
to the circuit. court from a judgment rendered against him 
after a trial in a district court, and. thereupon a judgment 
upon the pleadings was rendered. against him in the eireuit 
court which judgment is reversed by the. supreme court upon 
a writ of error, judgment may not be entered in the supreme 
court in favor of the plaintiff in error on the evidence taken 
in the district court upon the ground of failure of proof. The 
case should be tried de novo in the circuit court. Associated 
Repair Works v. Rogers, 22 H. 91, (1917); Bell v.. Palea, 
13 H. 278, 981 (1901). 


‘APPEARANCE. 
I. GENERAL APPEARANCE. 


1. Mere presence in court does not constitute appearance 
asa party. Estate of Brash, 15 H. 879, 875 (1904); Smith 
v. Hamakua Mill Co., 18 H. 245, 248 (4901); George v. 
Holt, 9 H. 47, 49 (1893). i 

2. An appearance for the purpose of having an order for 
an execution vacated is a general appearance and is a waiver 
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of a defect in a summons. Payne v. Furtado, 22 H. 798, 727 
(1915). | : 

8. A general appearance in a case is a waiver of any 
defect in a published notice to appear. H. C. & S. Co. v. 
Wailuku S. Co., 14 H. 50 (1902). 

4, A demurrer is a general appearance and waives service. 
Mills v. Walker, 18 H. 948 (1907). 

5. A general appearance by a garnishee is a waiver of 
defective service. Ferreira v. Kamo, 18 H. 593 (1908). 

6. An appearance of a corporation entered by the clerk 
of its manager will not be presumed to be unauthorized. 
Young Hin v. Hackfeld, 16 H. 427, 481 (1905). 

7. An appearance after decree to move to open the default 
and set aside the decree on the grounds of excusable inadver- 
tence and want of jurisdiction and for leave to answer and pre- 
sent a defense is a general appearance, rendering unncessary 
further service or notice in order to obtain jurisdiction over 
the libelee. Zeave v. Zeave, 17 H. 463 (1906). 

8. Where a defendant appears to present certain motions, 
such appearance is not special, and defects and irregularities 
in service of process are thereby waived. Maile v. Tax Asses- 
sor, 18 H. 307, 310 (1907). 

9. General appearances made for the defendants by attor- 
neys engaged by their attorney-in-fact authorized to “do and 
transact all and every kind of business of what nature and kind 
soever,” upon whom, in the absence of the defendants from 
the territory, service had been made, is a waiver of any objec- 
tion to the service. In the absence of evidence that the defend- 
ants did not ratify or acquiesce in the engagement of their 
attorneys the proceedings will not be vacated on the ground 
of their unauthorized appearances. Oliveira v. Silva, 18 H. 
602 (1908). 

10. A general appearance waives the right to question the 
validity of an order by a circuit judge made when outside of 
his circuit. (Hartwell, J.) Pioneer Mill Co. v. Hart, 18 H. 
674 (1905). 

I. SPECIAL APPEARANCE. 


11. An appearance to file a plea to the jurisdiction on 
the ground of defective service of process is not such an appear- 
ance as would act as a waiver of the necessity of legal service. 
Ah Leong v. Kee You, 8 H. 416, 419 (1892). 

12. <A defendant who is not “duly served with process may 
appear specially and move to quash, and if the motion is 
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denied, his continuance in the case until final judgment will 
not operate as a waiver of his rights under the motion to 
quash. Gear v. Henry, 21 H. 54 (1912). 


APPRENTICES. 
SEE arso Master and Servant. 


A master may correct his apprentice with due modera- 
tion, as a father may correct his child. King v. Greenwell, 
1 H. 85 [146] (1856). 


ARBITRATION AND AWARD. 


I. SUBMISSION. 


1. An award made under a verbal submission is equally 
binding as if made under a written submission signed and 
sealed by the parties. Lathrop v. Paki, 1 H. 78 [133] 
(1852). 

2. <A submission to arbitration which is not in accordance 
with that prescribed by statute is nevertheless valid. Merrill 
v. Lenahan, 4 H. 670 (1883). 

3. A clause in a statutory agreement of arbitration allow- 
ing an appeal, the appellate court to fix the costs of appeal, 
does not take the case out of the statute. Thomas v. Lunalilo 
Estate, 5 H. 39 (1884). 

4. A general agreement to arbitrate which does not make 
submission to arbitration a condition precedent to the right 
to sue does not prevent suit without first submitting to arbitra- 
tion. Hind v. Low, 14 H. 488 (1909). 

5. A reference to arbitrators of the issues involved in a 
pending action at law does not of itself operate as a discon- 
tinuance of the cause and the judgment entered in pursuance 
of the stipulation and order of reference is valid. Bruner v. 
Brewer, 20 H. 627 (1911). 


I. ARBITRATORS AND PROCEEDINGS. 


6. Parties to an arbitration must present their proofs to 
the arbitrators; neglect of this by a party is deemed to be a 
waiver of his right so to do. Wood v. Hingley, 5 H. 157 
(1884). 

7. A charge that an arbitrator is disqualified, based solely 
upon a hearsay affidavit presented nearly two years after the 
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filing of the award, cannot be sustained. Bruner v. Brewer, 
20 H. 627 (1911). 

8. In an action at law pending in one of the circuit 
courts of this territory the court, without the aid of statute, 
has jurisdiction with the consent of the parties to refer the 
issues to arbitrators named by the parties, the stipulation fur- 
ther providing for the entry of the award as the judgment of 
the court. Bruner v. Brewer, 20 H. 627 (1911). . 


il. AWARD AND ITS EFFECT, 


9. Assumpsit will lie to recover a sum of money fixed as 
due by an award of arbitrators. Merrill v. Lenahan, 4 H. 670 
(1883), 7 

10. An award made in good faith and in accordance with 
the terms of the submission, is: conclusive on the parties. 
Thomas v. Lunalilo Estate, 5 H. 39 (1883). 

11. After an arbitration the court cannot reconsider the 
evidence upon questions properly submitted to the arbitrators. 
Notley v. Davies, 5 H. 48 (1883). 


19. The presumption in favor of an award will be that the ' 


arbitrators performed their duties rightly. Notley v. Davies, 
5 H. 43, 46 (1883). 

18. If the court is satisfied that an award is within the 
terms of a submission it will not be set aside. Notley v. 
Davies, 5 H. 48, 46 (1883). 

14. An award cannot be set aside on the ground that an 
item has been omitted unless it. be shown that the matter was 
brought to the notice of the arbitrators, and they refused or 
neglected to pass upon it. Wood v. Hingley, 5 H. 157 (1884). 


15. On an appeal from the decision of a circuit court ` 


causing an award by an arbitrator to be entered as a judgment, 
the correctness of the arbitrator’s findings of fact and rulings 
of law cannot be inquired into, the only issue being whether 


the award was made in accordance with the terms of the sub- _ 


mission or was made by collusion or fraud. Richards v. On- 
tai, 20 H. 198 (1910). 
16. A clause in the submission of a : gestion to an arbi- 


trator allowing an appeal from his rulings as to matters of. 


law cannot of itself give jurisdiction to an appellate court 
where none is conferred by law. Richards v. Ontai, 20 H. 
198 (1910). 

17.. Awards of arbitrators are generally regarded by courts 
with favor and are not to be lightly set aside. Bruner v. 
Brewer, 20 H. 627 (1911). 
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8. In the absence, at least, of a transcript of the evi- 
dence, an award of arbitrators will not be set aside on the 
ground that certain interest claimed was not allowed or on the 
ground that the arbitrators accepted as true evidence claimed, 
after the filing of the award, to be false. Bruner v. Brewer, 
20 H. 627 (1911). 

19. A judgment entered upon an award without the sub- 
mission having been first lawfully entered as a rule of court 
is invalid. Hilo Railroad Co. v. Rickard, 21 H. 375 (1912). 

20. Under chapter 164, R. L. 1915, relating to arbitra- 
tion, to give the court jurisdiction over the subject matter and 
the parties it is necessary that the written submission be 
entered as a rule of court; and until the submission is so 
entered either party may revoke the agreement; regardless of 
whether the award has been already placed on file. Hilo Rail- 
road Co. v. Rickard, 21 H. 875 .(1919). 

91. In a proceeding under chapter 164, R. L. 1915, a 
submission to arbitration may not, after revocation of the agree- 
ment by one of the parties, be entered as a rule of court as of 
the date of the. acknowledgment of the submission before the 
judge. Hilo Railroad Co. v. Rickard, 21 H. 875 (1912). 


ARCHITECTS. | 


Where an architect’s certificate is by the terms of a building 
contract a condition precedent to the payment of the con- 
tractor, the latter may sue for payment without it where it is 
fraudulently withheld. High v. Dunn, 11 H. 387 (1897). 


| ARREST. 
Arrest of deserting seamen. See Seamen V. 
> L. IN CIVIL. ACTIONS. 


1. An action for trespass for the arrest of plaintiff under 
a law permitting such arrest upon a showing that a party was 
departing from the jurisdiction without paying a just debt, 
was held not to lie, as the party arrested had his statutory 
remedy on the: bond required in such cases, and his action 
for malicious arrest without probable cause. OR v. 
Ackerman, T H. 569 (1889). 

2. The statutes of Hawaii relating to the arrest of debt- 
ors (repealed, Org. Act § 7) were held not to authorize the 
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detention of the debtor in jail after judgment. Jn re Rutt- 
mann, 11 H. 793 (1895); Yuen Chock v. Chung Hoy, 8 H. 
161 (1890). Sur King v. Huntley, 2 H. 457 (1861). 


I. IN CRIMINAL ACTIONS. 


8. One who makes an arrest in a manner not authorized 
by law will be liable in damages for so doing. Hubertson v. 
Cole, 1 H. 44 [72] (1851). 

4. The authority to issue a warrant of arrest on a glee 
of fraud, implies the power to discharge from custody when 
the fraud is disproved. Kan Wing Chew v. Wong Lung, 8 H. 
187 (1890). 

5. A warrant of arrest need only state the fact of the 
offense in general terms, without setting forth the particular 
facts which constitute the offense. In re Sheldon, 9 H. 32, 39 
(1893) ; In re Walker, 9 H. 171, 175 (1893). 

6. Where a warrant has been issued by the proper officer, 
it is competent to show aliunde that he had the requisite 
authority. In re Sheldon, 9 H. 32, 89 (1898). 

7. Less formality is required in a warrant of arrest than 
in a warrant of commitment. In re Sheldon, 9 H. 82, 39 
(1898). 

8. An offense may be described in a warrant of arrest 
by reference to an affidavit on the same page. In re Walker, 
9 H. 171, 175 (1893). 

9. An arrest may be made without warrant by an officer 
when defendant is found under such circumstances as would 
justify the suspicion that he has committed or is about to com- 
mit a crime. Prov. Govt. v. Caecires, 9 H. 522 (1894). 

10. The law does not make it imperative that an officer 
declare his identity before he puts his hand upon a supposed 
offender. Prov. Govt. v. Caecires, 9 H. 522, 528 (1894). 

11. A warrant of arrest is sufficient where the names of 
the parties to be arrested are given in the complaint which 
was a part of and preceded the warrant, and the warrant 
referred to such complaint to identify the parties. Republic 

-v. Oishi, 9 H. 641, 646 (1895). 

19. A mere bystander who resists an officer while attempt- 
ing to execute a warrant of arrest may be guilty of assault 
with intent to hinder an officer in the discharge of his duties, 


and is liable to arrest without warrant. Republic v. Oishi, 
9 H. 641, 648 (1895). 


ARREST. TT 


13. An arrest without warrant is legal when officers see 
the offense committed. Territory v. Sing Kee, 14 H. 586 
1903 
i i Under section 8796, R. L. 1915, the right of the 
police to arrest without a warrant is not limited to felonies, and 
under section 3731, R. L. 1915, the officer may, if he has 
reasonable cause to believe that an offense has been or is being 
committed, enter a house to arrest an offender. Territory v. 
Hoo Koon, 22 H. 597 (1915). 


ARSON. 
Sez Criminal Law, 86, 59. 


ASSAULT AND BATTERY. 


I. CIVIL LIABILITY. 


1. In an action for damages for assault and battery the 
provocation given, while it affords no justification for the 
assault, should be fairly weighed in mitigation of damages. 
Coffin v. Spencer, 2 H. 23, 26 (1857) ; Irwin v. Porter, 1 H. 
98 [159] (1853). 

9. The rule in assessing damages for assault and battery 
is just compensation, based upon the degree of injury and 
suffering endured, expenses incurred, loss of time; if malice 
is proven punitive damages may be awarded. Coffin v. Spen- 
cer, 2 H. 23, 25 (1857). 

3. The master of a ship who instigates and encourages 
an officer to commit an unjustifiable assault upon a seaman 
in his presence is responsible in damages for the assault. 
Burrmeister v. Seyer, 2 H. 255 (1860). 

4. Words spoken are by no means a justification for an 
assault and battery although they may be considered by the 


jury as a mitigating circumstance in the assessment of dam- . 


ages. Martin v. Boyd, 8 H. 88 (1868). 

5. In an action for assault and battery for resisting an 
effort to prevent the removal of a dam, it is error to exclude 
evidence that the dam is a nuisance, and then to instruct 
the jury that the defendant had shown no right to justify his 
attempt to cut down any part of the dam, and that the plaintiff 
was justified in resisting such breaking or cutting down by the 
use of necessary force. Chee Kit v. Lee Lung, 15 H. 69 
(1903). l l 


! 
i 
i 
| 
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Il. CRIMINAL RESPONSIBILITY.. 


6. A person cannot be justified in using a deadly weapon 
against another except in extreme cases. King v. Howard, 
1 H. 40 [66] (1851). 

The owner of a house may use such meays to eject an 
intruder as are reasonable and necessary, first requesting him 
to depart and affording him a reasonable time to do so. King 
v. Howard, 1 H. 40 [66] (1851). 

8. <A verdict of assault with a weapon dangerous to life 
would not answer the description. of an assault with a weapon 
obviously and imminently dangerous to life. In re Titcomb, 
9 H. 131 (1893). 

9. An assault with a sheathed sword cane is an assault 
with a weapon obviously and imminently dangerous to life. 
Territory v. Maga, 19 H. 157 (1908). 

10. In an indictment for indecent assault under R. L. 
1915, Sec. 3897, it is not necessary to allege that the assault 
was committed < “without committing or intending to commit the 
crime of rape.” Territory v. Tan Yick, 22 H. 773, 780 
(1915). 


ASSIGNMENTS. 


1. Courts of equity will support assignments not only 
of choses in action, and contingent interests and expectancies, 
but also of things which may have no actual or potential 
existence, but rest in mere possibility. Lathrop. v. Wood, 
1 H. 71, 75 [121, 128] (1852). 

2. An heir may legally assign his: possibility of inherit- 
ance. Estate of Bishop, 5 H. 288, 290 (1885). 

3 Contracts for planting sugar cane by one party and 
grinding it by another are not within the class of contracts 
which cannot be assigned because depending on’ personal. qual- 
ities of the original contractors, and may be assigned by either 
party. -Thompson v. Halawa Sugar Co., 6 H. 464, 479 
(1884). 

‘4, No action of which the gist consists of injury to the 
feelings, or in which injury or insult is an aggravation can 
be assigned, voluntarily or by operation of law. Austin. v. 
Michiels, 6 H. 595 (shee) Sar Kerr v. Hyman Bros., 6 H. 
300, 308 (1882). 

5. The assignee of a claim to an interest in an estate 
may contest the probate of a will or seek its rev ocation. In re 
Kealiiahonui, 9 H. 1, 7 (1898). 
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6. A. partial assignment of an eguitable life interest in 
the income of land, made without the assent of, but with 
notice to the trustee, is good in equity. McCandless v. Castle, 
19 H. 515 (1909). | 

7. An equitable life interest in the income of land, the 
legal title of which is held by a trustee subject to division upon 
an event still in the future, is alienable and its assignment 
will be enforced in equity. McCandless v v. Castle, 19 H. 515 
(1909). 


ASSIGNMENTS FOR BENEFIT OF 
CREDITORS. 


SEE arso Bankruptcy. 


Effect of payment on account by assignee. SEE Limita- 


tion of Actions ITI. 


1. A creditor is entitled to a dividend under an assign- 
ment for the benefit of creditors although his claim accrued 
while the debtor was in fact insolvent, but did not mature 
until after (the assignment), and the insolvency was unknown 
to the creditor. Spalding v. Cartwright, 3 H. 75 (1868). 

2. In the absence of statutory restriction, a debtor in 
failing circumstances may prefer one creditor or set of credit- 
ors by assigning his property for their benefit in exclusion of 
his other creditors, provided that he devote the whole of the 
property assigned to the payment of his just debts; that the 
assignment be absolute and unconditional; that it contain no 
reservation or condition for his benefit, and does not extort an 
absolute discharge as a consideration for a dividend. Spalding 
v. Cartwright, 3 H. 75, 78 (1868). 

3. <A general assignment by a debtor of all his estate and 
effects will pass the interest of the debtor as a devisee of 
property even though it may have been devised in trust to 
be conveyed to the bankrupt for his own proper use and without 
ag liable for his debts. Harris v. Judd, 3 H. 421, 447 

1873). 

4. An assignment for the benefit of creditors not parties 
to the deed is valid without the assent of the creditors, and the 
legal estate will pass to the assignee without such assent so 
as to prevent a judgment creditor from obtaining a lien by 
execution; such assignment can only be attacked in. bank- 
eee proceedings. Lam Yip v. Chn omg, 5 H. 589 

1886). 


80 AssIGNMENTS FoR BENEFIT OF CREDITORS. 


5. To set aside a deed as being in fraud of creditors the 
purchaser must have had positive notice of the insolvency or 
bankruptcy of the vendor, which does not mean a suspicion 
arising from a conviction that his business is not prosperous, 
but a notice, a certainty or a reasonable certainty that he is 
bankrupt, so that his acts tend to defraud his creditors or some 
of them. Adams v. Bishop & Co., 6 H. 116, 121 (1874). 

6. The provisions of the bankruptcy statutes, and the 
theory of the laws of other countries as to voluntar~ assign- 
ments, were held not to apply to such assignments in Hawaii. 
Adams v. Bishop & Co., 6 H. 116 (1874). 

7. All of the creditors named in a deed of assignment for 
benefit of creditors are necessary parties in an action against 
the assignees to compel an accounting. Waterhouse v. Hitch- 
cock, 6 H. 181 (1874). 

8. In the absence of statute, a trustee under a deed of 
assignment for the benefit of creditors cannot set up any de- 
fense which the debtor could not have set up. Bishop & Co. 
v. Pacific Navigation Co., 7 H. 276 (1888). 

9. A trust deed made by the King of Hawaii for the 
benefit of creditors, covered a claim for money alleged to 
have been paid to the King as a bribe, and an agreement by 
the claimant to forbear presenting his claim to the legislature 
was a sufficient consideration for the deed. Loo Ngawk v. 
Cartwright, 7 H. 401 (1888). 


ASSOCIATIONS. 


See Huis; Beneficial Associations. 


ASSUMPSIT, ACTION OF 


SEE Contracts; Money Received; Money Paid; Quantum 
Meruit. j 
I. NATURE AND SCOPE OF REMEDY. 


1. Where an express promise is nothing more than the 
law would imply under the circumstances it is optional whether 
to declare on the imnlied promise or to set out the contract 
specially. Holmes v. Mello, 15 H. 72, 75 (1908). 

2. A breach of the promise declared on is of the essence 
of the action of assumpsit. Scott v. Kona Development Co., 
91 H. 408 (1913). 


AssumpsiT, ACTION OF. 81 


I. GROUNDS OF ACTION AND DEFENSES THERETO. 


3. Assumpsit, not case, lies for money had and received. 
McKeague v. Helen, 8 H. 328 (1872). 

4, One who delivers money to another for payment to a 
third person may recover it in an action in contract if the 
person to whom the money was delivered fails to pay it to 
the person for whom it was destined. Ahiu v. Lambert, 
3 H. 481 (1873). 

5. A promise to pay for board and lodging will not be 
implied where for thirteen years a man lived at the house of 
a distant relative, did odd jobs about the premises, and was a 


‘member of the family, no question of payment for his sup-- 


port ever being raised by either party. Luka v. Fyfe, 4 H. 
569 (1883); Holstein v. Benedict, 22 H. 441, 444 (1915). 

6. Assumpsit will lie to recover the amount due on an 
award. Merrill v. Lenehan, 4 H. 670 (1883). 

7. The defense of failure of consideration need not be 
specially pleaded in assumpsit. Colburn v. Spitz, 11 H. 104 
(1897). 

8. Where money is taken tortiously from a person he 
may waive the tort and sue in assumpsit. Yong Den v. Hitch- 
cock, 11 H. 270 (1898). 

9. An action in quantum meruit can only be sustained 
where there is no stipulated sum proved in the contract of hir- 
ing. Zerbe v. Republic, 11 H. 566 (1898). 

10. Where one who has assumed payment of a mortgage 
asks the mortgagee how much is due and pays a greater amount 
than is secured by the mortgage, he may recover the excess in 
assumpsit. Yock Kee v. Hilo Mercantile Co., 18 H. 426 
(1901). 

11. An action for money had and received will lie to 
recover money obtained by the defendant from the plaintiff 
by deceit. The law implies a promise by the defendant to 
aoe it to the plaintiff. Goo Yee v. Rosenberg, 21 H. 513 
1913). 

. 19. One who has induced another to purchase opium by 
the fraudulent representation that the opium was lawfully im- 
ported and is a lawful subject of commerce and has by means 
of the representations obtained money from the purchaser, can- 
not set up in defense to a suit for the money so obtained by 
fraud that he acted as agent for the United States and has paid 
over the money to his principal. Goo Yee v. Rosenberg, 21 
H. 513 (1918). 
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13. Where in an action of assumpsit for money had and 
received the answer is a general denial unaccompanied by 
notice of defendant’s intention to rely upon the defense of pay- 
ment, and on the trial the defendant testifies that he received 
the money sued for, the admission in evidence of hearsay testi- 
mony tending to prove that defendant had not paid back such 
money. is non-prejudicial error of which defendant will not be 
heard to complain. Kapela v. Gilliland, 22 H. 655 (1915). 


lll. BY AND AGAINST WHOM MAINTAINABLE. 


14. The mere statement of the king to one acting as his 
agent, that if the government did not pay, he would, did not 
create any liability as between the king and one who furnished 
goods for a state funeral. Green v. Cartwright, 7 H. 721, 797 
(1889). oe 7 

. 15. An owner is not personally liable in assumpsit upon 
an implied promise to a subcontractor or materialman for 
materials furnished to the contractor. Allen & Robinson v. 
Reist, 16 H. 98 (1904). 

16. Indebitatus assumpsit, as for goods sold and delivered 
or work done, may be maintained, notwithstanding proof of 
an express contract, when the plaintiff has performed. his part 
and the defendants have merely to pay the agreed price .or 
when the contract has been partly performed by the plaintiff 
and then terminated through the fault of the defendants or by 
mutual consent, in which case the express contract may be 
introduced in evidence to show the amount due. Testa v. 
Kahahawai, 18 H. 209 (1907). 

17. It is sufficient in general assumpsit for goods sold and 
delivered to allege the. facts from which a promise may be 
implied, without alleging the promise itself. Wo Sing. d Co. 
v. Kwong Chong Wai Co., 16 H. 17 (1904). 

18. The statute allowing attorney’s fees in actions of 
assumpsit applies in cases’where an attorney at law is a party 
and conducts his own case. Middleditch v. eae 16 
H. 803 (1905). 

19. Assumpsit may be maintained even though a writ of 
attachment prayed for and issued has not been served. Kawa- 
bata v. Okahara, 20 H. 261 (1910). 

20. In assumpsit for money had and received from sales 
of plaintiff's cattle the burden is upon the plaintiff to prove 
the essential facts by evidence sufficiently clear and satisfac- 
tory to enable the jury intelligently to make the necessary 
findings. Lyons v. Maciel, 20 H. 878, 384 (1911). 
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21. When the breach of a promise to pay a certain sum 
of money is alleged, and the proof is of a promise to execute 
notes and deposit. them with a trustee as security for an un- 
ascertained indebtedness of plaintiff, the trustee to hold the 
notes until the amount of the debt was ascertained and then 
to deliver only such of the notes as were not consumed in the 
payment of the debt; and it is further proved that the notes 
were executed and deposited with the trustee but the amount 
of plaintifi’s indebtedness has not been ascertained, there is 
total failure of proof, and a non-suit is proper. - Scott v. Kona 
Development. Co., 21 H. 408 (1913). 

22, A declaration for the recovery of damages i the 
non-performance of a parol contract to. give plaintiff employ- 
ment for a stated time at a specified compensation states a 
cause of action in assumpsit. Braham v. Honolulu Amusement 
Co., 21 H. 588 (1918). 

98. In assumpsit an answer admitting that the amount 
sued for is due to seven persons named renders untenable at 
the trial a claim that the debt is due to the seven persons and 
certain others as partners. Kaeo v. Ozaki, 21 H. 633 (1919). 


IV. PROCEEDINGS IN. 


24. In assumpsit, the circuit court, on an appeal from the 
district court is authorized to allow attorney’s commissions only 
on the amount awarded in the circuit court. Sun v. Makainat, 
14 H. 495 (1902). 


ATTACHMENT. 


Attachment of debts. SEE Garnishment. 
i 1. IN GENERAL. 


1. Under a writ of attachment no authority is granted 
to the marshal to enjoin parties not to pay money to the defend- 
ant, and no person is bound to obey such injunction. Wiley 
v. Nicholson, 1 H. 99 [44] (1848). 

9. An execution must be postponed to the lien of a prior 
attachment. Holmes v. Soper, 6 H. 564 (1885). 

3. Probable cause as a defense in an action for wrongful 
attachment is for the court, not for the jury, to pass upon if 
the evidence is undisputed. Peacock v. Rothwell, 18 H. 464 
(1907). 
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I. AFFIDAVIT IN ATTACHMENT. 


4. The validity of an attachment, and whether the facts 
set forth in the affidavit for attachment were sufficient to war- 
rant its issuance are not in issue in the action in aid of which 
` the attachment was sought. Kerr v. Hyman Brothers, 6 H. 
300 (1881). 

5. In actions on unliquidated demands under R. L. 1915, 
Sec. 2846, it is unnecessary to aver that defendant is intending 
to dispose of his property with intent to defraud his creditors. 
Peacock v. Rothwell, 18 H. 464, 469 (1907). 

6. The affidavit required by Act 84, Laws of 1905 (Sec. 
2782, R. L. 1915), filed for the purpose of obtaining a writ 
of attachment, is not a compliance with Act 52, Laws of 1905, 
(Sec. 2339, R. L. 1915), because the affidavit filed does not 
show “that all the goods have been delivered.” Redhouse v. 

Graham, 20 H. 717 (1911). 
l 7. The statute on attachment (Sec. 2782, R. L. 1915) 
requires that the affidavit in support of the application for the 
writ show on its face that the indebtedness specified is “over 
and above all just credits and offsets.” Davis v. Mills, 21 H. 
167 (1912). i E 
Ili, ATTACHMENT BONDS. 


8. An action on an attachment bond was held not sus- 
tained when defendants in attachment had closed their store 
prior to the attachment, and had given authoritv to a third 
party to settle up the business. Waldo v. Pelly, 1 H. 33 [58] 
(1848). 

9. An action will not lie on an attachment bond condi- 
tioned for the payment of damages “in case the attachment 
shall be dissolved, by competent authority, before final judg- 
ment,” where the defendant in the attachment suit paid the 
debt before final judgment. Brown v. Hawaiian Supply Co., 
14 H. 463 (1909). 


ATTORNEY AND CLIENT. 


Attorney’s fees as costs. SEE Costs 10, 18, 19, 20, 24, 
32, 41. 

Liability of husband for wife’s attorney’s fees. See Hus- 
band and Wife 9, 10, 11. 

Misconduct of attorney as ground for new trial. SEE New 
Trial II, (b). 
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Legality of employment on contingent fee. SEE Champerty 
and Maintenance 2. i 
County attorney representing claimant against territory. 


Ser Officers III. 


SEE aLso Appearance. 


I. THE OFFICE OF ATTORNEY. 
(a) ADMISSION To Practice. 


1. Any person receiving a license to practice as an attor- 
ney or counsellor takes it with the express condition that. he 
is admitted to practice during good behavior. In re Campbell, 
2 H. 97, 89 (1857). 

2. Under a law of the Hawaiian monarchy none but 
“Hawaiian subjects” could be admitted to practice law in 
courts of record. In re Ashford, 4 H. 614 (1883). 

2a. An attorney at law is not required to take the oath 
prescribed by Section 19 of the Organic Act for members of the 
legislature and officers of the Territory. In re Davis, 15 H. 
377, 888 (1904). ` 


(b) PRrviLEGES, DISABILITIES AND LIABILITIES. 


3. Loose and epistolary pleading will justify the court 
in charging the practitioner personally with costs. Palake v. 
Paakaula, 6 H. 269 (1880). 

4. The privilege of a confidential communication between 
attorney and client is waived when the client calls the attorney 
as a witness and questions him concerning the communication. 
Takamori v. Kanai, 11 H. 1 (1897). 

5. Where costs in disbarment proceedings are taxed 
against accused attorneys they are liable for witness fees, 
costs of court and travelling expenses of officers who served 
process. In re Wakefield & Wise, 11 H. 188 (1897). 

6. An action for money had and received may be main- 
tained by thé mortgagor’s assignee against the mortgagee’s 
attorney on foreclosure, to recover an excess of fee retained by 
or paid to the latter out of, and with knowledge on his part 
that it came out of, the proceeds of the sale. Brown v. Judd, 
17 H. 601 (1906). 

T. Attorneys are liable for court costs, including cost of 
commission to take deposition of a witness. Cardozo v. Socie- 
dade, 19 H. 819 (1909). 

8. Personalities, charges which impugn the integrity of 
a judge trying a case, couched in language tantamount to a 
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charge of corruption on the part of the judge, cannot be toler- 
ated in briefs filed by counsel. Borba v. Kaina, 22 H. 721 
(1915). i 

9. The attorney for the losing party.is not personally 
liable to the successful party for the amount of the costs which 
have been paid into court by that party. Rule 10 of the 
supreme court, which provides that- attorneys shall be liable 
for costs incurred by their respective clients, was made for 
the protection of the court and gives rise to no obligation inf 
favor of a party litigant as against the attorney for the oppo- 
site party. Holstein v. Benedict, 22 H. 749 (1915) ; Kana 
hele v. Wakefield, 11 H. 258 (1898). 


(e) Suspension AND DISBARMENT. 


10. An attorney at law cannot waive his client’s constitu- 
tional right to meet the witnesses against him but his agree 
ment so to do is not of itself ground for disbarment. In re 
Jones, 3 H. 240 (1870). 

‘11. An attorney at law should be disbarred for neglect in 
performing his professional engagements, where he accepts 
money as fees and costs and renders no services. Jn re Mahoe, 
3 H. fae (1871). : 

` The testimony of persons who confessed to a fraudu- 
lent EE was held insufficient to convict an attorney of 
participation in the fraud.. In re Nahaku, 4 H. 56 (1878).} 
18. It is conduct meriting disbarment for an attorney to 
‘solicit employment of a prisoner in jail, who did not need a 
lawyer, and then by procuring him to “ship” as a contract 
laborer to extort unearned fees from him. In re Kelukoa d 
Barenaba, 5 H. 279 (1885). 

14. An attorney should be punished for obtaining a fee 
for services and neglecting for more than a year to “render 
the service. In re Keliipio, 6 H. 111 (1873). _ 

` 15. An attorney should be punished for failing to appear 
in a case after accepting a retainer. In re Keawehunahala,} 
-6 H. 112 (1873). 

16. An attorney is entitled to have the proofs sustaining 
his alleged misconduct presented, and be afforded an oppor 
tunity of meeting them where such misconduct is not anj 
issue in a case passed upon by the court, and did not occur 
in the presence of the court. In re. Achi, 8 H. 216 (1891). 

17. Where an attorney was charged with fraudulently 
procuring the proof of execution of a forged deed, the’ testi- 
mony of participes criminis was considered insufficient to jus 
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tify his disbarment, but as the circumstances were such as to 
have required him to make investigations as to the authenticity 


of the deed, he was suspended for two years. In re Paakiki,’ 


8 H. 518 (1892). 

18. An attorney took a promissory note from a client 
to himself in order to procure a loan for his client. Not being 
able to negotiate a loan, the attorney took a second note, secured 
by mortgage, agreeing to destroy the first. He negotiated 
both notes, and pocketed the proceeds of one; held that he was 
guilty of such misconduct as warranted disbarment, in spite 
of later restitution. In re Achi, 10 H. 7 (1895). - 

19. It is censurable conduct for attorneys for a client 
in one matter to bring an action closely connected with it 
against him having as its object actual and prospective gains 
to themselves. In re Wakefield d Wise, 11 H. 186 (1897). 


20. It is gross misconduct—meriting disbarment—for an 


attorney to attempt, by appeals to friendship and by threats 
and otherwise, to induce an opposing attorney to betray his, 
the latter’s client, an aged and weak-minded man, by advising 
him to consent to an unfair proposal of compromise and the 
taking of extortionate fees. In re Humphreys, 15 H. 155 
(1903). l 

21. It is gross misconduct, meriting disbarment, for an 
attorney to impede and delay a settlement satisfactory toa 
client solely for the purpose of securing an extortionate fee. 
In re Davis, 15 H. 220 (1908). 

22. An attorney should not be punished quasi-criminally, 
in a proceeding for disbarment for charging his client a fee 
which the court deems excessive, when it appears that the client 
is satisfied, that the attorney acted honestly and in good faith, 
and that he did not use threats or other improper methods to 
induce the payment of the fee. In re Magoon, 15 H. 244 
(1903). 

98. In a disbarment case, it is not a defense that at the 
time of the alleged misconduct the attorney was a district 
magistrate. In re Davis, 15 H. 877 (1904). 

24. The supreme court may in a proper case disbar an 
attorney whose license was originally granted by the supreme 
court of the Republic of Hawaii, and who since the Organic 
Act took effect has not received a new license from this court 
or taken the oath prescribed by Section 19 of the Organic Act. 
In re Davis, 15 H. 877, 889 (1904). 

25. Ratification, if any, by a client.or other party most 
interested, of misconduet of an attorney, does not bind the 
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court or affect its duty in a proceeding for disbarment. In 
re Davis, 15 H. 877, 382 (1904). 

26. In a disbarment case no complaint by the party sup- | 
posed to be aggrieved is necessary. An information may in 
such case be filed by the attorney general. In re Davis, 15 H. 
877, 882 (1904); In re Achi, 8 H. 216 (1891). 

27. It is professional misconduct for the attorney of a 
judgment ereditor to accept a retainer from one of three } 
judgment debtors to delay proceedings against him to collect 
the judgment and bring ereditor's bills against the other two. 
In re Magoon, 16 H. 761 (1905). 

98. An attorney is disbarred for materially altering an 
executed document without the authority of its signers and 
adding to it a false certificate of acknowledgment. In re Mills, | 
17 H. 564 (1906). 

29. In a preliminary investigation to determine whether | 
charges made against a practicing attorney should be prose- 
cuted, ex parte affidavits are admissible, and an official report 
requested to determine the propriety of prosecuting such 
charges should not be stricken from the files for the reason that | 
it was made upon evidence and er parte statements made in 
the absence of the accused attorney who did not have the oppor- 
tunity to confront and cross-examine the witnesses. In re 
McCarn, 22 H. 111 (1914). 


I. RETAINER AND AUTHORITY. 


30. Upon demand from the other party an attorney must 
show his authority to bring a suit. Gregory v. Hanna, 1 H. 
70 [118] (1852); Spencer v. Bailey, 1 H. 118, 119 [205, 
208] (1854); Smyth v. Hegarty, 1 H. 206 [366] (1856); 

Minister of Interior v. Prendergast, 1 H. 978 [500] (1856). 

31. Although an attorney has no general power to con- 
fess judgment for his client, such a confession will be good 
if ratified by the client afterwards. Morris v. Petero, 4 H. 
23, 25 (1877). 

32. Notice to an attorney in a cause in which the attorney 
represents the client is notice to the client. Tisdale v. Bark 
H. W. Almy, 4 H. 503 (1882). 

33. An announcement at the auction by an attorney in 
general charge of a foreclosure sale that immediate possession | 
will be given to the purchaser of the mortgaged premises binds 
the mortgagee. Cummings v. Pioneer B. d L. Assn., 18 H. 
349 (1907). 
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34. When a litigant retains a firm of lawyers in a case 
each member of the firm becomes the attorney or counsel for 
the litigant and the appearance in court of one member of 
the firm is the appearance of the firm. Magoon v. Lord-Young 
Eng. Co., 22 H. 245 (1914). | 


Ill, DUTIES AND LIABILITIES TO CLIENT. 


35. An attorney is not permitted to serve a new client 
against a former client in the same matter in which he repre- 
sented his former client. In re Humphreys, 15 H. 155 
(1903). 

86. An attorney is not discharged from an agreement to 
defend his client’s case by the client’s refusal to accept the 
attorney’s advice to compromise. Van Gieson v. Magoon, 20 
H. 146 (1910). 

37. Rights lost by the negligence of an attorney cannot 
be restored by the court, the remedy is by action against the 
attorney. Sereno v. Kaleo, 9 H. 86 (1893). 

38. The withdrawal of a counsel, during the progress of 
a cause, by mutual accord, does not justify the client in refus- 
ing to pay the retainer. Montgomery v. Montgomery, 2 H. 
677 (1863). 
j IV. COMPENSATION. 

39. An attorney who is a trustee under a will is entitled 
to reasonable fees as an attorney, even though his commissions 
as trustee are disallowed for maladministration. Estate of 
Rodriguez, 18 H. 202 (1900). 

40. A court of equity should not allow defendant an 
attorney’s fee on dissolution of a temporary injunction without 
proof of the payment of such fee by defendant. Kaikaina- 
haole v. Allen, 14 H. 527, 529 (1909). 

41. A guardian who is an attorney at law may be allowed 
extra compensation for professional services rendered for the 
benefit of the ward. Guardianship of Humeku, 15 H. 394 
(1904) ; Estate of Kapukini, 14 H. 204, 208 (1909); Magoon 
v. Brash, 11 H. 204 (1897); Estate of Maikai, 3 H. 522 
(1874). 

42. A judge sitting in probate may allow a fee to counsel 
representing a ward in an unsuccessful attempt to revoke an 
order of guardianship. Magoon v. Fitch, 16 H. 13 (1904). 

43. The statute allowing attorney’s fees in actions of 
assumpsit applies in cases where an attorney at law is a party 
and conducts his own case. Middleditch v. Kawananakoa, 16 
H. 803 (1905). 
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44. An order allowing a counsel fee of $1000 against an 
estate, if any fee at all was proper, was greatly excessive in | 
amount and should be set aside, where the service was unneces- | 
sary. Long v. Holt, 18 H. 290 (1907). 

45. In an action to recover money paid out as attorney’s 
fees the reasonableness thereof must be shown by evidence f 
in addition to a showing of the kind of service performed. 
Van Gieson v. Magoon, 20 H. 146, 164 (1910). 


ATTORNEY GENERAL. 


Bribery of. Sre Bribery 2, 3. 

Employment of private counsel in criminal. cases. SEE 
Criminal Law 198. 

County attorneys as deputies of. SEE Criminal Law 114. 


1. An attorney general ad interim is de facto duly quali- 
fied to present an indictment, and whether he is attorney 
general de jure will not be considered on a motion to quash an 
indictment drawn by him. King v. Ah Lin, 5 H. 59 (1883); 
King v. Kanaau, 3 H. 669 (1876). 

2. The attorney general should not be counsel for a plain: 
tiff in an action for malicious prosecution, as it would tend to 
discourage, if not prevent, prosecutions for crime. Phillip v. 
Waller, 5 H. 609, 617 (1886). 

3. The uniform practice of the supreme wi circuit courts 
has been that the attorney general, by himself or his deputy, 
when desiring to nol. pros. a case after indictment found asks | 
leave of the court, giving some satisfactory reason therefor. 
King v. Robertson, 6 H. 718, 726 (1889). SEE Territory v. 
Fullerton, 16 H. 526, 528 (1905). 

4. While the attorney general is ed to appear for 
the government in all actions, he may do so through counsel 
and such counsel may sign the petition and verity it. Hawn. 
Govt. v. Luce, 8 H. 16 (1890). 

5. The attorney general cannot be held to account tby the 
court in a disbarment proceeding for his official acts done 
within his legal powers. In re Cooper, 12 H. 124 (1899). 

6. At the arraignment of a defendant in a criminal case 
a deputy of the attorney general may read the indictment. 
Territory v. Ferris, 15 H. 189 (1903). 

- %. Upon a motion to discharge a defendant, made after 
plea of not guilty, on the ground that he has not been duly 
arraigned, one who, with the acquiescence of all concerned, 
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acted at the term of court at which the indictment was pre- 
sented as a deputy of the attorney general must be presumed, 
in the absence of any showing to the contrary, to have been 
duly authorized to act in that capacity. Territory v. Ferris, 
15 H..189 (1903). 

8. The attorney general has authority to appoint a deputy 
to act for him in criminal cases. Tong Kai v. Territory, 15 H. 
612, 614 (1904). 

-9. While the attorney general ‘is the official adviser of 
heads of departments, the treasurer is not bound to follow his 
advice and may employ other counsel at public expense, when 
acting in good faith to sustain his own opinion of -his official 
duties. In re Treasurer, 15 H. 718 (1904). l 

10. To place with county attorneys enforcement of terri- 
torial penal laws to the exclusion of the attorney general would 
be contrary to the Organic Act. Castle v. Atkinson, 16 H. 
769, 779 (1905). © 

11. The attorney general is not entitled to receive free of 
cost a transcript of the evidence and proceedings in a case 
tried in the court of land registration in which the territory 
was a party by reason of the fact that the stenographer who 
reported the case was, an official stenographer of the circuit 
court of the first circuit, such. stenographer not having been 
assigned the duty of acting as such reporter under section 2321, 
Revised Laws 1915. Territory v. Court of Land Registration, 
20 H. 699 (1911). SEE In re “GIE, 16 H. 488 (1905); 
In re Peters, 18 H. 659 (1907). 

19. The attorney general of the ede is not civilly 
liable in damages to a person imprisoned under an order made 
by a circuit’ judge at chambers in excess of his jurisdiction 
but in a matter within the general jurisdiction of the court 
over which he presides and issued upon application of the 
attorney general supported by the latter’s affidavit and pre- 
sented in good faith, without the.use of improper means and 
without improper motives. Gomez v. Whitney, 21 H. 539, 
549 (1913). 


AUCTIONS AND AUCTIONEERS. 


Propriety of selling animals at auction without producing 
them for inspection. Ser Chattel Mortgages 23. 


1. The cases of auction sales are to the effect that the 
contract with the purchaser is. closed when by the fall of the 


99 Auctions AND AUCTIONEERS. 


hammer the bid is accepted. McDonald v. Green, 5 H. 895, 
328 (1885). 

2. A commissioner appointed by a court to partition and 
sell at public auction real estate of a decedent, is not obliged 
to hire a licensed auctioneer to conduct the sale, but may do 
it himself. Adams v. Parke, 6 H. 276 (1881). 

3. When a bid is accepted by an auctioneer the sale is | 
complete and an action may be maintained for the price. | 
Morgan v. Betters, 18 H. 685 (1901); Cooke v. Treasurer, | 
15 H. 409, 411 (1904). 

4 W here the amount of a fee allowed by a trial court to 
an auctioneer is clearly excessive it may be altered by the 
supreme court on appeal. Schlief v. Clark, 14 H. 79 (1909). 

5. A sale of fish by competitive bids where the seller 
invites and excites competition, and disposes of the fish to the 
highest bidder is a public auction. Territory v. Toyota, 19 H. 
651 (1909). Arrruep 226 U. S. 184 (1919). 


AUTOMOBILES. 


Ordinance 5 of the county of Oahu relating to the registra- 
tion, identification, use and operation of automobiles is consti- 
tutional. Territory v. Schaefer, 19 H. 214 (1908). 


 AUDITA QUERELA. 


Questions of the regularity of the issuance of a writ 
of execution and the proceedings thereunder may be raised by 
writ of audita querela. Schoening & Co. v. Miner, 22 H. 353, 
357 (1914). 


BAIL. 


1. It is competent in the absence of constitutional pro- 
vision to the contrary to provide that no bail at all shall be 
allowed, and that it shall not be allowed without the consent 
of any particular officer. In re Walker, 9 H. 171 (1898). 

2. On an appeal from a judgment on a writ of habeas 
corpus remanding a convicted prisoner to custody, the court, 
in its discretion, refuses to admit to bail pending the appeal, 
since no proceeding is pending to secure a review of any action 
of the court in which the petitioner was convicted or sentenced. 
In re Ching Ta, 18 H. 473 (1907). 
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8. In the absence of statute, action on a bail bond is prop- 
erly brought by the obligee though his term of office as sheriff 
has expired. Brown v. Lee Chuck, 19 H. 4 (1908). 

4. A bail bond being conditioned for the appearance of 
the principals upon the opening day of a court term and 
“thereafter from day to day and time to time as ordered or 
directed,” an order in open court for the appearance of the 
principals with notice thereof to the surety is sufficient to 
sustain an action for default. Brown v. Lee Chuck, 19 H. 4 

1908). 

l 5. An accused, lawfully arrested and charged with the 
commission of a criminal offense, who voluntarily deposits a 
sum of money in lieu of bail and thereby procures his discharge 
cannot, after the deposit has been forfeited and paid into the 
county treasury, recover the same back. Palakiko v. County 
of Maui, 22 H. 759 (1915). 


6. It is not lawful for an officer, in the absence of statu-' 


tory authority, to accept a cash deposit in lieu of bail. Pala- 
kiko v. County of Maui, 22 H. 759, 760 (1915). 


BAILMENT. 


Liability of a minor for injuries to a hired horse, SEE 
Infants V. 
Status of stakeholder. See Gaming 2. 


1. The possession of a bailee, having the mere custody 
of the property, is the possession of the bailor. Spencer v. 
Ogden, 1 H. 181 [320] (1855). 

2. A consignee who mingles the goods of the consignor 
with his own, so that they cannot be distinguished is bound 
to exercise the same care in their preservation and disposition 
as he exercises towards his own goods; and this would hold the 
consignee to a greater degree of care than merely reasonable 
care. Robinson v. Sresovich, 5 H. 618 (1886). 

3. A consignee who mingles the goods of the consignor 
With his own goods and sells from the mingled stock indiscrim- 
inately will be held liable to the consignor for. the highest 
price obtained from the sale of any of the mingled stock. 
Robinson v. Sresovich, 5 H. 618 (1886). 

4, Where the bailor of a horse warranted that the horse 
was fit to drive in a milkwagon, and the bailee harnessed it 
to an express wagon, it was held that the bailor was not liable 
upon his warranty for damage done by the horse by kicking 
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and breaking the wagon and harness. Puhalahua v. Pederoza, 
6 H. 241 (1879). 

5. The relation of debtor ad creditor, not bailor and 
bailee, is created when a person deposits silver money with 
another, to be changed into gold and returned. ` Lopes v. Brito, 
7 H. 679 (1889). i 

6. The defendant sold the T a quantity of opium, 
conditioned that it remain in defendant’s possession until- ex- 
ported. It was destroyed by fire before it was delivered to 
plaintiff and in an action by plaintiff for the repayment -of the 
purchase money it was held that defendant was not a mere 
gratuitous bailee. Wong Ko v. Hawaiian Govt., 7 H. 690 
(1889). 

7. A person intrusted simply with the possession of per- 
sonal property, with no power to sell or pass title, cannot give | 
title to the property even to a bona fide purchaser for value. 
Wenner d Co. v. Lindsay, T H. 150 (1887). 


BANKRUPTCY. 


SEE ALSO Assignments for Benefit of Creditors. 
I. JURISDICTION AND COURSE OF PROCEDURE. 


1. Proceedings in bankruptcy suspend all suits to which 
the bankrupt is a party, and the parties remain in statu quo 
until the bankruptcy proceedings are completed. Kinney v. 
Jones, 1 H. 234 [419] (1856). 

9. An outside creditor with interests to protect may inter- 
vene on a petition for adjudication of bankruptcy. Bolles v. 
Padeken, 3 H. 664 (1876). 

3. Under the Bankruptey Act of Hawaii (Act 33, S. L. 
1884 amended by Act 22, S. L. 1888) a stay of a suit to 
foreclose a mortgage on bankrupt’s property was granted 
until the appointment of the assignee, and thereafter he was 
admitted to defend. Cannon.v. Poor, 10 H. 576 (1897). 

3a. The books of a bankrupt are evidence on the question 
of insolvency within four months of the date of filing the peti- f 
tion, but they are not conclusive, for they may be incomplete, 
incorrect or fraudulent. Easton v. Wilifong, 22 H. 259 
(1914). l 

I. ACTS OF BANKRUPTCY. 


4, Under an early Hawaiian bankruptcy law it was held 
that closing the doors of a firm in business hours, calling a 
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meeting of its creditors and making an exhibit of its affairs 
that showed insolvency, were acts of bankruptey. Pelly v. 
Waldo, 1 H. 32 [50] (1848). 

5. The escape of a debtor from Hawaii, to avoid arrest 
and punishment on a criminal charge, was held to be with 
intent to defraud his creditors and therefore an act of bank- 
ruptey under the Hawaiian bankruptcy laws. Bankruptcy of 
Padeken, 6 H. 169 (1876). 

6. One who owes debts amounting to $3000.00 which he 
cannot pay, is insolvent, although he has an income for life, 
which would in time pay off his debts, but which cannot be 
realized upon for sufficient to pay his debts. In re Aldrich, 
9 H. 287 (1898). 


lll. EXEMPTIONS OF BANKRUPT. 


7. Under the Hawaiian Bankruptey Law which provided 
that the bankrupt should be divested of all his property “except 
the necessary clothing of himself and family and such other 
necessaries, not to exceed the value of $300.00 as the Justice 
may: designate,” the value of the property exempt including 
clothing was held to be $300. (Bickerton, J. solus.) 
Bankruptcy of Johnson, 8 H. 730 (1892). 

8. The adjustment of the debtor’s claim for exemptions 
is a matter which pertains to the administration of the bank- 
rupt estate over which the court in which those proceedings are 
pending has exclusive jurisdiction. Lee Lun v. Henry, 22 H. 
165 (1914). 

9. As a predicate to the right to maintain trover for the 
conversion of property claimed as exempt the bankrupt must 
first show that the property ‘with respect to which he seeks 
to prosecute his action has been determined to be exempt prop- 
erty by the court in which he was adjudicated a poe 
Lee Lun v. Henry, 22 H. 168 (1914). 

10. Where property claimed to be exempt is attached in 
a territorial court, such property may be held under the attach- 
ment until it is determined in bankruptey proceedings what 
part of the attached property has passed to the trustee freed 
from the claims of exemption. Lee Lun v. Henry, 22 H. 165, 
171 (1914). 

IV. TITLE OF TRUSTEE. 

11. Under the Hawaiian bankruptcy law a’ deposit of 
money in court by a garnishee belonged to the judgment cred- 
itor, and not to the assignees of the debtor on his being ad- 
judged bankrupt. West v. Kerr, 5 H. 445 (1885). 
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12. A right of action for malicious prosecution does not} 
pass to the assignee of a bankrupt. Kerr v. Hyman Bros., 6 
H. 308 (1882). 

13. An action of damages caused to the credit of a trader 
by the conversion of his goods by a creditor whereby the trader 
was forced into bankruptcy, does not pass to the assignee. 
Austin v. Michiels, 6 H. 595 (1885). 


V. PREFERENTIAL TRANSFERS AND THEIR EFFECT. 


14. The bankrupt’s estate, as soon as an act of bankruptcy 
is committed becomes a common fund for the payment of his 
debts, and he loses the character and power of a proprietor 
over it; he can no longer give preferences among his creditors, } 
and the race of diligence between them is wholly interrupted. | 
Fallon v. Robinson, 2 H. 227, 232 (1860). 

15. A mortgage made by one who was insolvent to a 
creditor who was aware of the insolvency was held void under | 
the Hawaiian bankruptcy laws. Cleghorn v. Austin, 3 H. 44} 
(1867). SEE Fallon v. Robinson & Walker, 2 H. 227 (1860). | 

16. Actual notice of insolvency was necessary under the 
Hawaiian bankruptcy laws to invalidate a bona fide purchase, } 
and reasonable cause to believe it was insufficient. Wight v. 
Jones, 8 H. 755 (1877). 

17. A mortgage of the private property of a member of 
a bankrupt partnership made to one having knowledge of the 
insolvency, may be set aside by the assignees of the partner- 
ship. Hackfeld v. Ing Choi, 5 H. 186 (1884). 

18. A conveyance made in May, 1884, by a party who 
was adjudged bankrupt in 1885, to his brother, who had been 
for seven years the manager of his plantation, the vendor being 
insolvent when the conveyance was made, was held void as in 
fraud of creditors. Parke v. Lau Ng, 5 H. 515 (1886). SEE 
Fallon v. Robinson, 2 H. 227 (1860). 

19. Under the Hawaiian bankruptcy law a mortgage given 
by the bankrupt prior to the bankruptcy to a creditor who 
had no reasonable cause to believe that the bankrupt was | 
insolvent was sustained against the claims of general creditors. 
Bishop v. Davies, 6 H. 520 (1884). 

20. Under the Hawaiian bankruptcy law a transfer of 
property by an insolvent trader, to a creditor who had reason- 
able cause to believe the trader was insolvent was held to be 
in fraud of creditors and voidable by the assignees. Cart- 
wright v. Hoffnung, 6 H. 601 (1886); Yim Quon v. Con 
Chee, 4 H. 378 (1881). 
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91. Where a chattel mortgage was held void as in fraud 
of creditors, the assignee in bankruptcy was held entitled to 
recover from the mortgagees the proceeds of goods sold by the 
bankrupt, which had been covered by the chattel mortgage. 
Parke v. See Hop & Co., 6 H. 747 (1887). 

22. The only transfers of property by an insolvent which 
the law will sustain are those upon good consideration to a 
bona fide purchaser having no reasonable cause to believe him 
to be insolvent. See Hop Co. v., Soper, 7 H. 4 (1887). 

23. Under the Hawaiian bankruptey law the bankrupt 
was a proper party defendant in an action by his assignees to 
set aside a deed conveying real estate in fraud of creditors. 
Macfarlane v. Spencer, 8 H. 645 (1881). 

24. A mortgage to a creditor who had no reasonable cause 
to believe the mortgagor was insolvent, or contemplating bank- 
ruptey is good as against the assignee in bankruptey. Bosse 
v. Branco, 10 H. 835 (1896). 

95. To constitute a preference which is voidable in bank- 
ruptey the preferred creditor must have had reasonable cause 
to believe that the debtor was insolvent, and that a preference 
was intended. Fairer v. Hackfeld, 14 H. 209 (1902). 

26. The territorial courts and not the federal courts have 
jurisdiction of suits by a trustee in bankruptey to recover a 
preference. [See amendment of Federal Bankruptey Act, 
1903.] Thayer v. Lidgate, 14 H. 544 (1909). 

27. In a suit by a trustee in bankruptcy to set aside a 
transfer by a bankrupt as a voidable preference, the burden 
of proof is on the plaintiff to establish the insolvency of the 
bankrupt at the time of the transfer. Haston v. Willfong, 
22 H. 259 (1914). 

28. A transfer in good faith to pay an honest antecedent 
debt is not of itself sufficient to establish actual fraud, or an 
intent on the debtor’s part, or on the part of the creditor to 
hinder, delay or defraud other creditors. aston v. Wirang, 
22 H. 259, 263 (1914). 

29, In a contest between a trustee in bankruptey and one 
sought to be charged as a creditor having received an unlawful 
preference, the schedules of ‘the bankrupt in the bankruptey 
proceedings are admissible in: evidence on the issue of insolv- 
eney. Easton v. Willfong, 22 H. 259 (1914). 

30. When all the partners consent, their application of 
the partnership property to the payment ‘of an individual debt 
of a partner within four months of the filing of a petition 
in bankruptey and while the partnership is “insolvent, does 
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not evidence any intent to hinder, delay or defraud the cred- 
itors of the partnership, and is not void or voidable where the 
creditor paid has no reasonable cause to believe that a prefer- 
ence was intended thereby. Easton v. Willfong, 22 H. 259, 
291 (1914). 

VI. ACTIONS AGAINST TRUSTEE. 


31. There must be some very palpable stretch or abuse of 
authority by assignees in bankruptey to induce the court to 
mulct them in damages for their acts where they have a prima 
facie basis of right on their side. McCully v. Stanley, 3 H. 
147, 150 (1868). 

32. Assignees in bankruptey will not be held personally 
liable in damages for the sale of the right of the bankrupt in 
a house which “stood upon land held in common by the bank- 
rupt and another. McCully v. Stanley, 8 H. 147 (1868). 


VIL CLAIMS AND DIVIDENDS THEREON. 


33. Assignees in bankruptey who accept proof of the claim 
of secured creditor as to the amount thereof exceeding the 
value of the security, and who pay a dividend upon said claim 
are precluded from contesting the validity of the security. 
Cartwright v. Bishop & Co., 6 H. 598 (1886). 

34. An accepted order upon the receiver of, a partnership 
for the payment to a creditor of one partner of his personal 
indebtedness to the creditor out of the partner’s share of the 
assets of the firm, is entitled to preference over the claim of 
the assignees of such partner upon his later adjudication as a 
bankrupt. Hopper v. Parke, T H. 185 (1887). 

35. Under the bankruptey law of Hawaii a landlord's 
claim for rent was not a lien upon a bankrupt’s estate and was 
not entitled to priority over ordinary debts. Bankruptcy of | 
On Ching, T H. 876 (1888). OVERRULES Bankruptcy of | 
Ching On, 6 H. 287 (1881). 

36. Where stock was pledged as collateral security for 
the payment of a specific debt, and the pledgor subsequently 
became bankrupt, it was held that the pledgees were entitled 
to sell the stock, and after realizing thereon they could prove 
their claims for any deficiency against the bankrupt’s estate. 
Castle v. Smith, 7 H. 579 (1889). 

37. Under the bankruptcy law of Hawaii creditors of a 
bankrupt whose claims were refused allowance had a right of 
action against the assignee, but such right was required to be 
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exercised before the final order of discharge of the assignee. 
Bankruptcy of Aiona, 8 H. 302 (1891). 

38. Under the Hawaiian bankruptey law claims which 
were disputed by the assignee could be passed upon by the 
judge, and the claimant was not compelled to bring an action 
at law. In re Tai Lung, 9 H. 128 (1893). 

39. Under the Hawaiian bankruptcy law the creditor 
whose claim was proved after the declaration of a dividend 
did not participate in such dividend. Bankruptcy of Richard- 
son, 9 H. 488 (1894). 


VHI. DISCHARGE OF BANKRUPT AND ITS EFFECT. 


40. Under Section 983, Civil Code, 1858-9, a bankrupt 
was entitled to his discharge upon obtaining the written con- 
sent of “a majority of his creditors in value and number within 
this kingdom,” and it was held that foreign creditors, repre- 
sented in Hawaii by attorneys in fact were not entitled to vote 
on the matter. Bankruptcy of S. C. Allen, 6 H. 146 (1875). 
Ser Bullions v. Loring Bros., 1 H. 209 [872] (1856). 

41. As a discharge in bankruptcy discharges the debt, 
there must be an express promise to pay the debt after the dis- 
charge, in order to create a legal obligation to pay it. Alee v. 
Wong Leong, 8 H. 442 (1892). 

49. Under the Hawaiian bankruptcy law the court refused 
a discharge to a bankrupt until he should deliver certain assets 
to the assignee. Bankruptcy of Borba, 9 H. 442 (1894). 


BANKS AND BANKING. 


Liability of national bank shares to taxation. SEE Tava- 
tion III (b). 


1. A rule made by a savings bank relating to the method 
of the withdrawal of a deposit, is binding upon the depositor. 
Brown v. Bishop & Co., 5 H. 54 (1883). 

2.. When ordinary deposits are made in a bank of deposit, 
the property in the money passes to the bank, which becomes 
the debtor of the depositor; it is also liable for the taxes on 
ert so deposited. Hawn. Govt. v. Bishop & Co., 8. H. 102 

1890). l 

3. National bank shares are not “public stocks” and can- 
not be taxed as such. Tax Assessor v. Robinson, 18 H. 425 
(1907). 

4.. A different license fee may be prescribed for banks 
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in different parts of the islands. Trust Company v. Treasurer, 
19 H. 262 (1908). 


BASTARDS. 


1. The legitimacy of a person born before the statutes of 
marriage and descent were enacted cannot be determined by 
later legislation. Estate of Kailikanoa, 3 H. 459 (1871). 

2. The fact of legitimacy or illegitimacy is fixed at birth 
and cannot be changed by anything that occurs afterwards. | 
Kamoku v. Kalaauaha, 4 H. 548, 550 (1882); Estate of Kaili- f 
kanoa, 8 H. 459 (1871). 

3. Illegitimacy is not to be assumed unless clearly proved. 
Kalakaua v. Keaweamahi, 4 H. 571, 573 (1888). 

4. Where a husband and wife of pure Hawaiian blood f 
were shown to have been living together for several years 
before and after the birth of a child to the wife, there being 
no evidence of non-access of the husband, it was held that the 
child was legitimate and that evidence of the child’s admixture } 
of blood is inadmissible to rebut the presumption of legitimacy. 
Hopkins v. Chung Wa, 4 H. 650 (1883). . 

5. The presumption in favor of legitimacy of children | 
born in wedlock even though adultery be proven applies to 
ancient times in Hawaii before Christian marriage was intro- 
duced. Estate of Moehonua, 6 H. 888 (1882). 

6. Children born out of wedlock, who become legitimate 
by statute upon the marriage of their parents, do not inherit 
land devised to children “lawfully begotten.” Honolulu Invest- 
ment Co. v. Rowland, 14 H. 271 (1902). 

7. The presumption of innocence may be offset by the 
presumption that relations between a man and woman, illicit 
in the beginning, continued so until proof of a change of status 
should be offered. Godfrey v. Rowland, 16 H. 877 (1905). | 

8. Evidence of adultery of the mother cannot be received 
to prove illegitimacy, if the husband and wife were living 
together at the time when the child was conceived. Godfrey v. 
Rowland, 16 H. 877 (1905). 

9. The presumption of legitimacy may be overcome by 
proof. The proof need not go to the extent of showing the 
impossibility of legitimacy, neither need it remove every 
reasonable doubt; it must, however, be clear, distinct and con- 
vineing. A showing of improbability of legitimacy is not suffi- 
cient. Godfrey v. Rowland, 16 H. 377 (1905). 
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10. Legitimacy cannot be made to depend upon the proof 
or want of proof of the performance by any official of a merely 
clerical duty. Godfrey v. Rowland, 16 H. 877, 383 (1905). 

11. Children of an adulterous intercourse are not legiti- 
matized by the subsequent marriage of their parents. Kealoha 
v. Castle, 17 H. 45, 415 (1905); Kekula v. Pioeiwa, 4 H. 292 
(1880). Arrmmgp 210 U. S. 149 (1908). 

19. The presumption of legitimacy only stands until 
encountered by evidence which proves to the satisfaction of 
the jury that sexual intercourse did not take place at or about 
the time of conception. Godfrey v. Rowland, 17 H. 577, 588 
(1906). 

13. The testimony of the mother cannot be admitted 
for the purpose of bastardizing issue born after marriage. 
Godfrey v. Rowland, 17 H. 577, 588 (1906). 

14. In this jurisdiction an illegitimate child does not 
inherit from its grandfather. Machado v. Kualau, 20 H. 722. 
(1911). 


| BENEFICIAL ASSOCIATIONS. 
Dower in a donation fund. Sex Dower 6. 


1. A member of a beneficial association may sue for sick 
benefits in a court of law, in spite of a by-law providing for 
the adjudication of such claims by the society, if he has not 
been allowed a fair trial by the tribunals of the society. Fraga 
v. Portuguese Society, 10 H. 128 (1895). 

2. <A beneficial association cannot at will terminate its 
liability to pay sick benefits to a member entitled thereto. 
Fraga v. Portuguese Soc., 10 H. 128 (1895). 

3. In an action against a beneficial association for sick 
benefits, the records of a similar former action are admissible 
to show the status of the plaintiff as a member of the society 
and entitled to sick benefits at the date from which such bene- 
fits are claimed. Fraga v. Portuguese Mut. Ben. Soc., 10 H. 
128 (1895). 

4. Under by-laws of a mutual benefit society which pro- 
vide that the death benefit shall go to the father of a deceased 
member if he had been maintained by the decedent and was 
left without other means of support, the father of a member 
who was 60 years of age, a cripple, and had a wife of the 
same age, was entitled to the benefit, even though he had 
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$800.00 in the bank. Daniel v. Portuguese Soc., 10 H. 518 
(1896). 

5. Where the by-laws of a mutual benefit society permit 
a member to elect to accept “medical attendance” and a per | 
diem, or the payment of hospital fees but not exceeding $1.25 
per day, one who went to a hospital and underwent an opera- 
tion costing $400.00 cannot require the society to pay such 
fee as “medical attendance.” Gomes v. Portuguese M. B. 
Society, 18 H. 518 (1901). 

6. A by-law in a mutual benefit association allowing a 
pension to children of a member of ten years’ standing who 
dies without having received any benefits previously, may not 
be changed without consent of the member so as to require a 
membership of 15 years to gain such right of pension. Rodri- 
gues v. Portuguese Society, 18 H. 316 (1907). 

7. Where the by-laws of a benefit. society prescribe a form | 
to be used by members in designating beneficiaries of death | 
benefits, and provide that “the society does not accept or 
recognize the validity of any provision or provisions made in f 
any documents disposing of the benefit or part of the same 
except the declaration which has been duly made. out in con- 
formity with the by-laws,” the designation of a beneficiary 
in a will filed with the society does not constitute a valid des- 
ignation, and the mere receiving and filing of the will by the 
society will not operate as a waiver of the by-laws so as to 
estop the society from setting up the invalidity of the desig- | 
nation in an action brought against it to recover the amount 
‘of the benefit. Afonizi v. Santo Antonio Society, 21 H. 591 | 
(1913). 

8. The right of a member of a beneficial association to 
designate a beneficiary under the contract of membership is a 
power of appointment which, generally speaking, may be 
= exercised only in accordance with the terms of the contract. 
Monza v. Santo Antonio Society, 21 H. 591, 594 (1918). 

9. The by-laws of a beneficial association may authorize 
the designation of beneficiaries by will. Monizi v. Santo An- 
tonio Society, 21 H. 591, 594 (1918); Estate of Alexandre, 
19 H. 551 (1909). 

10. <A by-law of a benefit society prescribing the form 
of declaration to be used by members in designating benefi- 
ciaries which is of a directory nature and designed for the 
protection or convenience of the society may be waived by it, 
and the acceptance by the society of a declaration irregular 
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in form without notice or objection being given to the declarant 
will constitute a waiver of the irregularity, at least in a case 
where it is shown that the use of one of the society’s forms 
was not practicable. Gomes v. Lusitana Society, 21 H. 683 
(1913). 

11. Where the by-laws of a benefit society prescribe a 
form of declaration to be used by members in disposing of 
mortuary benefits and provide that members “whenever prac- 
ticable” shall use the blank forms supplied by the society, and 
the testimony shows that at the time of making a declaration 
the member was ill in a hospital at a place distant from 
Honolulu where the office of the society was located, and that 
neither the member nor the local agent of the society possessed 
one of the society’s blank forms, the use of a declaration not 
of such form is permissible. Gomes v. Lusitana Society, 21 
H. 683 (1918). 

19. A valid gift contained in a declaration used by mem- 
bers to designate beneficiaries will not be invalidated by reason 
of the presence of a provision attempting to make an unauthor- 
ized disposition of a portion of the fund. Gomes v. Lusitana 
Society, 21 H. 683, 688 (1913). l 

18. The by-laws of a benefit society, when properly adopt- | 
ed measure the duties, rights and liabilities of the members; 
and a beneficiary named by a member is bound no less by 
the by-laws than the member himself. Sociedade Portugueza 
de Santo Antonio v. Rodrigues, 22 H. 4, 6 (1914). 

14. The right of a member of a mutual benefit society 
in the sum agreed to be paid at his death is merely a right 
or power in him to appoint the beneficiary who is to receive 
the benefit after his death, and forms no part of his estate. 
Sociedade Portugueza de Santo Antonio v. Rodrigues, 22 H. 
4, 6 (1914). 

15. In a suit brought by a beneficiary against the society 
to recover the mortuary benefit, the expense incurred by the 
society in the suit, under the by-laws of the society, may be 
deducted from the benefit when paid, notwithstanding that the 
suit was decided in favor of the beneficiary and against the 
society. Santo Antonio Society v. Rodrigues, 22 H. 4, 8 
(1914), 

16. The fund to be paid upon the death of a member 
of a beneficial association is no part of the estate of the 
deceased but belongs wholly to the lawful beneficiary. Camara 
v. Lusitana Society, 22 H. 870, 874 (1914); Santo Antonio 
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Society v. Rodrigues, 22 H. 4, 6 (1914); Moniai v. Santo 
Antonio Society, 21 H. 591, 594 (1918). 

17. The designation of a person not entitled to take under 
the charter of a beneficial association does not invalidate the 
eontract but only the designation, so that the benefit will go 
to the person rightfully entitled to take under the charter of 
the society. Camara v. Lusitana Society, 22 H. 870, 876 
(1914). 

18. An incorporated beneficial association is limited to 
the purposes or object expressed in its charter and when the 
charter of the association prescribes who shall be the beneficiary 
of a membership after the death of the member it is not in 
the power of the company or the member or of both to alter 
the rights of those who by the charter are declared to be 
the beneficiaries except in the mode and to the extent therein 
indicated. Camara v. Lusitana Society, 22 H. 870,. 878 
(1914). 

19. A by-law of a beneficial association which is incon- 
sistent with the charter is unauthorized and void. Camara v. 
Lusitana Society, 22 H. 870, 874 (1914). 

20. Where the charter of a beneficial association expressly 
provides who shall be entitled to receive the mortuary fund 
after the death of a member the corporation cannot make a 
by-law extending or limiting the right thus regulated. Camara 
v. Lusitana Society, 22 H. 870, 876 (1914). 


BILLS AND NOTES. 


Subject to stamp duties. SEE Stamp Duties 1, 10, 18. 
Action on lost note. SEE Lost Instruments 3, 6. 
Payment of debt by note. Sre Payment 1. 


I. REQUISITES AND VALIDITY. 


1. It is immaterial whether the expression “value re- 
ceived” be inserted in a note or not; the law implies from 
the nature of the instrument that it is for value received. 
Lathrop v. Kamakakehau, 1 H. 93 [160] (1853); Porter v. 
Kapiolani Estate, 18 H. 299 (1907). 

2. A check upon a bank, payable at sight is valid even 
though undated or dated irregularly. King v. Heleliilu, 
5 H. 16 (1883). 

3. A check upon a bank is valid even though the name 
of the payee is not inserted, and in such case any bona fide 
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holder may fill the blank with his own name. King v. Hele- 
liilii, 5 H. 16, 18 (1883). 

4. The fact that in a check upon a bank the amount was 
expressed only in figures was suspicious, but the check was 
valid. King v. Heleliilu, 5 H. 16, 18 (1888). 

5. The words “value received” in a note are prima facie 
evidence of consideration. Macfarlane v. Lowell, 9 H. 488 
(1894). 

6. The payee of a bank draft acquires no title therein 
until delivery. Kellett v. Damon, 18 H. 498 (1901). 

7. A promissory note not stamped as required by the 
Federal Stamp Act of 1898 is not competent as evidence. 
Wo Sing & Co. v. Kwong Chong Wai Co., 16 H. 17 (1904); 
Makainai v. Goo Wan Hoy, 14 H. 607 (1908). 

8. A note originally unstamped may be stamped after- 
wards in the manner prescribed by statute, and, if it is not 
stamped and was given in payment for goods sold and deliv- 
ered and was not paid at maturity, a recovery may be had on 
the original consideration. Wo Sing Co. v. Kwong Chong 
Wai Co., 16 H. 17 (1904). 

9. Where a party makes no objection to goods being 
charged to his account, although they were delivered to another, 
or to the bills for such goods being rendered to him personally, 
and on being requested to pay the account gives his note for 
the amount of the account, a valuable consideration is shown 
for the note. Allen & Robinson, Lid., v. Desky, 21 H. 511 
(1913). 

1. NEGOTIABILITY AND TRANSFER. 


10. A transfer of a promissory note for value, by indorse- 
ment “without recourse,” does not protect the indorser, where 
he knew that the maker was insolvent. Martin v. Montgomery, 
1 H. 81 [49] (1848). 

11. Where a bill of exchange is sold and transferred by 
one party to another without indorsement, the law raises an 
implied warranty by the vendor that the signature of the 
drawer is genuine, if the bill was forged the vendee may 
recover the consideration paid. Dana v. Angel, 1 H. 180 
[819] (1855). 

19. A note which bears only a blank indorsement of the 
payee is payable to any person in possession with a lawful 
right of ownership.  Bullions v. Loring Bros., 1 H. 209, 219 
[372, 391] (1856). 
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II. RIGHTS AND LIABILITIES ON INDORSEMENT 
OR TRANSFER. 


13. An indorsee for collection may sue on a note in his 
own name, or he may strike out the indorsement to him and} 
sue in the name of his clients. Bullions v. Loring Bros., 1 H. 
209, 219 [372, 390] (1856). 

14. A stranger to a note who places his name in blank } 
on the back thereof before delivery and before it is indorsed f 
by the payee is prima facie an indorser, and is entitled to 
notice and demand to fix his liability. Yuen Lung Co. v.§ 
Burke, 9 H. 142 (1893). 

15. A second indorsee, whose assignor was not affected | 
by the equities of a defense, may maintain suit upon a note, 
though he may have notice of the defense. Coney v. Mitamura, 
10 H. 64 (1895). 

16. An indorsee for collection may bring suit upon a note 
in his own name. Coney v. Mitamura, 10 H. 64 (1895). 

17. A stranger to a promissory note who writes his name 
across the back thereof, before delivery, is prima facte an 
indorser and is entitled to notice of the default of the maker. 
Ng Chung Tuck v. Jick Kee, 18 H. 815 (1901); Yuen Lung 
Co. v. Burke, 9 H. 142 (1898). 

18. One who indorses a sight draft with notice of its 
dishonor becomes liable to his indorsee on delivering the draft 


and the statute of limitations then starts running. Scott v. 
Pedro, 19 H. 553 (1909). 


IV. ACCOMMODATION PAPER. 


19. The fact that the maker of an indorsed note causes 
it to be discounted for his own benefit is notice to the dis 
counter that the indorsement is for the accommodation of the 
maker. Thompson v. Whitney d Marsh, 17 H. 107 (1905). 

20. <A corporation has no authority to indorse a note for 
the accommodation of the maker. Thompson v. Whitney & 
Marsh, 17 H. 107 (1905). 

91. An accommodation note having been made and enf 
dorsed for the purpose of paying the debt of a third party 
not named on the instrument, such third party is in contempla- $ 
tion of law the accommodated party to whom the credit has 
been loaned, and the testimony of the accommodation maker, 
knowing the use intended, that he signed at the request and 
for the accommodation of the payee cannot alter the status} 
of the parties. Dillingham v. Scott, 19 H. 421 (1909). 


Birts AND Notes. 107 


99. The payee of an accommodation note having requested 
its execution for the purpose of paying a debt of a third party 
is under no implied obligation to reimburse the accommodation 
maker who has paid the note. Dillingham v. Scott, 19 H. 421 
(1909). : 

23. Between accommodation parties, one of whom has 
paid the note, parol evidence of an express contemporaneous 
agreement that their liability shall be different from that 
expressed on the face of the paper is admissible and plaintiff 
may recover on such express contract if proved. Dillingham v. 
Scott, 19 H. 421, 427 (1909). 


V. PRESENTMENT, DEMAND, NOTICE, AND PROTEST. 


924. One who indorses a sight draft with notice of its dis- 
honor is liable to a subsequent holder without a second pre- 
sentment to the drawees. Scott v. Maria, 19 H. 389 (1909). 

VI. PAYMENT AND DISCHARGE. 

25. A bona fide holder of a negotiable note, to whom it 
was assigned for a valuable consideration before it was due, 
is entitled to recover against the maker, notwithstanding he 


may have paid the amount of the note to the original payee. 
Pelly v. Nicholson, 1 H. 11 [12] (1847). l 


VII. ACTIONS. 


26. Total failure of consideration may always be shown 
by parol evidence in defense to an action on a promissory 
note. Grimes v. Walker, 1 H. 16 [21] (1847). 

27. The holders of a dishonored bill of exchange are en- 
titled to recover from the drawer of the bill the costs of 
re-exchange and. interest, as damages for the non-acceptance 
and non-payment of the bill. Scudder v. Weeks, 1 H. 207 
[368] (1856). 

28. The execution of a negotiable note, which is attested 
by witnesses who are without the jurisdiction of the court may 
be established by proof of the handwriting of the party, 
together with a distinct admission by him that he owes the 
money. Bullions v. Loring Bros., 1 H. 209, 217 [372, 387] 
(1856). 

29. A judgment in favor of B upon promissory notes made 
in favor of B & Company, and not indorsed to B & Company is 
erroneous. Hennessy v. Bolles, 2 H. 184, 190 (1859). 

30. In an action against the indorser of a promissory 
note the complaint should contain either an averment of de- 
mand on the maker and his non-payment, and notice of dis- 
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honor to the indorser, or the excuse for non-performance of 
these conditions. Hoffschlacger v. Han Same, 4 H. 418 
(1881) ; Scott v. Maria, 19 H. 389, 391 (1909). 

31. Undoubtedly fraud will vitiate all contracts, but if 
the defendant insists on fraud as a defense to a bill or note 
he must altogether repudiate the contract and retain no benefit 
thereunder. Agnew v. Richardson, 7 H. 9 (1887). 

32. In the absence of evidence as to when a negotiable 
instrument was indorsed the presumption is that it was before | 
maturity. Coney v. Mitamura, 10 H. 64 (1895). 

38. Where two or more persons execute a promissory 
note, contracting jointly and severally, they may be sued sev- 
erally in separate actions, or all jointly in one; but the credit- 
or cannot sue two and omit the others for in such case they 
are not sued either jointly or severally. Dayton v. Hopkins, 
10 H. 540 (1896). 

34. Failure to allege in a declaration the death of a 
joint maker of a promissory note who was not made a party 
defendant may be cured by verdict, and is not a proper subject 
of a motion in arrest of judgment. Dayton v. Hopkins, 10 H. 
540 (1896). 

35. Failure of consideration on the ground that no title} 
passed by a warranty deed is no defense to an action on a note 
for the purchase money so long as the vendee has not been 
evicted, and has not been obliged to pay off an encumbrance | 
and is not otherwise injured. Makainai v. Goo Wan Hoy, 14 
H. 280 (1909). 

36. Want of consideration to an acceptor of a bill of 

exchange is not a defense to an action against him by the 
payee if the latter paid a consideration to the drawer. West- 
ern Nat. Bank v. Peacock, 18 H. 161 (1906). 
37. Under the statute which prohibits the filing of an 
answer, in an action by a payee against an acceptor of a bill 
of exchange, unless accompanied by an affidavit stating some 
substantial ground of defense, the judge at chambers may treat 
as a nullity an answer, if filed, even though accompanied by 
an affidavit, if the latter is insufficient, and may order judg- 
ment by default; it is unnecessary for the court, as distin- 
guished from the judge at chambers, to pass first upon the sufti- 
ciency of the affidavit. Western Nat. Bank v. Peacock, 18 H. 
161 (1906); Humburg v. Wong Kwai, 18 H. 660 (1907);} 
Wong v. Kaiu, 18 H. 661 (1907). 

38. <A note bearing an indorsement by an internal revenue 
collector that the penalty and tax for post stamping was paid 
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on a certain date is admissible in evidence though the indorse- 
“ment was not set out with the note in the complaint. Henry 
v. Brown, 18 H. 263 (1907). 

39. The payee intended but incorrectly named in a note 
may maintain an, action upon it. Porter v. Kapiolani Est., 
Ltd. 18 II. 999 (1907); Lathrop v. Kamakakehau, 1 H. 98 
[160] (1853). 

40. The defense that commercial paper issued by a cor- 
poration was for accommodation is not a defense of “illegality” 
within the meaning of a rule requiring notice of the latter 
defense. Porter. v. Kapiolani Est., Ltd., 18 H. 299 (1907). 

41. The identification of the signature of the maker of a 
promissory note together with a refusal by him to deny his 
signature is evidence from which the execution of the note 
may be inferred. Bottomley v. Hall, 18 H. 412 (1907). 

42, An unstamped promissory note issued while the War 
Revenue Act was in force cannot be received in evidence until 
it is properly post stamped in accordance with section 18 of 
that act. Ser 31 U. S. St. L. 941. Bottomley v. Hall, 18 H. 
412 (1907). 


BILLS OF LADING. 
See Carriers 9, 18, 14, 15, 18. 


BLASPHEMY. 


A verandah of a house, adjacent to a street is a “public 
place” within the meaning of a statute forbidding profane 
language in a publie place. Republic v. Ben, 10 H. 278 
(1896), 


BONDS. 
Issuance of by counties. SEE Counties III. 
SEE Principal and Surety; Officers IV. 


1. Where by the terms of a bond upon proof of its viola- 
tion “before a common magistrate,” the penalty of the bond 
was to be forfeited, it was held that original jurisdiction of 
an action to enforce such penalty was in the magistrate, not 
the supreme court. Hutchison v. Dawson, 3 H. 69 (1868). 
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SEE Minister of Interior v. Glover, 8 H. 697 (1876); In re 
Lenehan, 3 H. 736, 739 (1876); Rex v. Gillingham, 2 H. 750 
(1865). 

2. In the absence of statute an action on a bail bond is | 
properly brought by the obligee, though his term of office as 
sheriff has expired. Brown v. Lee Chuck, 19 H. 4 (1908). 

3. P covenanted that in the event that W should be “held 
liable by judgment of a court of competent jurisdiction on 
account of any claim or demand arising out of a certain 
- redelivery bond,” describing it, he would “save and hold harm- 
less” the said W “therefrom to the extent of” a sum named, 
Judgment was rendered against W by a court of competent 
jurisdiction upon the bond. In an action by A against P upon 
the covenant, held that a motion for non-suit was incorrectly 
granted, the evidence being sufficient to support a finding that 
the judgment was paid by A to the judgment ereditor at the 
request of W and that in consideration of the payment A 
received from W an assignment of the latter's claim against P. 
Henry Waterhouse Trust Co. v. Paris, 21 H. 46 (1912). 

4. It is a good defense to an action by the assignee of 
the executors of W upon an undertaking to hold the executors 
harmless from a certain judgment, that the payment of the 
judgment was not by the plaintiff or at the request of the 
executors but was by a third person purely in fulfilment of his 
duty under a separate and distinct written undertaking to hold 
the executors harmless. Waterhouse Trust Co. v. Paris, 21 H. 
200 (1912). 

5. In an action by the assignee of the executors of W 
upon an undertaking to hold the executors harmless from a 
certain judgment the burden is upon the plaintiff throughout 
to prove the existence of all the facts which would cause the 
defendant’s liability to acerue and includes the duty to prove, 
among other things, payment of the judgment under such 
circumstances that in accordance with the law the rights of the 
executors as against the defendant survived and were trans- 
ferred to the plaintiff. Waterhouse Trust Co. v. Paris, 21 H. 
200, 205 (1912). 

6. In an action by the assignee of the executors of W 
upon an undertaking to hold the executors harmless from a 
certain judgment, a request addressed by the executors to the 
plaintiff to pay the judgment being an essential element of 
plaintiff's case, it is immaterial whether the request originated 
with the executors or came from them by way of acceptance 
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of a suggestion made by another. Waterhouse Trust Co. v. 
Paris, 21 H. 200 (1912). 

T. The phrase “lawful orders” in the condition of a pro- 
bate bond that the principal shall “obey all lawful orders and 
directions of this court” does not mean orders free from error. 
An order made by a court having jurisdiction to make it is a 
lawful order though it be erroneous. Robinson v. Kaae, 22 
H. 403 (1915). 


BOUNDARIES. 


Sre Adverse Possession 59. 
Proceedings before fence commissioners. SEE Fences. 
Boundaries along beaches and navigable waters. SEE Nav- 
igable Waters. 
I. DESCRIPTION. 


1. Natural landmarks like rocks are preferred to artificial 
bounds in fixing boundaries. Beniamina v. Clark, 3 H. 247 
(1871). ; 

2. Where the boundaries of an ahupuaa are settled, what- 
ever land is shown not to be within an ili inside of said ahu- 
puaa, belongs to the ahupuaa. Boundaries of Kapoino, 8 H. 
1 (1889). 

3. Mere confusion of boundaries or destruction of bound- 
ary marks is not sufficient to give a court of equity jurisdiction 
to establish boundaries. Perry v. Lucas, 11 H. 350, 354 
(1898) ; Downey v. Silva, 20 H. 361, 363 (1911)... 

4. A call in a general description reading, “returning on 
the eastern bank of the river in all its windings and turnings 
to place of commencement,” does not necessarily place the 
line at the water’s edge but is capable of being understood as 
meaning that the line is on the bank at a reasonable distance 
from the water. McBryde Estate v. Gay & Robinson, 15 H. 
117 (1903). i 
5. Where the boundary of a lot is given in the land 
commission award as “along the sea,” the title conveyed ex- 
tends to and along high water mark. Territory v. Kerr, 16 H. 
363 (1904); Gay v. Halstead, 7 H. 587 (1889). 

6. A boundary line shown by an unambiguous survey with 
metes and bounds, adjudicated by a commissioner of boundar- 
ies and followed in a land patent, is not to be modified by 
foe evidence. Territory v. Kapiolani Est., 18 H. 394 

1907). 


112 5 BOUNDARIES. 


IL BOUNDARY COMMISSIONERS. 
(a) JURISDICTION. 


7. The proceeding before a boundary commissioner is in 
the nature of a proceeding in rem. Keelikolani v. Lunalilo 
Trustees, 4 H. 627, 630 (1883). 

8. A commissioner of boundaries has no jurisdiction to} 
apportion water rights or other appurtenant rights of lands. $ 
Board of Education v. Bailey, 3 H. 702 (1876). 


(b) PARTIES. 


9. In a boundary case it is sufficient to notify the owner | 
in possession claiming title and the adjudication will bind the 
real owners. Keelikolani v. Lunalilo Trustees, 4 H. 627, 635. 
(1883). 

10. As the statute relating to the settlement of boundar. 
ies did not point out how parties were to be. notified, and per- 
sonal service was not necessary, it was held that where the 
record recited that all the adjoining owners were notified this 


was presumptive proof, and could not be questioned ten years” 
later. Keelikolani v. Lunalilo Trustees, 4 H. 627, 629 (1883). 


(e) HEARING. 


11. In a petition in a boundary case the applicant alleged 
title in itself. This allegation was not disputed and the trial 
was conducted on the theory that the applicant had title. Un- 
der these circumstances the commissioner may not, of his own 
accord and without giving opportunity to the parties to cure 
the supposed defect, dismiss the petition on the ground of 
failure of proof of title. Boundaries of Kahua 2, 20 H. 278 
(1910). 

12. At the hearing of a petition for the determination of 
the boundaries of certain land the Territory of Hawaii ap 
peared and contested the boundaries as claimed by the peti- 
tioner. The issue of fact was tried at length, the parties pro 
ducing, at considerable expense, all of the evidence known to 
them. Nearly four years later the commissioner filed his deci- 
sion dismissing the petition “without prejudice, at the petition- 
er’s costs,” on the ground of failure of proof of petitioner's 
title to the land the boundaries of which were sought to be 
adjudicated. Held, that the territory was aggrieved and had 
the right of appeal from the decision. Boundaries of Kahua 2, 
20 H. 278 (1910). 
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(d) EVIDENCE. 


13. No boundary survey, even one founded on good infor- 
mation, can be anything more than secondary evidence, when 
it has been proved to have been so founded, and can be no 
evidence in itself without proof that it is the expression of 
original #amaaina direction. Boundaries of Pulehunui, 4 H. 
939, 251 (1879). 

14. The fact that a boundary line is a natural and prob- 
able one adds weight to the testimony supporting it. Bound- 
aries of Pulehunuwi, 4 H. 239, 254 (1879). 

15. Ex parte surveys, not followed by adverse possession, 
have little force as evidence of boundaries. Boundaries of 
Kapahulu, 5 H. 94 (1884); Boundaries of Pulehunui, 4 H. 
239, 251 (1879); Boundaries of Kahua 2, 20 H. 278, 286 
(1910). 

16. Where the oral testimony as to a boundary is con- 
flicting resort may be had to intrinsic evidence; and where a 
gulch is conceded to be a boundary for a portion of the line 
between two lands, it is a natural inference that the main 
branch of the gulch continues to be the boundary as far as it 
goes. Boundaries of Kaohe, 8 H. 455 (1892). 

17. In all cases of appeal from a decision of boundaries 
either party may introduce fresh evidence, although not newly 
diseovered, provided it is not merely cumulative. Boundaries 
of Kewalo, 3 H. 9, 11 (1866). 

18. In the supreme court, on appeal from a boundary 
commissioner, additional evidence may be admitted even 
though strictly not “newly discovered” within the meaning of 
the law applicable to motions for new trials in ordinary cases. 
Boundaries of Kahua 2, 20 H. 278 (1910). 


(d) Decision. 


19. A certificate of boundary commissioners which in- 
clues within an ili more land than the land commission award 
r the ili, is void. Boundaries of Kewalo, 3 H. 9 
1866). 

20. Where the owner of land allowed ten years to elapse 
after the settlement of a boundary, it was held that she was 
conclusively estopped by the decision, owing to her own laches. 
Keelikolani v. Lunalilo Trustees, 4 H. 627, 630 (1883). 

21. Where testimony is taken by consent of all parties 
before a boundary commissioner in reference to fishing rights 
claimed by the owner of adjoining land, but he refuses to 
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award and define any fishing rights, the parties are not 
estopped from disputing the boundaries of fishing rights 
claimed to be shown by such evidence. Akeni v. Wong Kaf 
Mau, 5 H. 91 (1884). 

22. The certificate of a commissioner of boundaries will 
not be set aside at the instance of a party who had notice of 
the proceedings and acquiesced in the boundary as found. 
Greenwell v. Paris, 6 H. 315 (1882). 

23. A well-considered judgment of a commissioner of 
boundaries is entitled to great respect, and should not be set 
aside on slight grounds. Boundaries of Kapoino, 8 H. 1 
(1889). 

24. When the boundaries of an ili, determined by a com- 
missioner of boundaries, are set forth by the commissioner in 
a general description and also in a particular description made 
and entered in the record immediately thereafter, the partic 
ular description must prevail over the general in case of al 
conflict. McBryde Estate v. Gay & Robinson, 15 H. 117 
(1903). 


BREACH OF MARRIAGE PROMISE. 


1. Where a suit for breach of promise of marriage was 
brought by the father of the minor female, without leave of 
court, it was held that it was an irregularity that might be 
amended by an application to a judge at chambers. Dias v. 
Gilliland, 5 H. 540 (1886). 

2. Where a request was made by a man to be released 
from his engagement to marry, and the mother of the woman 
` replied that the engagement ring should thereafter be returned, 
but it was not, there was no release that would bar an action 
on the promise to marry. Ayers v. Mahuka, 8 H. 544 (1892). 

3. In an action for breach of promise of marriage the 
damages are compensatory, though they may also be punitive, f 
and the amount is a question for the sound discretion of the 
jury. Ayers v. Mahuka, 9 H. 877, 880 (1894). 
© 4. Seduction subsequent to promise to marry does not 
make the original contract to marry void as based on an im- 
moral consideration. Brown v. Bannister, 14 H. 34 (1902). 


BRIBERY. 
Bribery of jurors. Sre New Trial II (d). 


1. ‘An indictment charging the bribery of a public officer 
should describe the proceeding wherein the officer was sought 
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to be influenced. Republic v. Young Hee, 10 H. 114 (1895). 

2. A deputy of the attorney general for the territory is 
an executive officer and may decide and act upon matters that 
come or are brought before him, within the meaning of Sec- 
tion 255 of the Penal Laws (R. L. 1915, §4036), relating to 
bribery of public officers. Tong Kai v. Territory, 15 H. 612 
(1904). 

3. An attempt by a promise of a gift of money to influ- 
ence a deputy of the attorney general for the territory, even. 
before the intended commission of an offense, in his decision 
and action concerning the criminal prosecution of the offender, 
is punishable under §255 of the Penal Laws (R. L. 1915, 
$4036) relating to bribery of public officers. Tong Kai v. 
Territory, 15 H. 612 (1904). 


BROKERS. 
SEE Principal and Agent 97, 41. 


1. A promise to a real estate broker to pay him for nego- 
tiating a sale or a purchase of land is not within the statute 
of frauds, the contract being to procure a purchaser, which 
is valid without being in writing. Bradford v. Laffey, 11 H. 
463 (1898). 

9. A broker is entitled to commissions though the sale 
was not consummated until after the termination of the 
agency, if he was the procuring cause of the sale and the 
principal acted in bad faith. Schnack v. Montano, 16 H. 805 
(1905). 

3. The broker who was the procuring cause of a sale will 
not be deprived of his right to a commission because the trans- 
action was closed through a second broker where the princi- 
pal had taken no steps to terminate the agency before the pur- 
chaser had been procured. Trent Trust Co. v. Macfarlane, 
21 H. 435 (1918). 

4. The ability of a purchaser to perform is not open to 
question where a sale has been effected upon the vendor’s 
terms, and it does not affect the broker’s right to a commission 
on the sale that the purchaser borrowed the money with which 
to pay the purchase price and the deed was taken in the name 
a a trustee. Trent Trust Co. v. Macfarlane, 21 H. 435. 
1913). 
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5. <A broker employed to procure a purchaser for land who 
finds a prospective purchaser who is able and willing to buy 
and starts negotiations which result in the coming together of} 
the owner and purchaser in the final relation of vendor and 
vendee will be regarded as the procuring cause of the sale 
Trent Trust Co. v. Macfarlane, 21 H. 485 (1918). 


BURGLARY. 


1. An indictment charging burglarious entry with intent 
to steal and also stealing is not erroneous. King v. Asina, 
3 H. 474 (1878). 

9. Under a former statute defining burglary and classi| 
fying its degrees it was held that burglarious entry of a dwel- 
ling house was committed if the entry was into a store 
another part of the building being used as a dwelling. Hing 
v. Asina, 8 H. 474 (1878). l 


CANCELLATION OF INSTRUMENTS. 


Ser Fraudulent Conveyances; Reformation of Instruments, 
I. IN GENERAL. 


1. In an action to cancel a patent the plaintiff cannot 
recover, as in ejectment, that portion of the land involved to 
which defendant does not show adverse possession; he must 
have either the relief prayed for, or it must be denied kim. 
Kalaeokekoi v. Kahele, 5 H. 47, 51 (1888). 

9. In a suit to cancel two deeds, alleged to be forgeries, 
on the ground that they constitute clouds upon complainant's} 
_ title, where it appeared that the complainant had no title to 
the land described in. the deeds, the bill was properly dis 
missed. Palau v. Helemano Land Co., 22 H. 357 (1914). 


II. JURISDICTION. 


3. A land patent not void on its face or appearing to be 
issued contrary to law, or without authority cannot be im 
peached collaterally in a court of law, and in order to set aside 
a patent for mistake, fraud or other reason application must 
be made to a court of equity. Davis v. Brewer, 8 H. 270, 
273 (1871). 
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4. In an action to set aside for fraud a deed by a dece- 
dent, instituted by one who claims as an heir of decedent, the 
court does not lose jurisdiction of the case by the appearance 
of another person who might claim the estate to the exclusion 
of the plaintiff. Kuamu v. Kaeleu, 4 H. 186 (1878). 

5. A deed conditioned for the support of the grantor will 
not be ordered cancelled for breach of the condition, upon a 
bill which attacks the validity of the deed because obtained 
by fraud. Keopohaku v. Kalaaukapu, 10 H. 511 (1896). 


III. PLEADING. 


6. In a bill in equity to cancel a deed it is sufficient to 
describe the deed so that it may be identified and to plead 
its legal effect. The deed need not be set out in full. de 
Souza v. Soares, 21 H. 330 (1912). 

7. A bill in equity to cancel and set aside a deed which 
alleges weakness of mind and body, fear engendered by the 
grantee, and lack of independent advice on the part of the 
grantor, and undue influence on the part of the grantee, but 
which does not set up gross inadequacy of price, is not demur- 
rable for the want of equity. de Souza v. Soares, 21 H. 330 
(1912). 

IV. PARTIES. 


8. The grantor in a deed alleged to have been by fraudu- 
lent representations made to persons other than those intended 
by the grantor, is the proper party plaintiff in a suit to cancel 
the deed, not the persons claimed to have been defrauded. 
Puuheana v. Lio, 5 H. 202 (1884). 

9. The grantee in a deed is a necessary party in a suit 
to cancel the deed. MckKeague v. Neisser, 6 H. 461 (1884). 

10. Where the original holder of the title could have 
maintained an action for the purpose of setting aside a fraud- 
ulent deed, then upon the transfer of the fee, whether by 
descent, demise or purchase, the devisee, heir at law or grantee 
is clothed with the same right. Kuamu v. Iaukea, 9 H. 612, 
615 (1895). 

V. GROUNDS. 


(a) Fravp. 


11. <A court of equity will not cancel an authentie royal 
patent in favor of a record bearing badges of fraudulent alter- 
ation. Kalaeokekoi v. Kahele, 5 H. 47, 50 (1883). 
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12. Cancellation of deeds was ordered where it appeared 
that grantors were old and feeble, were induced to make af 
deed instead of a will, that it was understood that the grantors f 
were to retain a life interest and were to be supported by the} 
grantee, neither of which stipulations appeared in the deed, 
and that the grantee afterwards made a voluntary deed to his 
mistress of the land in question, she being charged with notice 
of the facts. Kukuinui v. Naihe, 5 H. 462 (1885). | 

18. To sustain an action for cancellation of a deed either f 
fraud or act of omission amounting to fraud on the part of 
the grantee must be shown. Kaopua v. Keelikolani, 5 H. 678, 
680 (1875). 

14. A deed was ordered cancelled on the ground of fraud 
of the grantee, where it appeared that the grantor, an illiterate 
man, supposed it was a power of attorney, that relations of 
trust and confidence existed between the parties, and that } 
grantee received an inordinate advantage from the transaction. | 
Kapea v. Moehonua, 6 H. 49 (1871). 

15. Upon a showing that a grantor was of weak mind, 
that false representations were made by grantee and that there 
was a failure of consideration, a deed covering a sugar planta- 
tion was ordered cancelled. McKeague v, Neisser, 6 H. 498 f 
(1884). 

16. Where an aged Hawaiian executed a warranty deed | 
to a grandchild under the belief that it was a trust deed, and 
it appeared that the grantee was guilty of actual fraud in pro- 
curing the conveyance, the same was ordered to be delivered 
up for cancellation. Kekaha v. Iaea, 6 H. 618 (1886). 

17. Applications to set aside deeds should be discouraged 
unless fraud is clear and palpable. beiau v. Kalua, 6 H. 680 f 
(1886). | 

18. Where the signature to a deed, alleged to be a for- 
gery, had considerable resemblance to an admitted signature | 
of the alleged grantor, and no motive for fraud was shown by 
those concerned in the matter, and the grantor admitted the f 
execution of an informal instrument of the same property to 
the same grantee, at about the same time, cancellation was f 
denied. Nott v. Gulick, 9 H. 560 (1894). 

19. Where evidence showed that one who was claimed to | 
have executed a deed could not have done so at the time and 
place alleged, and expert witnesses testified that the signature 
to the deed was'not that of grantor, and the grantee took no 
steps to assert his rights for nearly two years, the document f 
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was declared a forgery, and ordered cancelled. Kapiolani v. 
Mahelona, 9 H. 676 (1895). 

20. The breach of a condition subsequent by the grantee 
in a deed does not raise a conclusive presumption that the 
deed was procured by fraud. Keopohaku v. Kalaaukapu, 10 
H. 511 (1896). 

91. A bill for the cancellation of deeds on the ground of 
fraud which does not show any misrepresentation or “deception 
on the part of the grantee or its agents will be’ dismissed on 
demurrer. Hana v. Pioneer Mill Co., 12 H. 148 (1899). 

22. Cancellation of a lease on the ground that it was ob- 
tained by misrepresentations will not be granted when the 
representation complained of was true but was wrongly con- 
strued by the complainant. Hong Kim v. Hapai, 18 H. 328 
(1901). 

23. A deed which was executed by a person of unsound 
mind will be set aside in equity. Kailikea v. Hapa, 13 H. 
459 (1901). 

24. Where in an action to set aside a deed from a mother 
to her daughter on the ground of fraud and deceit the evidence 
showed that the grantor was fully informed of the contents 
of the deed, and made it in consideration of the payment of 
the mortgage thereon by her son-in-law to save it from fore- 
closure and sale, the bill was dismissed. Kaopua v. Holt, 
18 H. 281 (1907). 

24a. Where a daughter obtains a deed from her aged 
parents for land without consideration, other than their affec- 
tion for her, the understanding on their part, induced by her, 
being that she only intended to mortgage the land to raise 
money with which to pay off a mortgage on her land, and that 
they would not be deprived of or in any way molested in the 
use thereof, but the intention of the daughter being to acquire 
full control of the land and to sell the same for her own use 
and benefit, and thus deprive her parents of the use and 
enjoyment thereof, a case of fraud in fact as well as in law is 
presented, which is relievable in equity. Keanu v. Kamanoulu, 
20 H. 96 (1910). 


(b) UNDUE INFLUENCE. 


25. Deeds made by an aged Hawaiian whereby he con- 
veyed his real property to his wife will not be cancelled on 
the ground of undue influence in the absence of convincing 
proof that the deeds did not express his intention. Howland 
v. Naone, 5 H. 308 (1885). 
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26. If it appear that advantage has been taken of a per 
son of weak or impaired mind to consummate with him an unf 
conseionable bargain, equity will set it aside. McKeague vy, 
Kennedy, 5 H. 847 (1885); Sumner v. Jones, 22 H. 23 
(1914). 

27. <A bill to set aside a deed on the ground of fraud and 
undue influence will be dismissed when the evidence, though} 
conflicting, does not sustain the allegations. Puhi v. Mahulua,} 
5 H. 659 (1886). l 

28. A deed will be set aside in equity, where it appears 
that the grantor was aged and ignorant, that the price was 
inadequate, and that the grantor reposed trust and confidence 
in the grantee, of which the latter took undue advantage. 
Ainini v. Kala, 6 H. 16 (1869). 

29.° A deed will be set aside on the ground of undue 
influence where it appears that the grantor was aged, and of 
feeble mind, and that the consideration was an undertaking 
for future support, insufficiently executed. Apahu v. Feary, 
6 H. 523 (1884). l 

30. Equity will decree the cancellation of a deed, or 
decree the grantee a trustee ex maleficio, where it was obtained 
by the undue influence of an attorney upon his client. Christ- 
ley v. Magoon, 13 H. 402 (1901). 

31. A lease by an inexperienced young man with little 
business ability to a capable business man for an inadequate} 
consideration, where it appears that the lessor trusted to the 
lessee to protect his interests, and the lessee took advantage 
of his influence over the lessor, will be set aside in equity. 
Hall v. Winam, 14 H. 806 (1909). 

32. The presumption, if any, that a trust deed made by 
a principal for the benefit of himself and his family was pro- 
cured by the undue influence of his agent, from the mere fact]. 
that the agent who had previously been in charge of the entire 
estate was to be trustee under the deed, is slight. Cummins 
v. Carter, 17 H. 71 (1905). 

38. Undue influence on the part of one party to a trans 
action and mental incapacity on the part of another are incon 
sistent grounds for relief inasmuch as a claim that the one 
party acted under the domination of the other in effect pre 


supposes legal capacity in the one. Sumner v. Jones, 22 H 
391, 392 (1914); De Souza v. Soares, 91 H. 330, 888 (1919). 
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(c) - INADEQUACY or CONSIDERATION. 


34. Equity will not relieve, by the remedy of cancellation 
of a deed, in the ease of a bargain merely improvident. Na- 
momi v. Ah Niu, 5 H. 441 (1885). 

35. A deed cannot be set aside in the absence of conclu- 
sive evidence of inadequacy of consideration, incompetency of 
the grantor or fraudulent representations. Namomi v. Ah 
Niu, 5 H. 441 (1885). : 

36. A deed of valuable property procured by fraudulent 
concealment of its value from an old, illiterate and ignorant 
person, will be ordered cancelled. Kaohe v. Kealina, 7 H. 
182 (1887). 

37. Failure to pay the consideration named in a deed is 
not ground for annulling it. Kanakanui v. Leslie, 7 H. 228 
(1888). 

38. If a person of ordinary understanding, on whom no 
fraud has been practiced makes an imprudent bargain, no 
court of justice can release him from it. Harbottle v. Rawlins, 
11 H. 105 (1897). 

39. Inadequacy of consideration has not the same weight 
in support of a theory of fraud where cancellation is sought 
on the theory that the deed was not knowingly executed. 
Keliikanakole v. Walker, 11 H. 162 (1897). 

40. A deed will not be cancelled for inadequacy of con- 
sideration unless it is so great as to “shock the conscience” of 
the court. Berger v. Bishop, 18 H. 291, 295 (1901); Har- 
bottle v. Rawlins, 11 H. 105, 109 (1897); Kailaa v. Kaau- 
kai, 7 H. 658, 658 (1889); Kapaakea v. Morrison, 2 H. 272, 
989 (1860). 

41. The rule that equity will set aside transactions in 
which expectant heirs have dealt with their expectations when 
the court is satisfied that they have not been adequately pro- 
tected against the pressure put upon them by their poverty, 
does not apply when the grantor’s interest was vested and the ` 
right of enjoyment immediate, when the deed was executed. 
Godfrey v. Kidwell, 15 H. 526, 530 (1904). 

49. A general averment in a bill to cancel and set aside 
a deed that the price paid was so grossly inadequate as to 
render the transaction fraudulent, in the absence of a statement 
of any facts, is an allegation. of a mere conclusion of law. 
de Souza v. Soares, 21 H. 330 (1912). 


122 : CANCELLATION OF IsTRUMENTS. 


VI. EVIDENCE AND BURDEN OF PROOF. 


43. After lapse of time and circumstances of assent and 
possession the testimony of the grantor will not be sufficient] 
to set aside a deed. Kamalu v. Lovell, 5 H. 62 (1888); Hay. 
selden v. Wahineaea, 10 H. 10, 17 (1895). 

44, The court will be exceedingly cautious about setting 
aside conveyances upon the ground of an ignorant misunder- 
standing. The proofs must be unimpeachable; the circum-} 
stances of the case must show probable fraud, imposition and} 
unreasonable character, the parties claiming to have suffered 
must not have slept upon their rights. Puuheana v. Lio, 
5 H. 204, 206 (1884). 

45. Where a power of attorney was executed by Hawaii- 
ans which was fully explained to them, and which they duly 
acknowledged, and a year later drew an order upon the attor| 
ney for proceeds of sales of lands under the power, and they 
did not for seven years attempt to set aside the transactions 
of the attorney under the power, it was held that they must 
abide by the contract made by their attorney under the power. 
Kaopua v. Keelikolani, 5 H. 675 (1875). 

46. A deed of all the grantor’s right, title and interest 
in certain land, even if executed under the mistaken belief, 
shared in by both parties, that the grantor’s interest would] 
in all probability prove to be not more than one half, will not 
be set aside in a court of equity on the ground of mistake, if 
both parties, in executing and receiving the deed, knowingly 
speculated as to what such interest was. Godfrey v. Kidwell, 
15 H. 351 (1908). 

47. A clear case should be made out in order to justify 
the cancellation of a note and mortgage made in pursuance of 
part of an oral contract, on the ground of mutual misunder 
standing or mistake as to another alleged part of the contract 
which was not intended to be put in writing. A mere pre 
ponderance of evidence is insufficient. Scott v. Hackfeld é 
Co., 17 H. 66 (1905). 

48. A bill to set aside a trust deed on the ground that 
it was procured from the petitioner by threats made by his 
wife’s attorneys that if he did not agree upon a separation 
and make provision for her she would institute proceedings 
for divorce or separation or to place him under guardianship} 
as a spendthrift and in such proceedings expose his whole mat 
ner of living, the fact being that he was then living with 
another woman, cannot be sustained, even if the threat of 
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exposure in addition to the threat of civil proceedings might 
in itself constitute duress, when the bill shows also that the 
petitioner was able to resist the threats and executed the deed 
not because he was overcome by them but in reliance upon 
advice given at his request by his confidential friend and agent. 
Cummins v. Carter, 17 H. 71 (1905). 

49. A trust deed made for the benefit of the maker and 
his family cannot be set aside on the ground that the maker 
did not fully realize its scope or effect on account of his 
imperfect knowledge of English or legal phraseology. He 
was not mentally weak, no fraud was practiced on him, the 
deed was read to him, and he trusted his agent’s advice that 
it was all right. It was his duty to have had it translated or 
explained to him or take the consequences. Cummins v. Car- 
ter, 17 H. 71 (1905). 

50. In a suit to cancel a deed on the ground that it was 
obtained by undue influence and misrepresentation the burden 
of proving the fraud is, in the absence of a fiduciary relation, 
upon the grantor who charges it. De Souza v. Soares, 22 H. 
17 (1914). 

VII. RIGHTS OF BONA FIDE PURCHASERS. 


51. The court cannot conclude that people do not under- 
stand the consequences of their own acts, and relieve them 
from the results of their own ignorance and stupidity, when, 
by so doing, an injury would be inflicted on third parties. 
Kaopua v. Keelikolant, 5 H. 675, 685 (1875). 

52. Cancellation of a deed for non-performance of agree- 
ment will not be decreed where the rights of bona fide pur- 
aie) intervene. Lucweiko v. Territory, 17 H. 808, 307 
1906). 


CARRIERS. 


Carriage of goods by water. SEE arso Shipping VII. 
Ser Street Railroads. 


1. When goods in transit become deteriorated from any 
intrinsic principle of decay naturally inherent in themselves 
the carrier is not responsible. Lamotte v. Angel, 1 H. 186, 
189 [237, 244] (1854). 

2. The measure of damages in case of goods lost by the 
carrier is the net price which the goods would have brought 
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at the place of destination. La Motte v. Angel, 1 H. 186, 141 
[237, 247] (1854). 

3. The owners of vessels employed as common carriers 
are to be held answerable for the loss or damage of all prop- 
erty shipped for transportation on board of such vessels unless 
it shall appear that such loss or damage resulted from unavoid- 
able accident. Asegut v. King, 2 H. 733, 784 (1865). 

4. The consignor of freight may sue the captain of the 
vessel for non-delivery after demand made by the consignee. 
Ahiu v. Lambert, 3 H. 481 (1873). 

5. The carrier who delivers up goods to a consignee 
thereby loses his lien for the freight, but he may still sue the 
shipper for the freight. Parke v. Austin, 3 H. 586 (1874). 

6. The owner of a vessel may recover freight from one 
whose goods he has carried and a party indebted for freight 
cannot offset against the owner his private account against the 
agent. Robinson v. Hind, 3 H. 597 (1874). 

7. Damage to a cargo by rust, where it appeared that 
the cargo was properly stowed, and the damage was due to 
opening of deck seams in a seaworthy craft during an extra- 
ordinary storm, was held to be caused by peril of the sea, and 
the carrier was not responsible. Brewer v. Bark Alster, 6 H. 
251 (1879). 

8. A common carrier cannot stipulate for exemption for 
responsibility when such exemption is not just and reasonable. 
Ephraim v. Bark Forest Queen, 7 H. 170 (1887). 

9. Where hogs were shipped from San Francisco on a 
bill of lading containing a clause which read: “Freight pay- 
able dead or alive. On deck at owner’s risk,” and the animals 
were in charge during the voyage of an agent of consignee, it 
was held that the ship was not liable for the death of some 
of them from want of air. HMphraim v. Bark Forest Queen, 
7 H. 170 (1887). 

10. In the transportation of live freight the carrier, in 
the absence of negligence, is relieved from responsibility from 
such injuries as occur in consequence of the vitality of the 
freight. Ephraim v. Bark Forest Queen, 7 H. 170 (1887). 

11. If merchandise in good order is entrusted to a carrier, | 
and it arrives at its destination in a damaged state, the carrier 
is responsible unless he can show that the damage is not the 
result of his negligence. Davies v. Wilder S. 8. Co., 8 H. 525, 
527 (1892); May v. Schooner Sovereign, 6 H. 42 (1871); 
La Motte v. Angel, 1 H. 136, 140 [237, 248] (1854). 
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12. Where the carrier relies upon an exemption contained 
in a general notice it is incumbent on him to show not only 
that the note was brought to the knowledge of the shipper but 
that the shipper expressly assented to it, and where such 
exemption is in the body of the bill of lading, the acceptance 
of same by the shipper is prima facie evidence of his assent to 
its terms. Pow Kee v. Wilder 8. S. Co., 9 H. 57, 61 (1893). 

18. <A bill of lading is a contract as well as‘a receipt, and 
a person who accepts a contract though signed by the other 
party alone, is presumed to have acquainted himself with its 
contents and to have assented to its terms. Pow Kee v. Wil- 
der S. ©. Co., 9 H. 57, 61 (1898); Hall & Son v. Wilder 
8.8. Co., 9 H. 68 (18938). 

14. A receipt by a steamship company for goods carried, 
containing an exemption reading: ‘Dangers of fire and navi- 
gation, or any other accident or danger of the seas * * 
excepted” does not give exemption from loss by fire in the 
company’s warehouse on land before delivery to consignee. 
Gonsalves v. Wilder S. S. Co., 9 H. 64 (1898); Van Valken- 
berg v. Wilder S. 8S. Co., 9 H. 67 (1898). 

15. Where a common carrier accepts goods which are 
directed to an inland point upon a marine bill of lading the 
exemptions in which absolve the carrier from loss by “fire 
* * and dangers of the sea,” it is‘ liable for loss by fire in 
its warehouse on shore, while the goods are in transit. Hall 
€ Son v. Wilder S. 8. Co., 9 H. 68, 70 (1898). 

16. In the absence of a stipulation to the contrary, a 
common carrier is an insurer against the loss of goods he un- 
dertakes to carry, unless such loss oceurs by act of God, or 
the public enemy, or of the owner of the goods; but by stipu- 
lation he may be exempted from liability for loss from other 
causes except his own or his servant’s acts or negligence. 
Laupahoehoe S. Co. v. Wilder’s S. S. Co., 11 H. 261 (1898). 

17. There must be proof of delivery of baggage to the 

carrier before he can be charged with its loss and merely plac- 
ing baggage upon the deck of a steamer is not such delivery. 
Silliman v. Oceanic Steamship Co., 11 H. 685 (1899). 

18. A common carrier is bound to exercise the highest 
degree of care and prudence, the utmost human skill and fore- 
sight; but this rule is not to be so construed as to require 
dangers to be avoided which could not reasonably have been 
foreseen. Fuller v. Honolulu R. T. & L. Co., 16 H. 1, 9 
(1904). 
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19. The presumption of ownership of property arising 
from the possession of a bill of lading indorsed to the order 
of the holder may be explained or rebutted by other evidence 
showing where the real ownership lies. Riverside Portland 
Cement Co. v. von Hamm-Young, 21 H. 727 (1913). 


CEMETERIES. 


1. In the case of ordinary interments, the heir has no 
property in the body or ashes of his ancestors, and he cannot 
sustain an action against such as disturb the remains, but the 
person who has the freehold of the soil, or any one in posses- 
sion of the land may. Smith v. Wilder, 6 H. 228, 229 (1879). 

2. Where the owner of the freehold of the cemetery has, 
by a deed, conferred a right to the exclusive occupation of a 
particular lot in a cemetery, such grantee may maintain an 
action for trespass on the particular lot. Smith v. Wilder, 6 
H. 228, 230 (1879). 


CENSUS. 


A law requiring the, taking of a “complete census of 
the inhabitants” does not authorize inquisition as to the wealth 
of the inhabitants. Republic v. Paris, 10 H. 579 (1897). 


CERTIORARI. 
SEE ALSO Appeal and Error. 


1. In determining the validity of proceedings brought 
for contempt of a writ of ne exeat the court will not, upon cer- 
tiorari, consider the merits of the ne exeat proceedings. Ald- 
rich v. First Judge, 9 H. 470 (1894). 

9. Certiorari lies to set aside only such proceedings as 
are absolutely void, not to correct mere errors of judgment, 
whether of law or fact. Mattos v. Wilcox, 10 H. 186 (1896); 
Aldrich v. Circuit Judge, 9 H. 470 (1894). 

3. Certiorari has not so wide a seope under Hawaiian 
law as at common law and is not a proper remedy to prevent 
the revocation of a license. Ninomiya v. Treasurer, 15 H. 278 
(1903). 
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4. In passing upon the question of issuing an execution 
in a summary possession case, the magistrate acts judicially, 
and certiorari lies in case he issues execution without allowing 
the defendant a hearing or an opportunity to file a super- 
sedeas bond. In re Clinton J. Hutchins, 15 H. 624 (1904). 

5. The supreme court may issue a writ of restitution in 
a proper case on certiorari but will not do so in the absence of 
notice to plaintiff below. In re Hutchins, 15 H. 672 (1904). 

6. Certiorari lies to set aside only such proceedings as are 
absolutely void; not to determine the correctness of findings 
of fact or the sufficiency of the evidence to support the find- 
ings. In re Atcherley, 19 H. 647, 650 (1909). 


CHAMPERTY AND MAINTENANCE. 
Ser Attorney and Client. 


1. Champerty is not a criminal offense here as it was 
by the common law or early English decisions. Mossman v. 
Hawaiian Govt., 10 H. 421, 486 (1896). SEE Henrique v. 
Paris, 10 H. 408, 413 (1896); Brown v. Spreckels, 18 H. 91, 
96 (1906). 

2, An agreement by an attorney at law to defend a case 
for a share of the property is not illegal or void by the law 
of Hawaii. Van Gieson v. Magoon, 20 H. 146 (1910). 


CHATTEL MORTGAGES. 


Pledges and collateral securities. See Pledges. 
I. REQUISITES AND VALIDITY. 


1. It is not essential to the validity of a chattel mort- 
gage that it should contain a schedule of the goods, if it be 
made without fraud and sufficiently indicates the goods intend- 
ed to be mortgaged. Hardy v. Ruggles, 1 H. 245, 247 [439, 
442] (1856). 

2. By the practice in Hawaii, a chattel mortgage, the 
mortgagor remaining in possession, does not transfer the title 
to the mortgagee, it merely gives the mortgagee security upon 
the property. Wundenberg v. Campbell, 9 H. 203, 209 
(1893). 

3. <A chattel mortage is not void for insufficiency of de- 
scription of the property where the chattels are described as 
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“belonging to me and situated in Honolulu, pertaining to the 
business carried on by me at said Honolulu.” Lose v. Theo, 
H. Davies & Co., 10 H. 591 (1897); Hardy v. Ruggles, 1 H. 
245, 248 [439, 444] (1856). 

4. It is a prerequisite to the valid registry af a chattel 
mortgage that the acknowledging officer endorse on such mort- 
gage a certificate of the fact of acknowledgment. Lalakea v. 
Hilo Sugar Co., 15 H. 570 (1904). 


II. RECORDING. 


5. Chattel mortgages duly recorded within thirty days 
after their execution, and being otherwise valid are good as 
against third parties. Hardy v. Ruggles, 1 H. 229, 280 [409, 
411] (1856). 

5a. When a schedule is contained in the mortgage, or 
annexed thereto, or in any other way clearly made a part of 
the instrument, so as to make a reference thereto necessary 
to render the description of the mortgaged property certain 
and valid, then it should be recorded with the mortgage, for 
otherwise it would not give effectual notice to all concerned 
of what was intended to be conveyed. Hardy v. Ruggles, 
1 H. 245, 249 [439, 446] (1856). 

6. Mortgages of personal, as well as real property, are 
required to be stamped and recorded. Hardy v. Ruggles, 
1 H. 255 [457] (1856). 

7. <A chattel mortgage was void as to third parties unless 
recorded. Ellis v. White, 8 H. 205 (1870). 

8. The statute (R. L. 1915, §3119) providing that cer- 
tain unrecorded instruments shall not be binding to the detri- 
ment of third parties, does not protect mere strangers or tres- 
passers. Wright v. Brown, 11 H. 401 (1898). 

9. Actual knowledge of the existence of a chattel mort- 
gage is not a substitute for recording. Lalakea v. Hilo Sugar 
Co., 15 H. 570 (1904). 

10. An unrecorded chattel mortgage is not valid or bind- 
ing to the detriment- of third parties. Lalakea v. Hilo Sugar 
Co., 15 H. 570 (1904); Lenehan v. Akana, 6 H. 588 (1884); 
Ellis v. White, 3 H. 205 (1870). 

11. The registry of a chattel mortgage not entitled to be 
recorded is a nullity. Zalakea v. Hilo Sugar Co., 15 H. 570 
(1904) ; Lenehan v. Akana, 6 H. 588 (1884). 
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III. CONSTRUCTION AND OPERATION. 


19. Every chattel mortgage must afford the means of iden- 
tifying the property conveyed, and when this is done by a 
schedule, the schedule should be recorded with the mortgage. 
Hardy v. Ruggles, 1 H. 229, 232 [409, 415]. AFFIRMED: 
1 H. 245, 249 [439, 446] (1856). 

13. A clause in a chattel mortgage binding after acquired 
property will not bind goods not purchased with the proceeds 
of the original stock to the detriment of third parties. Hardy 
v. Ruggles, 1 H. 229, 231 [409, 413] (1856). AFFIRMED: 
1 H. 245, 247 [439, 442] (1856); Spencer v. Bartow, 3 H. 
719 (1876). 

14. A mortgage of property of a hotel which includes 
personal property described as “the furniture, fixtures, * * 
and chattels” on the premises, and which contains ‘a clause 
forbidding the sale or removal of the property conveyed by. 
the mortgage without the consent of the mortgagee, does not 
cover the stock of liquors and mineral waters in the hotel. 
Hawaiian Trust Co. v. Brown, 16 H. 689 (1905). 


IV. RIGHTS AND LIABILITIES OF PARTIES. 


15. The retention of possession by the mortgagor of prop- 
erty included in a chattel mortgage is not conclusive evidence 
of fraud, but is open to explanation. Hardy v. Ruggles, 1 H. 
229, 930 [409, 411] (1856). 

16. Where a chattel mortgage allowed the mortgagor to 
retain possession and continue the business by selling the 
stock, a transfer to a creditor of all the stock in the store could 
not be upheld as against the mortgagee. Hardy v. Ruggles, 
1 H. 250, 251 [447, 450] (1856). 

17. The burden is on one who purchases the entire stock 
of a firm some of which is subject to a chattel mortgage, to 
show what portion of it was not covered by the mortgage. 
Hardy v. Ruggles, 1 H. 250, 254 [447, 456] (1856). Ar- 
rirmep: 1 H. 255, 260 [457, 465] (1856). 

18. Where it is stipulated in a chattel mortgage that the 
mortgagor shall remain in possession until the breach of the 
condition, and if before such breach the mortgagor be declared 
bankrupt, the mortgagee has a right to immediate possession ` 
of the mortgaged property provided always that the mortgage 
is valid. Fallon v. Robinson, 2 H. 227 (1860). 

19. The holder of a second mortgage of chattels was 
held not estopped to deny the validity of a prior unrecorded 
mortgage by reason of a warranty in his mortgage against en- 
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cumbrances “except my mortgage to Ellis.” Hllis v. White,” 
3 H. 205 (1870). 

20. A chattel mortgagee cannot maintain a Dill for an 
injunction against the sale upon execution of the mortgaged 
chattels, as he has an adequate remedy at law. Nott v. Bur- | 
gess, 5 H. 420 (1885). 

91. If there be no express stipulation to the contrary, 
the right of possession of mortgaged chattels vests in the mort- 
gagee immediately upon the execution of the mortgage. Nott 
v. Burgess, 5 H. 420, 421 (1885). 

22. A mortagee of chattels may, under certain circum- 
stances, especially when the mortgage is recorded, retain the 
mortgagor in charge for him. Harrison v. Marks, 11 H. 506, 
509 (1898). 

28. The interest of the mortgagor in possession of mort- 
gaged chattels is subject to levy and sale at the instance of 
the mortgagor’s creditors. Inter-Island Tel. Co. v. Liliuoka- 
lani, 16 H. 605 (1905). 


V. FORECLOSURE. 


24. In a sale of mortgaged chattels the property itself 
should be on view; and where cattle which were running at 
large in the country were sold at an auction room three miles 
away, in lots of ten or more, unidentified, the sale was held 
invalid for uncertainty. Silva v. Lopez, 5 H. 262, 966, 271 
(1884). 

25. Chattel mortgagees are entitled to the possession of 
such portion remaining of the personal prpoerty that was in 
possession of the mortgagor at the time of the mortgage. 
Phillips v. McChesney, 8 H. 289 (1891). 

26. A mortgagee, holding a chattel mortgage on a stock 
of goods and after acquired stock, must take actual possession 
of said stock to give him a legal title in the same. Phillips v. 
McChesney, 8 H. 289, 292 (1891). 


CHURCHES. 


SEE Religious Societies. 


CITIZENS. 


Proceedings for naturalization. Sere Aliens III. 
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Prior to the annexation of Hawaii a person born in 
Hawaii of British parents domiciled in Hawaii was a Hawaii- 
an subject or citizen. Macfarlane v. Castle, 11 H. 166, 175 


(1897). 


CLERKS OF COURT. 


Court procedure, ete. See Courts; Judges. 


1. When a paper is presented for filing in the absence of 
the clerk of court, it should be taken to the deputy clerk, or 
left on the desk of the clerk, and his attention called to it 
seasonably; and if it is lost meanwhile, it is at the risk of the 
person leaving it. Hackfeld v. Ing Choi, 5 H. 9 (1883). 

2. In the absence of the clerk of court his deputy may 
perform his duties. King v. Kahele, 7 H. 888 (1888). 

3. Under a statute authorizing clerks of court to “issue 
process” they were held to have the power to make and pub- 
lish a notice of the hearing of a petition for letters of admin- 
istration. Magoon v. Ami, 8 H. 191 (1890). 

4. The record of the court cannot be impugned by fhe 
clerk’s minutes. Walker v. Peterson, 9 H. 93 (1893). 

- 5. The second clerk is properly appointed by the magis- 
trate and not by the mayor under the provisions of the county 
act for the appointment of county officers. Territory v. Clark, 
20 H. 391 (1911). 

6. A clerk of the circuit court holds his office during the 
pleasure of the. appointing power. In re Pringle, 22 H. 557, 
561 (1915). 

7. Under section 2314, R. L. 1915, which provides that 
there shall be as many clerks of the circuit courts as may be 
necessary, appointed and removable by the judge or judges 
thereof, as the case may be, held, that in a circuit where there 
are more judges than one, the appointment or removal of a 
clerk requires the presence, actual or constructive, of: all the 
judges and the concurrent action of a majority. In re Prin- 
gle, 22 H. 557 (1915). 


CLUBS. 


A social club furnishing liquor to its members and 
guests should have a license to sell liquor. Territory v. Pacific 
Club, 16 H. 507 (1905). 


182 COLLISIONS. 


COLLISIONS. 


1. A vessel, though in charge of a pilot, the taking of 
whom is compulsory, colliding with another is not thereby 
exonerated from responsibility for damages caused by the col- 
lision. Avery v. “Oyphrenes,” 3 H. 650 (1875). 

2. A vessel entering a harbor is bound to exercise great 
care and diligence and must avoid a ship at anchor or at the 
wharf if it be practicable and consistent with her own safety. 
Avery v. “Oyphrenes,” 3 H. 650, 655 (1875). 

3. In case of a collision at sea where both vessels are at 
fault the amount of damage should be divided, each party 
obtaining from the other one-half of the damage which he has 
suffered. Macfarlane v. Schooner Walker, 6 H. 408, 406 
(1883). 

4. A vessel which fails to keep a proper lookout is re- 
sponsible for a collision, where there is no contributory negli- 
gence on the part of the other vessel. Pacific Navigation Co. 
v. Allen, T H. 12 (1887). SEE arso Macfarlane v. Schooner 
Walker, 6 H. 408 (1883). 

5. In case of collision at sea a failure to obey the statutes 
as to side lights will not defeat recovery of damages if the 
collision results from other causes. Hind v. Wilders S. 8. 
Co., 18 H. 112, 121 (1900). 

6. When a steamship and a sailing vessel EE each 
other at sea it is the duty of the steamship to keep out of the 
way, and of the sailing vessel to. keep her course. Hind v. 
Wilders S. S. Co., 18 H. 112, 122 (1900). 


COMMERCE. 


Defendant received in Honolulu a consignment from 
California of five wooden cases each addressed to him and each 
containing five tins, each of the latter in. turn containing 
twenty 5-tael tins of opium. Each of the 5-tael tins bore the 
marks and stamps placed on them by the custom house officer 
at San Francisco upon the original importation from Hong 
Kong, as required by treasury regulations. Held, under the 
decisions relating to the interstate commerce clause of the con- 
stitution, the wooden cases and not the 5-tael tins were the 
“original packages.” Territory v. Lam Yip Kee, 19 H. 565 
(1909). et 
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COMMON LAW. 


SEE ALSO Customs and Usages. 


1. The common law of England is not in force in Hawaii 
eo nomine and as a whole. Its principles are in force so far 
as they have been expressly or by necessary implication incor- 
porated into our laws by enactment of the legislature, or have 
been adopted by the rulings of the courts of record or have 
become a part of the common law by universal usage, but no 
farther. Kake v. Horton, 2 H. 209, 211 (1860); In re Vida, 
1 H. 63, 64 [107, 108] (1852); King v. Robertson, 6 H. 795 
(1889) ; Asegut v. King, 2 H. 788, 734 (1865); Campbell v. 
Manu, 4 H. 459 (1882); Awa v. Horner, 5 H. 548 (1886); 
Puukaiakea v. Hiaa, 5 H. 484 (1885); Thurston v. Allen, 
8 H. 892, 398 (1892); In re Congdon, 6 H. 683, 685 (1886). 
SEE arso Rooke v. Queen’s Hosp., 12 H. 375, 879 (1900); 
Van Gieson v. Magoon, 20 H. 146, 163 (1910). 

2. The practice in Hawaii has leaned in favor of the 
common law where the same does not “conflict with the laws 
and customs of this kingdom.” Rex v. Tin Ah Chin, 3 H. 
90, 95 (1869). 

8. The common law and authorities of England and the 
United States are not conclusive in Hawaii unless their prin- 
ciples are incorporated in our system of law and recognized 
by the adjudications of the supreme court. King v. Agnee, 
3 H. 106, 112 (1869). 

4. 'The English common law has not been adopted in 
Hawaii, and no technical rules or provisions exist whereby the 
courts are forbidden to construe instruments according to their 
real and plain meaning. Kuuku v. Kawainui, 4 H. 515, 517 
(1882). 

5. Although there are no common law offenses in Hawaii, 
resort may be had to the common law for definitions of techni- 
cal words in penal statutes. King v. Angee, 8 H. 259, 260 
(1891) ; Territory v. Scully, 22 H. 618, 629 (1915). 

6. ‘The common law as such was not in force in Hawaii 
until Jan. 1, 1893. Mossman v. Hawn. Govt., 10 H. 421, 486 
(1896). qa Henrique v. Paris, 10 H. 408, 413 (1896). 

7. In Hawaii there are no common law offenses. Repub- 
lie v. Kapea, 11 H. 998, 300 (1898); Republic v. Ah Cheon, 
10 H. 469, 472 (1896) ; King v. Kalailoa, 4 H. 39, 40 
(1877). 

8. Prior to Jan. 1, 1898, the courts of Hawaii were free 
` to adopt or reject the rules of the common law. Guardianship 
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of Parker, 14 H. 347,.350 (1902); Branca v. Makuakane, 
13 H. 499, 500 (1901); Asegut v. King, 9 H. 738, 734 
(1865). SEE Puuku v. Kaleleku, 8 H. 77, 80 (1890). 

‘ 9. The common law consists of principles, not set rules; 
it therefore admits. of different applications under different 
conditions, and by the terms of our statute it is to be ascer- 
tained by American as well as English decisions. Dole v. 
Gear, 14 H. 554, 561 (1903). 

10. The rule in Shelley's case is not law in Hawaii. 
Estate of Holt, 19 H. 78 (1908); Evans v. Bishop Trust Co., 
21 H. 74 (1912); Robinson v. Aheong, 18 H. 196 (1900); 
Rooke v. Queen’s Hospital, 12 H. 375; 389 (1900). 

11. English statutes enacted as late as 1827 or 1848 are 
too recent to be considered part of the “common law of Eng- 
land.” In re Craig, 20 H. 447, 450 (1911); Macaulay v. 
Schurmann, 22 H. 140, 144 (1914). 

12. Since the passage of the Hawaiian statute adopting 
the common law of England the courts of Hawaii have no 
option but to adopt the rule of the common law in cases not 
covered by statute or fixed by judicial precedent or usage. 
Macaulay v. Schurmann, 22 H. 140, 144 (1914): 

13. In ascertaining what the common law is we are to 
consult American as well as English decisions. Macaulay v. 
Schurmann, 22 H. 140, 144 (1914); Ena. Estate v. Ena, 
18 H. 588, 591 (1908) Dole v. Gear, 14 H. 554, 561 
eve) 


CONSPIRACY. 


Ser Criminal Law, 58. 


1. Every fraudulent combination, mutual understanding, 
or concerting together of two or more, to do what is obviously 
and directly wrongfully injurious to another is a conspiracy. 
King v. Anderson, 1 H. 41 [67] (1851). 

2. A conspiracy to charge a felony, is a felony; and if 
it results in extortion, which is also a felony, the one crime 
is not merged in the other. King v. Thornton, 4 H. 45 
(1877). 

3. In a prosecution for conspiracy to charge a felony 
with intent to extort money the defendant is not entitled to an 
acquittal on the ground that the felony had not been actually 
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committed, if the threat to charge a felony was the means 
of extorting money. King v. Thornton, 4 H. 45 (1877). 

4. In an indictment for conspiracy it is not sufficient 
to describe the conspiracy as a conspiracy to commit the crime 
of murder, larceny, treason, etc., but the statutory description 
of the offense must be set out so that the court may see that 
the facts charged amount to the statutory crime. King v. Ho 
Fon, 7 H. 757 (1889). . 

5. A conspiracy to commit a criminal offense of lower 
grade than the conspiracy is not merged in such offense when 
completed. Territory v. Johnson, 16 H. 743, 749 (1905). 

6. Although two independent offenses cannot be charged 
as such in the same count, it is usual and proper to set forth 
in an indictment for conspiracy the’ acts done in pursuance 
of the conspiracy, and it is immaterial that such acts consti- 
tute an offense, provided they are charged merely by way of 
aggravation or otherwise as done in pursuance of the con- 
spiracy, and not as an independent offense. Territory v. 
Johnson, 16 H. 743, 750 (1905). 

7. Conspirators jointly. indicted are not entitled to sep- 
arate trials of right, and a refusal to allow them to be tried 
separately is within the diseretion of the trial court, not sub- 
ject to reversal except in case of abuse. Territory v. Johnson, 
16 H. 743, 752 (1905). 

8. A warrant paid two days after the alleged conspiracy 
which had for its object the obtaining of the money so paid 
is admissible on a charge of the conspiracy. Territory v. John- 
son, 16 H. 748, 755 (1905): 

9. The commission of. a gross alent in pursuance of a 
conspiracy may be shown in support of the charge of con- 
spiracy, as bearing on the question of intent. Territory v. 
Johnson, 16 H. 743, 758 (1905). 

10. It is not error to refuse to instruct the jury that they 
should be especially careful to avoid being unduly influenced 
by proof of a gross cheat into the belief that a’ conspiracy to 
commit gross cheat had been proved especially when the jury 
had been instructed that the defendants were charged with 
conspiracy alone and not gross cheat. Territory v. Johnson, 
16 H. 743, 759 (1905). 

11. A mutual undertaking which would constitute a erim- 
inal conspiracy may be inferred from the conduct of the 
defendants, their mutual relations to each other with reference 
to a common object and by circumstantial evidence.’ The order 
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of presenting proofs is immaterial. Territory v. Soga, 20 H. 
71, 76 (1910); King v. Anderson, 1 H. 41 [67] (1851). 

12. The statute makes a combination or mutual under- 
taking or concerting together to incite acts of. violence, and to 
threaten and intimidate laborers who should. not strike for 
higher wages or who should return to work, punishable as 
the offense of conspiracy. . Territory v. Soga, 20 H. 71 
(1910). 

13. A sworn complaint, charging the means of a conspir- 
acy to be “By intimidating and threatening violence against, 
and inciting and instigating assaults and batteries” upon cer- 
tain persons, “as well as to boycott financially and to ostracize 
socially,” does not charge a felony, but a conspiracy in the 
third degree, which is a misdemeanor, and a defendant is 
not entitled, under the Fifth Amendment to the Constitution, 
to a presentment or indictment by a grand jury before trial 
therefor. Territory v. Soga, 20 H. 71 (1910). 

. 14. In a prosecution for criminal conspiracy, evidence of 
letters addressed to one of the defendants by Japanese in dif- 
ferent parts of the territory, applauding newspaper articles 
for which defendants were responsible, and urging violent 
methods for securing higher wages; and evidence of assaults 
by the Japanese upon other Japanese laborers is admissible as 
tending to show that the persons to whom the publications and 
speeches had been addressed were aroused thereby to urge the 
unlawful acts suggested by them. Territory v. Soga, 20 H. 
71, 89. (1910). 


CONSTITUTIONAL LAW. 


Constitutionality of acts relating to sale of intoxicating 
liquors. Ser Intoricating Liquors, II. 

Power to prohibit sale of amaama from private ponds. 
See Fish, IV. 

Power of board of health to abate nuisances. Sux Health. 

Original packages. SEE Commerce. l 

SEE arso Municipal Corporations; Searches and Seizures; 
Statutes. 


I. ESTABLISHMENT AND AMENDMENT OF CONSTITUTIONS. 
1. The Hawaiian government was not established by the 


people; the constitution emanated from the king. Rex v. 
Booth, 2 H 616, 630 (1863). 
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2. When a constitution takes effect it is a new departure 
jn the government of a country, inasmuch as it states anew 
` the principles upon which the government is to be admin- 
istered, and rearranges the distributions and limitations of sov- 
ereign powers. Allo v. Smith, 8 H. 420 (1892). 

3. The following provisions of the constitution of the 
United States were not in force in Hawaii between the date 
of annexation, July 4, 1898, and the taking effect of the 
Organic Act, June 14, 1900: Art. ITI, Sec. 2; Amendments 
V, VI, VIL VIII, and XIII. Republic v. Edwards, 11 H. 
571 (1898); Spencer v. McStocker, 11 H. 581 (1898); In re 
Wong Tuck, 11 H. 600 (1899); In re Ah Ho, 11 H. 656 
(1899); Colegrove v. “Columbia,” 11 H. 693 (1899); Pea- 
cock v. Republic, 12 H. 27 (1899); Republic v. Edwards, 
12 H. 55 (1899); Haw. Star v. Kaylor, 12 H. 64 (1899); 
Spencer v. Collector, 12 H. 66 (1899); Honomu 8. Co. v. 
Sayewiz, 12 H. 96 (1899); Republic v. Yamane, 12 H. 189 
(1899); Territory v. Marshall, 18 H. 76 (1900); Ex Parte 
Ah Oi, 18 H. 534 (1901). AFFIRMED IN PRINCIPLE: Hawaii 
v. Mankichi, 190 U. S. 197 (1903). Conrra: Ex Parte Ed- 
wards, 18 H. 89 (1900). l 

4. The Organic Act of Hawaii stands in the place of a 
constitution for the territory, to whichits laws must conform. 
Carter v. Gear, 197 U. S. 848, 353 .(1904). 


II. CONSTRUCTION, OPERATION AND ENFORCEMENT OF 
CONSTITUTIONAL PROVISIONS. 


5. Every presumption is in favor of the constitutionality 
of acts of the legislature. . Bishop v. Judd, 4 H. 29, 35 
(1877). 

6. Before courts will exercise the high power of declaring 
a statute unconstitutional and so set aside the will of the 
supreme law-making power, it must appear that such act is 
clearly in contravention of the fundamental law. Bishop v. 
Judd, 4 H. 99, 35 (1877). 

7. The fact of the law having stood for many years with- 
out challenge gives a presumption in favor of its constitu- 
tionality, besides the general presumption that way in favor- 
of statutes. Bishop v. Judd, 4 H. 29, 37 (1877). 

8. The courts cannot declare a statute unconstitutional 
and void solely on the ground of unjust and oppressive provi- 
sions, or because it is supposed to violate the natural, social or 
political rights of the citizen, unless it can be shown that such 
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injustice is prohibited or such rights guaranteed or protected 
by the Constitution. Pahoa v. Haupu, 4 H. 158 (1879). 

9. Whenever an act purporting to be a statute passed by 
the legislature is an act which the Constitution prohibits, or 
does not authorize, and such act is sought to be enforced as 
law, it is the duty of the courts to declare it null and void. 
In re Gip Ah Chan, 6 H. 25, 84 (1870). 

10. The court is never authorized to declare a law un- 
constitutional unless in cases. where the rights of persons are 
necessarily affected by the law, and where there are no other 
clear and valid grounds on which the judgment may be based. 
In re Gip Ah Chan, 6 H. 25, 35 (1870). 

11. Before the passage of the judiciary act of 1892, when 
the justices of the supreme court sat at nisi prius, it was held 
that where a constitutional question was raised, if the justice 
before whom it was raised had grave reasons for believing 
that the procedure or act in question was forbidden by the 
Constitution he should reserve the question for the considera- 
tion of the whole court. King v. Luce, 6 H. 684, 686 (1888). 

12. The court will not pass upon a constitutional ques- 
tion and declare a statute to be invalid unless a decision upon 
that very point becomes necessary to the determination of the 
cause. King v. Young Tang, 7 H. 49, 61 (1887); Prov. 
Govt. v. Caecires, 9 H. 522, 525 (1894) 5 Schoening & Co. 
v. Miner, 22 H. 196, 202 (1914). 

13. One who takes out a Hosni on a business is not 
thereby estopped to attack as unconstitutional the law under 
which he took his license. King v. Law Kiu, 7 H. 489 (1888). 

14. Courts are never to declare an act void unless the 
nullity and invalidity of the act are placed, in their judgment, 
beyond reasonable doubt. A reasonable doubt must be solved 
in favor of legislative action and the act sustained. Hilo 
Sugar Co. v. Mioshi, 8 H. 201 (1891). 

15. The court will not consider the constitutionality of a 
law unless its repugnancy to the Constitution is pointed out 
by counsel. King v. Joe, 8 H. 287 (1891). 

16. One who was granted the privilege of voting under 
one constitution, may be disfranchised by the adoption of a 
new constitution which establishes different qualifications for 
voters. Ahlo v. Smith, 8 H. 420 (1892). 

17. Courts should not pass on difficult and grave ques- 
tions of constitutional power and declare statutes invalid where 
this can be avoided. Peacock v. Republic, 12 H. 27, 38 
, (1899). 
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17a. Under the constitution and laws in force in Hawaii 
in 1880 the supreme court had power to declare a statute un- 
constitutional which it deemed contra bonos mores. Kealoha v. 
Castle, 17 H. 45 (1905); Maka v. Ah Fai, 8 H. 681 (1875). 

18. One who acquiesces in the operation of a statute is 
precluded from afterwards excusing non-performance of acts 
required by it on the ground of its unconstitutionality. Ter- 
ritory v. Tue Bun, 20 H. 267 (1910). 

19. No court should hold a statute unconstitutional. sim- 
ply because: litigants have alleged and conceded it to be in con- 
flict with the constitution. McCandless v. Campbell, 20 H. 
411, 418 (1911). 

20. The auditor of the territory may invoke the invalid: 
ity of a statute in defense of his action in refusing to allow 
a claim. In re Cummins, 20 H. 518, 525 (1911). 

91. <A constitutional question cannot be considered when 
raised by one whose rights would not be affected by the decision 
thereon. Wilder v. Colburn, 21 H. 701, 708 (1913); Terri- 
_ tory v. Hoy Chong, 91 H. 39, 42 (1912) ; In re Cummins, 
20 H. 518, 524 (1911); In re Craig, 20 H. 483, 490 (1911); 
Territory v. Miguel, 18 H. 402, 404 (1907); King v. Young 
Tang, 7 H. 49, 61 (1887); King v. Yat Sing, 8 H. 672, 673 
(1876). . Sex In re Atcherley, 19 H. 535, 542 (1909). 


III. DISTRIBUTION OF GOVERNMENTAL POWERS AND 
FUNCTIONS. 


22. The legislature may delegate to an executive board 
the power to make rules and regulations for the administration 
of laws passed by it. In re Chow Bick Git, 4 H. 385, 398 
(1881). `- i 

23. The legislature may ‘place considerable discretionary 
power in executive officers but in such case there should be 
something in the statute to guide or control the action of the 
officers.. Tai Kee v. Minister, 11.H. 57, 62 (1897). SEE 
Territory v. Sing High, 19 H. 628, 630 (1909). 

. 94. The statute dividing the offense of libel into two 
degrees does not delegate to the court or jury power to define 
a criminal offense but only.to determine the penalty, and is 
constitutional. . Territory v. Marshall, 18 H. 76 (1900). 
AFFIRMING Terr. v. Marshall, 12 H. 366 (1900). 

25... The legislature is authorized to..create a commission 
to settle claims against the territory, whose awards. shall be 
final. Liverpool Ins. Co. v. Macfarlane, 14 H. 481 (1902). 
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26. It is an established general doctrine of constitutional 
law that the power conferred upon the legislature to make 
laws cannot be delegated to any other authority. McCandless 
v. Campbell, 20 H. 411 (1911). 

27. The power of taxation may not be delegated to admin- 
istrative officers. The power to enact health regulations. hav- 
ing the force of law, may be delegated to municipalities and 
local boards of health. McCandless v. Campbell, 20 H. 411 
(1911). 

28. The provisions of Chap. 71, R. L. 1915, relating to 
the improvement of insanitary land do not constitute a dele- 
gation to an administrative board of the power of taxation. 
Brown v. Campbell, 21 H. 314, 326 (1912). 

29. Section 3843, R. L. 1915, authorizing the imposition 
of indeterminate sentences, does not impinge upon the power 
and discretion vested in the court by section 81 of the Organic 
Act, is within the legislative power, and is not unconstitu- 
tional. . Territory v. Armstrong, 22 H. 526, 536 (1915). 


IV. POLICE POWER IN . GENERAL, 


30. A law prohibiting the sale of intoxicating drinks to 
natives of Hawaii (Sec. 1, Chap. 42, Penal Code) was held 
to be constitutional and in accordance with the policy of 
Hawaiian legislation from the earliest foundation of the gov- 
ernment. Rex v. Booth, 2 H. 616 (1868). 

31. A law forbidding the recovery of any debt contracted 
for liquor sold at retail, is not in restraint of trade, and on 
the theory that it is a police regulation for the prevention of 
drunkenness is constitutional. Burdick v. Rhodes, 8 H. 250, 
951 (1871). 

32. The state has the authority inherent in itself to secure 
the health, welfare and safety of the individual, and acting 
under the police power may lawfully segregate lepers. Segre- 
gation of Lepers, 5 H. 162, 166 (1884). 

33. It is not doubtful that the sale and traffic in spirit- 
uous liquors is a matter coming within the scope of the police 
power of the state. Wing Wo Chan & Co. v. Hawn. Govt., 
7 H. 498, 501 (1888). 

. 84. Te is within the police pow er of the state to restrict 
the business of laundering clothes for hire within a certain 
. area. Republic v. Kum Lee, 10 H. 491 (1896); King v. 
Tong Lee, 4 H. 885 (1880). See Territory v. Ah Choy, 
17 H. 331 (1906). 
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35. An act regulating the granting of laundry licences 
and requiring a certificate by the board of health that the 
proposed location for a laundry is suitable, is not unconstitu- 
tional. Territory v. Sing High, 19 H. 628 (1909). 

36. The business of emigrant agent is one which may 
lawfully be regulated as well as taxed. Act 48 of the Session 
Laws of 1911 (Secs. 2016-2024, R. L. 1915) constitutes a 
lawful exercise by the legislature of the power of taxation 
and of the police power, and is constitutional. In re Craig, 
20 H. 483 (1911). 

37. Sections 94 and 95 of the Organic Act have not 
reserved to Congress exclusive control over the sea fisheries of 
this territory. The police power of the territory with reference 
to the public fisheries has not been restricted so as to prevent 
the enactment of general laws respecting the means or methods 
by which fish may be taken and forbidding the use of certain 
kinds of nets. Act 156 of the Session Laws of 1913 (Sec. 
632, R. L. 1915) held not to be in conflict with said sections 
of the Organic Act. Territory v. Makaiwi, 21 H. 631 (1918). 

38. There must be some obvious and real connection 
between the actual provisions of police measures and their 
assumed purpose; the police power is limited to enactments 
which have reference to the purposes to be accomplished. In 
re Kalana, 22 H. 96, 102 (1914). 


V. VESTED RIGHTS. 


39, A statutory privilege is not a vested right. King v. 
Yat Sing, 8 H. 672, 674 (1876). 

40.- An act making it an offense to have opium in posses- 
sion (S. L. 1874, Chap. 56) was held not retrospective, al- 
though it took away a privilege previously granted, as a privi- 
lege is not a vested right. King v. Yat Sing, 3 H. 672, 674 
(1876); King v. Auwai, 3 H. 687 (1876). 

41. The tenure of office of a justice of the supreme court 
being created by the constitution, the legislature cannot de 


prive him of his office by repealing the act under which he - 


was appointed. King v. Testa, 7 H. 201 (1888). 

42. A creditor’s claim against the husband for the debt 
of his wife, which existed prior to June 28, 1888, was not 
a vested right and could be taken away by statute. Dowsett 
v. Jones, 9 H. 548 (1894). 

48. A licensee has no vested interest in his business as 
against the government. Ottmann v. Young, 12 H. 808, 305 
(1900) ; Bradley v. Thurston, 7 H. 898, 582 (1889). 
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VI. OBLIGATION OF CONTRACTS. 


44, A statute which alters or repeals a prior statute per- 
mitting suits to be prosecuted against the territory, but pro- 
viding no method of the payment of a judgment in such case, : 
is not unconstitutional. Peacock v. Territory, 11 H. 404 
(1898). 

45. Sec. 2548, R. L. 1915, is not unconstitutional and 
does not impair the obligation of a contract by requiring a 
plaintiff to pay the costs when a judgment recovered by him’ 
in the district court is reduced one-fifth in the appellate court 
although the costs exceed the sum awarded him for breach of 
the contract sued on. Carpenter v. Lawson, 19 H. 488 
(1909). i 


VII. RETROSPECTIVE AND EX POST FACTO LAWS. 


46. There is no constitutional provision nor any act of 
congress which prohibits the legislature from enacting a retro- 
spective law. Jn re Kalana, 22 H. 96, 107 (1914). 

47. That portion of Act 99, Session Laws of 1913 (R. L. 
1915, §1965), providing “that no license shall be so issued 
until the applicant therefor shall have filed with the treasurer 
of the county or city and county a certificate showing -the 
payment in full of all taxes due from said applicant on the 
date of said application,” does not impose any penalty for the 
past delinquency nor attempt to punish the applicant for any 
past offense, hence the same is not invalid as being in con- 
flict with the provision of the federal constitution prohibiting 
the passage of ex post facto laws. In re Kalana, 92 H. 96 
(1914). 

48. The statute imposing an inheritance or succession 
tax upon a transfer under a power of appointment made in 
contemplation of death, whether the power of appointment 
was created before or after the enactment of the statute, is 
not retroactive and is valid and constitutional. Robinson v. 
Treasurer, 22 H. 742 (1915); Brown v. Treasurer, 20 H. 41 
(1911). arr 


VIII. PRIVILEGES OR IMMUNITIES, AND CLASS 
LEGISLATION. j 


49. A tax imposed upon foreigners and those of foreign 
parentage for the support of schools where English was taught 
was held not unconstitutional on the ground of discrimination. 

, Naone v. Thurston, 1 H. 220 [392] (1856). i 
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50. <A statute providing that no marriage of a Hawaiian 
woman with a Chinese shall be invalid by reason of a previous 
marriage of such Chinese in China, if the woman was unaware 
sof such previous marriage was held unconstitutional and void. 
Maka v. Ah Fa, 3 H. 680 (1875). 

51. An act forbidding the washing of clothes for hire 
within a certain area except at a designated locality is not 
class legislation, for it applies to all poe King v. Tong 
‘Lee, 4 H. 885, 848 (1880). 

59. An act which prescribed that no wholesale or retail 
license should be granted to any person except upon the condi- 
tion that he keep his books of account in the English, Ha- 
waiian or some European language, was held unconstitutional, 
as a restriction upon the liberty of the person, and his right 
of acquiring and possessing property. King v. Lau Kiu, 
7 H. 489 (1888). Sre Takichi Sakata v. High Sheriff, 16 H. 
181 (1904). 

58. An act which forbids persons the conduct of whose 
business requires a license, from having spirituous liquor in 
certain quantities in their possession is discriminatory and 
unconstitutional. King v. Fernandez, T H. 505 (1888). 

54. While the police power may be exercised severely 
within the limits of what is for the public welfare and safety, 
it cannot be considered lawful to make arbitrary discrimina- 
tions. King v. Fernandez, 7 H. 505 (1888). 

55. It is well settled that classification for legislative 
purposes is constitutional provided the classification is reason- 
able and not merely arbitrary. If the legislation extends to 
all within the class it is unobjectionable from the constitutional 
standpoint. Republic v. Akau, 11 H. 868, 867, 868 (1898); 
Campbell v. Shaw, 11 H. 112, 121 (1897). 

56. The imposing of a fee of $5.00 for each theatrical 
performance under Act 64, S. L. 1896, was held a valid exer- 
cise of the taxing power. Desky v. Minister of Interior, 12 
H. 188 (1899). ` 

57, A statute which gives executive officers arbitrary 
power with reference to the "conduct of a lawful business, and 
contains nothing to guide or control the action of such officers 
is void. Tai Kee v. Minister of the Interior, 12 H. 164 
(1899). SEE Tai Kee v. Minister of the Interior, 11 H. 57 
(1897). i 

- 58, The territory is not prevented by the Fifth and 
Thirteenth Amendments to the United States Constitution 
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from classifying the objects of taxation. Robertson v. Pratt, 
13 H. 590 (1901). | | 

59, A statute providing for the payment of an annual 
fee of $10.00 by physicians licensed to practice after a certain 
date but not by those licensed before such date is discriminatory 
and void. Territory v. McDonald, 17 H. 389 (1906). 

60. A statute (Act 40, S. L. 1905) regulating the practice 
of veterinary medicine and requiring veterinaries to be 
licensed, which is applicable only to a town and suburbs with 
a population of over 5,000 inhabitants, is unconstitutional and 
void. Terr. v. Pottie, 19 H. 99 (1908). 

61. Ordinance 5 of the county of Oahu, relating to the 
registration, identification, use and operation of motor cars, 
is not contrary to the 5th or 14th amendments to the constitu- 
tion, as discriminatory. Territory v.: Schaefer, 19 H. 214 
(1908). 

Gla. Act 25, S. L. 1907 (R. L. 1915, See. 1992) requir- 
ing a different fee for a banking license in Hilo, Honolulu and 
elsewhere is valid. Trust Company v. Treasurer, 19 H. 262 ` 
(1908). . 

62. The inheritance tax statute (Laws of 1905, Act 102, 
Chap. 96, R. L. 1915) which provides that in the case of 
certain relatives the succession tax shall be 2% on the value 
of the property received in excess of $1000.00, while in all 
other cases it shall be 5%. on the value of the property received 
in excess of $500.00 is not discriminatory and does not vio- 
late the United States Constitution. state of Hall, 19 H. 
581 (1909). 

68. Act 96, S. L. 1907 (See. 8051, R. L. 1915) requir- 
ing a license fee of $5 for a fishing boat with a beam of 30 ` 
inches or more, is not in conflict with Sec. 95 Organic Act, 
declaring the fisheries in the sea waters of the territory free 
_ to all citizens of the United States, or under Sec. 55 prohibit- 
ing the granting of special privileges or immunities, or because 
it is discriminatory class legislation or unreasonably classifies 
boats required to be licensed or prohibits a useful occupation 
or denies equal and uniform protection of the law. Territory 
v. Matsubara, 19 H. 641 (1909). 

64. Section 1980, R. L. 1915, is not unconstitutional in 
its requirement for an auction license of a fee of $600 for the 
district of Honolulu and $15 for each other taxation district. 
Territory v. Toyota, 19.H. 651 (1909). AFFIRMED: 996 U. 
8.184 (1912). T l 
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65. The inheritance tax law (Act 102, S. L. 1905, Ch. 
96, R. L. 1915) imposes a tax upon the succession, not on the 
property itself, and is not unconstitutional for the reason that 
it differentiates or classifies the beneficiaries and imposes a 
higher tax on the succession by one class than another. Brown 
v. Treasurer, 20 H. 41 (1910). 


IX. EQUAL PROTECTION OF LAWS. 


66. The statute providing for execution for good cause 
shown pending appeals from district magistrates unless the 
defendant shall furnish bond to pay judgment in appellate 
court does not deny appellant the right of trial by jury nor 
‘the equal protection of the laws. Hall & Son. v. Dickey, 
15 H. 590 (1904). 


X. DUE PROCESS OF LAW. 


67. A statute creating a board of commissioners to settle 
disputes relating to private ways does not conflict with a con- 
stitutional provision securing the right. of trial by jury “in 
‘all cases in which it has been heretofore used.” Rooke v. 
Nicholson, 1 H. 983 [508] (1856). 

68. The statute of Hawaii (not now in force) providing 
that a valid verdict might be rendered by nine members of a .. 
jury was held constitutional. King v. Camacho, 3 H. 385 
(1872). l 

- 69. Because an act relating to laundries exempts those 
who wash for themselves and not for hire, it is no reason for 
saying that those who are forbidden to use their property 
for this noxious purpose when washing for hire are thereby 
deprived of it without due process of law. King v. Tong Lee, 
4 H. 335, 343 (1880). 

70. Under a statute allowing an appeal in any civil or 

criminal case from a district court to a circuit judge at cham- 
bers, or a circuit court, and forbidding any further appeal on. 
the facts, the right of trial by jury is preserved. Paa v. Rich- 
ardson, 7 H. 300 (1888). 
_. 71. The injury to property by a change of grade of a 
street, made in pursuance of legislative authority is not such a 
“taking of property” without compensation as the constitution 
forbids. Widemann v. Thurston, T H. 470 (1888); Magoon 
v. Lord-Young Eng. Co., 22 H. 897, 885 (1914). 

79. “Due process of law” cannot mean less than a prose- 
cution or suit conducted according to the prescribed forms and 
solemnities for ascertaining guilt or determining the title to 
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property. Wing Wo Chan & Co. v. Hawn. Govt., 7 H. 498, 
502 (1888). Sex In re Man Nun, 7 H. 454, 459 (1888). 

73. That portion of an act relating to the sale of spirit- 
uous liquors, which provided that liquors “in domestic ship- 
ment” which were not marked in a certain manner, might be 
seized and forfeited to the government was held unconstitution- 
al, as the act did not provide for notice to the parties inter- 
ested. Wing Wo Chan & Co. v. Hawn. Govt., 7 H. 498 
(1888). i 
© T4. A statute (chapter 52, S. L. 1874) which provided 
for actions to quiet land ‘titles according to the practice in 
equity was held unconstitutional as it substituted a procedure 
without the possibility of resort to jury in cases where a trial 
by jury had hitherto been used. Estate of Kanaina, 8 H. 627 
(1879); In re Paloma, 4 H. 131 (1878). 

75. A statute making it a misdemeanor to cut down 
any forest tree within 250 feet of a road through a natural 
forest, and which provides no compensation to the owner. 
thereof, constitutes a taking of private property for public use 
and is unconstitutional. Puna Sugar Co. v. Territory, 13 H. 
272 (1901). 
= .%6. The provision of the Constitution relating to trial by 
jury in suits at common law involving over twenty dollars is 
sufficiently complied with in cases within the jurisdiction of 
district magistrates under our statutes if a trial by jury is 
allowed on appeal in the cireuit court. Lewers d Cooke v. 
Redhouse, 14 H. 290 (1902). 

TT. Chapter 97 of the Revised Laws 1915, relating to 
stamp duties imposes a tax and does not violate See. 8 of Art. 1 
of the United States Constitution. Tomikawa v. Gama, 14 H. 
431 (1902). 

78. The right to a trial by jury in all common law actions 
where the amount in controversy exceeds $20.00 is in full force 
and effect in Hawaii. Wong Chow v. Dickey, 14 H. 524 
(1909); Lewers & Cooke: v. Redhouse, 14 H. 260 (1909); 
Pringle v. Hilo Mere. Co., 18 H. 705 (1901). 

79. The constitutional provision that the accused in crim- 
inal prosecutions shall enjoy the right to have the assistance 
of counsel places no obligation on the territory to provide 
counsel. Territory v. Ferris, 15 H. 189 (1903). 

80. The statute authorizing a trial by a magistrate of a 
case where imprisonment for as long as one year may be im- 
posed, provided the defendant does not demand a jury, is con- 
stitutional. Ex parte Higashi, 17 H. 428 (1906). 
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81. Act 85 of the Session Laws of 1905, in so far as it 
prohibits a person from selling property on the representation 
and inducement that the purchaser shall have the right to 
select and receive some other property as a gift or premium, 
which: is unselected and unidentified by him at or before the 
sale, and the issuance of trading stamps for that purpose, is 
unconstitutional and void. Territory v. Gunst & Co., 18 H. 
196 (1907). 

` 89. The refusal of a license under Act 119, S. L. 1907 
(R. L. 1915, Chap. 122) to one who has on hand intoxicating 
liquors bought while holding a license under a former act, 
which, on termination of the license, cannot be sold by him, 
is not a taking of his property without due process of law. 
Territory v. Miguel, 18 H. 402 (1907). 

83. The statutes relating to the commitment of danger- 
ous insane persons by district. magistrates require a judicial 
trial with notice and opportunity to defend, and affords due 
process of law. In re Atcherley, 19 H. 346, 535 (1909). 

84. R. L. 1915, Sec. 1837, which limits the amount of 
damages to be recovered for injury to trees in the public high- 
ways, is constitutional. Humphreys v. Mello, 19 H. 468 
(1909). 

85. The provisions of Sec. 1076 et seq, R. L. 1915, 
creating a board of commissioners of insanity are not in vio- 
lation of Sec. 81 of the Organic Act, relating to the judiciary. 
In re Atcherley, 19 H. 885 (1909). 

86. While due process of law implies notice and an oppor- 
tunity to be heard it does not necessarily imply proceedings in 
court. Brown v. Campbell, 21 H. 314, 325. (1912). 

87. The provision of R. L. 1915, See. 2801, for service 

on the principal defendant by leaving a copy of the summons 
at his last and usual place of abode meets the requirement of 
the Constitution as to due process of law. Bicknell v. Her- 
bert, 20 H. 182 (1910). Arrirmep: Herbert v. Bicknell, 233 
U. S. 70 (1914); Kerr & Co. v. Greenbaum, 22 H. 321 
(1914). 
. . 88. Section 2435, R. L. 1915, providing that “the judge 
* * * * shall in no case comment upon the character, quality, 
strength, weakness, or credibility of any evidence submitted,” 
does not impair the right of trial by jury, and does not con- 
travene the Seventh Amendment of the Constitution of the 
‘United. States. Bannister v. Lucas, 21 H. 222, 234 (1912). 
Ser Territory v. Schilling, 17 H. 249, 264 (1906). 
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89. Chapter 71 of the Revised Laws 1915, as amended, 
relating to the improvement of lands which are in an insani- 
tary or dangerous condition, or deleterious to the public health, 
is a health measure enacted in pursuance of the police power, 
and does not constitute or provide for the taking of private 
property for public use without just compensation. Brown v, 
Campbell, 21 H. 314 (1912); Magoon v. Lord-Young Eng. 
Co., 22 H. 897, 832 (1914). 

90. In the proceeding provided for by Chap. 71, R. L. 
1915, relating to improvement of insanitary land, the land 
owner is not entitled, under the Seventh Amendment of the 
Constitution, to a trial before a jury on the question whether 
his land is in an insanitary or dangerous condition or dele- 
terious to the public health. Brown v. Campbell, 21 H. 314 
(1912). 

91. The provisions of Chap. 71, R. L. 1915, relating to 
improvement of insanitary land, requiring the giving of notice 
to the land owner of the decision of the board of health as to 
the condition of the land and of the nature and extent of the 
improvement required, and allowing an appeal from such 
decision to a board appointed by the circuit court, whose 
decision shall be final, with the opportunity to the land owner 
to be heard before such board of appeal, held to constitute due 
process of law, notwithstanding such board is not empowered 
to compel the attendance of witnesses or to administer oaths 
to witnesses. Brown v. Campbell, 21 H. 314 (1912). 

92. A statute which requires persons to. make returns to 
the assessor of their taxable property upon notice so to do and 
provides that in case any person so notified shall refuse or 
neglect to file a return of his property the assessor may make 
an assessment thereon according to the best information within 
his reach, which assessment shall be binding and conclusive 
upon all parties and shall not be subject to appeal, is not 
lacking in due process of law in so far as it affects one whose 
failure to make a return was due to contumacy or. negligence. 
Wilder v. Colburn, 21 H. 701 (1918). 

93. Act 99, Session Laws of 1913 (R. L. 1915, §1965) 
requiring the payment of all taxes before securing a license, 
was enacted by the legislature of the territory in the exercise 
of the power of taxation and is held to be not unconstitutional. 
In re Kalana, 22 H. 96 (1914). 

94. A statute which provides for an appeal from the find- 
ings of the board of health on the question of nuisance to an 
impartial board, and a hearing before action is taken is not 
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invalid because it makes the decision of the appeal board final 
without recourse to the courts. Magoon v. Lord-Young Co., 
22 H. 327, 846 (1914). 


CONTEMPT. 
I.. ACTS OR CONDUCT CONSTITUTING CONTEMPT. 


1. It is not necessary to constitute contempt that the act 
should be done in open court. In re Campbell, 9 H. 27, 30 
1857). . 

2. Publications libelling superior courts may be punished 
as contempt. In re Campbell, 2 H. 27, 80 (1857). 

3. An act of misconduct may be found by the court to 
be a contempt, though it is not one of those enumerated in 
Sec. 4052, R. L. 1915 (P. C. 1869, Ch. 29, Sec. 18, as 
amended). Ackerman v. Congdon, 7 H. 31 (1887). 

4. A publication tending to influence the result of a pend- 
ing suit, was held to be misconduct, punishable summarily as 
a contempt of court. Ackerman y. Congdon, 7 H. 31 (1887); 
Smith v. Aholo, 7 H. 115 (1887); King v. Lee Fook, 7 H. 
249 (1888). 

5. Contempts are generally divided into the classes of 
direct and constructive; direct being those committed in the 
presence of the court; and constructive being those acts which 
the court would have to construe by some process of reasoning 
to be equivalent to a direct contempt. The latter must have a 
tendency to obstruct or hinder the progress of justice in some 
particular case. In re Bush, 8 H. 221, 222 (1891). 

6. Prior to the enactment of Act 21, S. L. 1903 (Sec. 
4056, R. L. 1915) it was held that the legislature, in passing 
Act 42, S. L. 1888, Sec. 2, which said act replaced, regarded 
as constructive contempts only those that are not enumerated 
in See, 4059, R. L. 1915, and did not mean to include all 
those that are generally regarded as constructive contempts. 
In re Bush, 8 H. 221 (1891); Ex parte Smith, 14 H. 945, 
246 (1909). 

7. Publication in a newspaper that certain justices of the 
supreme court are guilty of an unexpiated crime, and there- 
fore unworthy to sit in judgment upon others is a contempt of 
court (under R. L. 1915, §4052) but the editor of the news- 
paper is not liable to be punished for such contempt unless 
he knowingly publishes the same. In re Bush, 8 H. 221, 223, 
226 (1891). | 
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8. Failure to obey a writ of ne exeat is a contempt. of 
court, even though the writ was improperly:issued, Aldrich v, 
First Judge, 9 H. 470 (1894). 

9. A refusal of a witness sworn to testify before a grand 
jury to answer a proper question is a direct criminal con- 
tempt. In re Y. Anin, 17 H. 336 (1906). 

10. It is not a contempt of court for a witness before a 
grand jury to violate an oath of secrecy which was unauthor- 
ized, and one imprisoned for such alleged contempt may be 
released on habeas corpus. In re Y. Anin, 17 H. 841 (1906). 

11. A defendant, enjoined from maintaining a pipe line 
over the land of another, cannot justify disobedience of the 
decree upon the ground that a cotenant and mortgagee, not 
a party to the suit, will not allow him to remove it. Oahu 
R. £ L. Co. v: Armstrong, 18 H. 507 (1907). 


I. POWER TO PUNISH AND PROCEEDINGS THEREUNDER. 


19. Where a commitment of a witness for contempt was 
made by a police justice in a matter within his jurisdiction 
and while he was acting within the scope of his authority, it 
was held that a justice of the superior court would not inter- 
fere upon habeas corpus. In re Webster, 1 H. 56 [95] 
(1852). 

13. When a contempt was incurred in open court, and 
there was no controversy about the facts, a rule to show 
cause is not necessary. In re Campbell, 2 H. 27, 29 (1857). 

14. When a court commits a party for contempt, the 
adjudication is a conviction, and the commitment in conse- 
quence is execution,. In re Campbell, 2 H. 27 (1857). 

15. A party in custody under process of attachment for 
non-compliance with a decree of court, will not be discharged 
when his want of funds with which to comply with such 
decree was caused by his sending money out of the kingdom 
subsequent to the hearing of the bill under which the decree 
was issued. In re Morrison, 2 H. 292 (1860). 

16. To punish summarily (as set forth in Sec. 4052, R. 
L. 1915) means that the court or magistrate may entertain 
the case and proceed to final judgment therein without sub- 
mitting it to a jury upon an indictment duly presented and 
found. Ackerman v. Congdon, 7 H. 31, 35 (1887). 

17. : The executive and advisory. councils of the provisional 
government of Hawaii had inherent power to punish for con- 
tempt. In re Sheldon, 9 H. 32, 88 (1893). 
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18. A circuit judge acting by authority of law in a judi- 
cial capacity has the right to punish for contempt. of court. 
In re Davis, 11 H. 594 (1898). 

19. A circuit judge is without jurisdiction to enforce 
an order for temporary maintenance, in an action in equity 
by a wife against a husband, by contempt proceedings, pending 
an appeal. Dole v. Gear, 14 H. 554 (1903). 

90. A person may not be sentenced for contempt of court 
until he is found guilty of the crime and the mittimus must 
show that the defendant has been so convicted. Hx parte 
Thurston, 17 H. 689 (1901). - 

21. <A prisoner committed for contempt is entitled to dis- 
charge on habeas corpus when the mittimus does not recite the 
circumstances of the offense. In re Vivas, 18 H. 670 (1907). 

22. A mittimus, reciting that the petitioner was adjudged 
guilty of direct contempt of court in that he took part in a 
fight with one T. in the court room when the court was 
engaged in the trial of a case and was summarily sentenced to 
pay a fine of $10 or be imprisoned until the fine should be 
paid, and that it appeared that the fine had not been paid, 
sufficiently complies with the statute requiring that the partic- 
ular circumstances of the offense be fully set forth. In re 
Mills, 19 H. 88, 97 (1908). 

23. Neither exceptions nor appeal lie to review a judg- 
ment of a circuit court in a casé of direct criminal contempt. 
In re Mills, 19 H. 88, 98 (1908); In re Y. Anin, 17 H. 886 
(1906) ; ae ee Smith, 14 H. 245, 247 (1902); Ex parte 
Ah Or, H. 534, 589 (1901); In re Davis, 11 H. 594, 
598 oe Onomea Sugar Co. v. Austin, 5 H. 604 Giet) 
Sex In re Holt, 20 H. 955, 257 (1910). 

24, Enforcement by contempt proceedings of an adminis- 
trator’s official duty to pay a creditor’s claim is not imprison- 
ment for debt. Estate of Ahi, 19 H. 282 (1908). l 

25. An order to appear before a grand jury on a day 
stated and answer a certain question upon pain of being 
adjudged guilty of contempt is not reviewable on a writ of 
error. In re Holt, 20 H. 255 (1910). 

26. A commitment for an alleged contempt which consists 
of the disobedience of an order made without jurisdiction is 
void. Andrews v. Whitney, 21 H. 264, 268 (1912); Ex parte 
Pahia, 18 H. 578, 578 (1901); Alau v. Everett, 7 H. 82, 83 
(1887), 

27. In eases of constructive contempt where the facts con- 
stituting ‘the alleged offense do not appear of record and are 
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not evident to the court it is necessary to give the court juris 
diction to proceed against the contemnor that a formal affidavit, 
complaint or information stating the facts be filed as a basis 
upon which an order to show cause or attachment may issue, 
Rose v. Ashford, 22 H. 469, 474 (1915). 


CONTINUANCE. 


In criminal cases. SEE Criminal Law, X. 


1. Notice of a motion for a postponement of a trial ought 
to be given to the opposite party, together with a copy of the 
affidavit upon which it is based. Judd v. Ladd & Co., 1 H, 
11 [14] (1847). 

9. A-continuance will not be granted on the ground of 
the absence of a witness where the adverse party admits that 
the witness would testify to the facts stated in the affidavit 
supporting the motion. Howard v. Hubertson, 1 H. 45 [74] 
(1851). 

3. The affidavit on a motion for a continuance on the 
ground of the absence of a material witness should set forth 
the facts to which the witness would testify. Queen v. Ah 
Kiao, 8 H. 466 (1892); Howard v. Hubertson, 1 H. 45 [74] 
(1851). 

4, An application for a continuance is addressed to the 
sound legal discretion of the court. McBryde Estate v. Gay, 
14 H. 818 (1902); Queen v. Ah Kiao, 8 H. 466 (1892); 
Kane v. Nakaleka, 7 H. 211, 213 (1888). 

5. An indefinite continuance by a magistrate is equiva 
lent to an order of dismissal and is appealable. Correa y. 
Baldwin, 16 H. 782 (1904); Humburg v. Namura, 18 H. 
702 (1901); Republic v. Pedro, 11 H. 287 (1898). 

6. <A circuit judge has no authority to make a rule or 
follow the practice of allowing a continuance of causes for the 
term, on payment of costs, without sufficient showing therefor. 
McBryde Estate v. Gay, 14 H. 818 (1909). 

T. A defendant upon denial of a motion to dismiss for 
want of proper service is not entitled to a continuance. Mills 
v. Walker, 18 H. 948 (1907). 

8. An order denying a motion for a continuance vill 
not be reversed unless an abuse of discretion is shown. Wal 
deyer v. Wailuku Sugar Company, 19 H. 245, 257 (1908). 
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CONTRACTS. 


Novation of contract. SEE Novation. 

Agreements in restraint of trade. Sre Monopolies. 

Laws impairing obligation of contracts. SEE Constitution- 
al Law, VI. | l 

Parol evidence to explain or modify. Sere Evidence, XI. 

SEE arso Municipal Corporations, V; Territory, II. 


I. REQUISITES AND VALIDITY. 
(a) NATURE AND ESSENTIALS IN GENERAL. 


1. In alternative contracts, where the promissor contracts 
to do a certain thing, or if not that, another; the promissor 
is bound, if one branch of the alternative cannot be performed, 
to perform the other. Dougherty v. Wilcox, 1 H. 181, 184 
[229, 234] (1854). 

2. A contract may be optional with one of the parties, in 
part or in whole, and obligatory on the other. Thompson v. 
Halawa Sugar Co., 6 H. 464, 480 (1884). 

3. A written contract whereby one party agreed to pay 
a certain sum “for all passengers received on board the vessel,” 
does not bind such party in the absence of a covenant on his 
part to place such passengers aboard the vessel. Bowler v. 
Board of Immigration, 7 H. 563 (1889). 

4, Where one performs services for another with his 
knowledge and acquiescence a request to perform the services 
and a promise to pay may be implied. Johnson v. Lee Toma 
Co., 16 H. 698, 699 (1905). 

5. There can be no implied contracts where an express 
contract would be invalid. Am.-Haw. Eng. & Constr. Co. v. 
Territory, 16 H. 711, 715 (1905). 

6. When a person performs services for another on ‘re- 
quest or when one performs services for another, who accepts 
the same, the services not being performed under such circum- 
stances as to show that they were intended to be gratuitous, a 
promise to pay for the services is implied by law. Byrne v. 
Goo Wan Hoy, 21 H. 588 (1913). 

7. The only distinction between an express contract’ and 
an implied contract lies in the mode of proof; there is none in 
the nature of the understanding. The one is to be proven by 
direct evidence of its terms, while the other-is to be shown 
by indirect evidence, being an implication reasonably drawn 
from all the circumstances and relations of the parties. Wall 
v. Focke, 22 H. 221 (1914). 
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8. Where maintenance and services are rendered between 
relatives living together as one household there is a presump- 
tion that they were intended to be gratuitous. In order to 
recover therefor the plaintiff must overcome this presumption 
by proving affirmatively either an express contract for remu 
neration or. circumstances showing a mutual understanding or 
expectation between the parties that there would be compen- 
sation. Holstein v. Benedict, 22 H. 441, 444 (1915); Luka 
v. Fyfe, 4 H. 569 (1883). 


(b) PARTIES, PROPOSALS AND ACCEPTANCE. 


9. A call for bids which does not contain an agreement 
to accept the highest good bid, does not bind the person issuing 
the call to accept any bid. ` McDonald v. Green, 5 H. 825, 329 
(1885). 

10. An oral acceptance of a written offer may be sent 
through third persons who need not be formally authorized 
to act for the acceptor. Wong Kwai v. Dominis, 13 H. 471 
(1901). 

11. A party who, with full knowledge of the facts con- 

nected with the execution of a contract, accepts a part of the 
benefits accruing from such contract, thereby ratifies the con- 
tract. Montano v. Castle, 14 H. 362 (1909). 
' 12. Notice of the acceptance of an offer need not be 
proven by direct testimony but may be inferred, and may 
come from any source. Knowledge that the offer has been 
accepted is equivalent to notice when notice is necessary. 
Clark & Henery v. Hackfeld, 16 H. 53 (1904). 

12a. The object of calling for tenders is to secure fair 
competition and prevent favoritism and extravagance. Lucas 
v. Am.-Haw. Eng. d Con. Co., 16 H. 80, 90 (1904); Wilson 
` v. Lord-Young Eng. Co., 21 H. 87, 97 (1919). 

13. In calling for bids for public work the superintendent 
of public works may require that certified checks be deposited 
with bids, and after doing so may not waive the condition; 
but he may accept an accepted draft on a well-known business 
house in place of a check. Lord v. Holloway, 16 H. 487, 441 
(1905). 

14. Though an agreement for the assignment of a lease, 
within a stated time, for a specified price, signed and delivered 
by one party to another, but wanting in mutuality, may not be 
susceptible of enforcement as a contract, or serving as a basis 
for damages for a breach thereof, and if without consideration 
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is inoperative as an option, still, it is an offer to assign the 
lease, and if accepted’ and the price tendered before it is 
retracted, and within the time stated, such offer and accept- 
ance constitute a valid contract. Henriques v. Vinhaca, 20 H. 
702, 711 (1911). ` 

14a. One whose responsibility as a bidder for a public 
contract is questioned is entitled to a hearing as to his respon- 
sibilities.. Wilson v. Lord-Young Eng. Co., 21 H. 87 (1912). 

14b. The phrase “responsible bidder” means one who 
is not only financially responsible, but who is possessed of the 
judgment, skill, ability, capacity and integrity requisite and 
necessary to perform the contract according to its terms. In 
determining the question of the responsibility of a bidder 
awarding officers have a wide discretion, but that discretion 
must be exercised fairly, honestly and judicially. Wilson v. 
Lord-Young Engineering Co., 21 H. 87, 94 (1912). 

14c. The specifications for a public contract: upon which 
bids are requested should include every element essential to 
furnish a common standard by which to measure the respective 
bids, and where they are so indefinite or misleading as to pre- 
vent real competition between the bidders, no valid contract 
can be based upon them. Wilson v. Lord-Young Engineering 
Co., 21 H. 87 (1912). - 

15. <A public officer is authorized to require a bidder for 
public work to submit both a unit bid and a total bid on each 
item of the work to be performed or material to be furnished, 
and where both such bids are not made the proposal may prop- 
erly be rejected. Foster v. Honolulu Constr. & Dray. Co., 
21 H. 689, 694 (1913). 

16. The superintendent of public works having: called for 
sealed tenders or proposals to perform certain work, and hav- 
ing required bidders to submit: both a unit and a total bid on 
each item of work to be done, or material to be furnished, a 
bidder filed a proposal to perform the work and furnish the 
material, in which proposal there were, among others, two 
items, which, in effect read: 455 lineal feet of concrete pipe 
at ten cents per foot, total $455; 122 lineal feet of masonry 
wall at seventy-five cents per foot, total, $915; which proposal 
the superintendent of public works rejected. Held, that the 
proposal did not comply with the requirements, in that the unit 
and total bids did not correspond, and it being uncertain which 
the bidder intended as the correct bid—the unit bid or the 
total bid,—the proposal was properly rejected. Foster v. 
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Honolulu Construction & Draying Co., Lid., 21 H. 689 
(1913). 

17. No contract can be founded upon uncertainty and if 
a proposal is uncertain it may properly be rejected. Foster 
v. Hon. Constr. d Dray. Co., 21 H. 689, 694 (1913). 


(c) FORMAL REQUISITES. 


18. An act requiring that certain contracts shall be in 
both the Hawaiian and English languages where either party 
is of Hawaiian birth did not require that such contract should 
be in English when both parties were of Hawaiian birth. 
Martin v. Nahoa, 4 H. 427 (1881). 

19. Several instruments made at the same time, and 
having relation to the same subject matter, must be taken to 
be parts of one transaction, and be construed together for the 
purpose of showing what was the true contract between the 
parties. Johnson v. Tisdale, 4 H. 605, 612 (1883); Hack- 
feld v. Ing Choi, 5 H. 136, 139 (1884). 

20. An agreement by an artist to pay a fee if a com- 
mission is obtained from an association for a “statue” cannot 
be enforced when the commission obtained was for a “bust.” 
King v. Hutchinson, 10 H. 245 (1896). 

91. A contract for the construction of a wharf and 
other work, based on specifications which reserved to the super- 
intendent of public works the right to use in the new work any 
piles from the old work considered suitable, held to constitute 
such an element of uncertainty as to render intelligent bidding 
and competition impossible, and the contract itself void. Lucas 
v. Amer.-Haw. E. & C. Co., 16 H. 80 (1904). SEE Foster v. 
Hon. Constr. & Dray. Co., 21 H. 689 (1918). 

22. In order to constitute a valid contract there must be 
a meeting of the minds of the parties, and where O, in a letter 
to R, proposed a new term, which R rejected, and O failed to 
reply, no contract was made. Richards v. Ontai, 19 H. 451, 
457 (1909). 

(d) CONSIDERATION. 


23. Forbearance to sue a debtor, either generally or for 
a reasonable time, is a good consideration for the promise of 
a third party to answer for the debt. Macfarlane v. Sumner, 
1 H. 205 [364] (1856). a 

94. <A ereditor’s promise not to press his debtor for pay- 
ment of his debt which is without consideration, is not a new 
contract extending time of payment, but a nudum pactum; 
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or if a contract is executory. Bankruptcy of Spencer, 6 H. 
134 (1875). 

25. A promise cannot be supported by an executed con- 
sideration. Kaleialii v. Grinbaum, 9 H. 213 (1893). 

26. A valuable consideration may consist in some right, 
interest, profit or benefit accruing to the one party, or some 
forbearance, detriment, loss or responsibility given, suffered 
or undertaken by the other. Trousseau v. Cartwright, 10 H. 
138, 142 (1895). 

27. Forbearance to exercise a right is a good considera- 
tion. Trousseau v. Cartwright, 10 H. 138, 142 (1895). 

28. A promise to pay extra for what one is already under 
obligation to do is a mere gratuity. Magoon v. Marks, 11 H. 
764 (1899). 

29. Seduction subsequent to promise to marry does not 
make the original contract to marry void, as based on an im- 
moral consideration. Brown v. Bannister, 14 H. 34 (1909). 
Sez Kalua v. Selig, 5 H. 656 (1886). 

30. A cancellation of one agreement is a good considera- 
tion for the execution of another. Harrison v. Magoon, 14 
H. 418, 426 (1909). 

31. It is a sufficient consideration for an agreement that 
the party claiming a benefit thereunder caused to be executed 
a release of an encumbrance standing against the property of 
the other party. Harrison v. Magoon, 14 H. 418, 426 (1902). 

89. Consideration for a contract involves the surrender of 
a legal right or the ineurrence of a legal obligation. It need 
not be expressed in the contract but may be shown by evidence 
ahunde. Clark & Henery v. Hackfeld, 16 H. 53, 62 (1904). 

33. Forbearance to foreclose is a good consideration for a 
promise by one to pay the mortgage of another; and if no time 
is fixed for the forbearance it will be construed to be for a 
reasonable time. Castle v. Smith, 17 H. 89 (1905). 

34, An agreement by the defendant to pay a certain sum 
as the value of a horse claimed to have been killed by defend- 
ant’s horse is based upon sufficient consideration. Mills v. 
Mendonca, 19 H. 857 (1909). 

35. A guardian’s promise to pay ward’s debts, incurred 


Prior to his appointment, being without consideration, is not 
. actionable. Kane v. Medeiros, 19 H. 564 (1909). 
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(e) VALIDITY OF ASSENT. 


36. An ee contract, or one re vide 
duress, is not binding. Wilders S. S. Co. v. Lurline, 11 H. 
83, 94 (1897). 

37. An agreement “to pay such rates. annually for the 
use of the sewer as may be fixed,” made with the superintend- 
ent of public works in order to obtain permission to connect 
premises with the public sewer is not made under duress. by 
reason of a statement to the defendant by an inspector of the 
board of health that the defendant would be prosecuted for 
nuisance if he did not connect with the sewer. Territory v. 
Tue Bun, 20 H. 267 (1910). 


(£) LEGALITY or OBJECT AND CONSIDERATION. 


38. Where the law imposes a penalty for making a con- 
tract, the contract is illegal, is prohibited and cannot be 
enforced. Su Ping Ying v. Parke, 4 H. 9, 12 (1877). 

38a. Money paid in pursuance of an illegal and fraudu- 
lent contract, where both parties were in pari delicto, and the 
contract was executed cannot be recovered back. Alona v, 
Kupau, 4 H. 448 (1881). 

39. An action in assumpsit cannot be maintained . for 
services by a woman to a man as his mistress; and where it 
appeared that the original contract was immoral, the woman 
cannot recover wages as a domestic servant. Kalua v. Selig, 
5 H. 656 (1886). 

40. Money paid by one party in part performance of a 
contract in violation of law or of publie policy, which is 
capable of execution by the parties themselves, cannot be re- 
covered back where both parties are in pari delicto. Loo 
Ngawk v. Cartwright, T H. 401, 404 (1888). 

41. An agreement with the superintendent of public 
works “to pay such rates annually for the use of the sewer as 
may be fixed” is enforceable. Territory v. Brown, 19 H. 41 
(1908) ; Territory v. Tue Bun, 20 H. 267 (1910). 

42. Contracts founded upon .an illegal consideration or 
which contemplate the performance of that which is either 
malum in se or prohibited by some positive statute. are void 
and one who has paid money in pursuance of such a contract 
will, after the contract has been performed and when the 
parties are in pari delicto. ordinarily be denied the aid of the 
courts in recovering the money so paid. Goo Yee v. Rosen 
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berg, 21 H. 513 (1913); Palakiko v. County of Maui, 22 H. 
759, 763 (1915). 

48. One who, desiring to act lawfully, is induced to pur- 
chase contraband opium by the fraudulent representation of the 
seller, believed and relied upon, that the opium was lawfully 
imported prior to the enactment of the federal act of Febru- 
ary 9, 1909, is not in pari delicto with the seller and will not 
be denied relief by the courts. Goo Yee v. Rosenberg, 21 H. 
513 (1913). ; 

44. Though both parties to the transaction are participes 
criminis still if they are not in pari delicto the one less guilty 
will ordinarily not be denied the assistance of the courts. 
Goo Yee v. Rosenberg, 21 H. 518, 518 (1913). 

45. Where the law has prohibited the act of one only of 
the parties to a transaction, the one whose act is not prohibited 
js, when the offense is merely malum prohibitum, not in pari 
delicto. Goo Yee v. Rosenberg, 21 H. 518, 518 (1918). 


II. CONSTRUCTION. 
(a) GENERAL RULES. 


46. However inartificial or untechnical the manner in 
which the instrument is drawn up equity will give effect to 
the real intention of the parties as gathered from the objects 
of the instrument and the circumstances of the case. Lathrop 
v. Wood, 1 H. 71, 78 [121, 125] (1852). 

47. An action founded on a contract made in another 
country will be enforced locally in accordance with local laws; 
the lex loci has reference to the nature and construction of 
the contract and its legal effect, and not to the mode of enfore- 
ing it. In re de Flanchet, 2 H. 96, 109 (1858). 

48. Contracts made in one country for performance in 
another are governed, except as to formalities and modes of 
execution, by the law of the place of performance. In re 
Lewers, 3 H. 91, 23 (1867). 

` 49. Contracts are to be construed according to the inten- 
tions of the parties, as they have expressed them. Keelikolani 
v. Manaku, 4 H. 268, 265 (1880). 

50. Words in a contract are to be construed in their plain 
and ordinary meaning and where a meaning can be derived 
from them without the interpolation of other words this mean- 
ing must be received as the one intended by the parties. 
Chapin v. Tisdale, 5 H. 52 (1883). 
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51. A liberal construction should be given to Hawaiian 
words which are claimed to be equivalent to technical expres- 
sions in English or Latin. Kekuke v. Keliiaa, 5 H. 487 
(1885). _ 

52. In construing a contract the first point is to ascertain 
what the parties meant and understood; and while when found 
the intention is not absolutely controlling in every case, it is 
always of the utmost importance. Keelikolani v. Crown Land 
Commissioners, 6 H. 446, 447 (1883). 

53. Where there are recitals of particular claims or con- 
siderations in a contract, followed by general words of release, 
the general words are restrained by the particular recitals, 
Keelikolant v. Crown Land Commissioners, 6 H. 446, 448 
(1883). 

54. The intention of the parties is to be gathered from 
all that they say upon any subject. Thompson v. Halawa 
Sugar Co., 6 H. 464, 482 (1884). 

55. It is a principle of construction that a contract shall 
be interpreted with reference to the time when it was made 
and to the circumstances at that time. Board of Immigration 
v. Hakalau Plantation, T- H. 254, 256 (1888). 

56. The construction of contracts is for the court, except 
in certain cases where they contain technical words, the mean- 
ing of which must be ascertained by the evidence; or when 
doubt is introduced by the existence of collateral and extrinsic 
facts not appearing upon the instrument, making it necessary 
to seek the intention of the parties by a recurrence to the state 
of facts as they existed when the contract was entered into. 
Davies v. Wilder 8. S. Co., 8 H. 525, 528 (1892). 

57. The lex loct contractus governs questions of capacity 
to contract as well as questions of the validity of the contract 
itself. Trousseau v. Cartwright, 10 H. 138 (1895). 

58. It is only with reference to ambiguous, uncertain or 
incomplete terms in a contract that a construction thereof 
incorporating a term not specifically included therein, but 
which has been adopted and acted upon by both parties will be 
read into the contract. Lowrey v. Territory, 17 H. 285, 289 
(1906). Reversep: 206 U. S. 206 (1907). SEE McBryde 
S. Co. v. Koloa 8. Co., 19 H. 106, 121 (1908). 


(b) PARTIES. 


59. A party to a contract cannot relieve himself of its 
obligations by the substitution of another person, without the 
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consent of the other party. Marconi’s Telegraph Co. v. - Cross, 
16 H. 390, 394 (1905). 


(e) Susszor MATTER. 


60. In a contract for the planting of sugar cane the word 
“and” in the phrase “thirty-seven and one-half acres of cane 
and rattoons” was construed to mean both “and” and “or.” 
Chapin v. Tisdale, 5 H. 52 (1888). 

61. <A contract to deliver “hogs” at so much per pound 
is carried out by delivering part sows and part boars, there 
being no stipulation therein as to the sex of the animals to be 
delivered. Matson v. Aiona, 7 H. 158 (1887). 

62. A contract to return a ship in good condition at the 
end of the charter period, ordinary wear and tear excepted, 
is made on the assumption of the continued existence of the 
vessel. Bowler v. Ahlo, 11 H. 357 (1898). 

63. An agreement to cultivate sound literature and solid 
science in a school is not violated by converting it into a tech- 
nical and agricultural school. Lowrey v. Territory, 17 H. 285 
(1906). Reversen: 206 U. S. 206 (1907). See arso 215 
Ù. S. 554 (1910). 

64. An agreement whereby a plantation company makes 
over its plantation to A to cultivate sugar cane and make sugar 
thereon without charge for the use of it, and declaring that 
its standing crops are to be the property of A, and that the 
company will pay for the sugar delivered f. o. b. vessel at 
company’s wharf, $20 a ton for the season of 1907, $30 per 
ton for the season of 1908 and $50 per ton for the season of 
1909, there being no provision in the agreement for securing 
delivery of the sugar to the company, makes the sugar stored 
in a warehouse on the plantation prior to delivery to the com- 
pany subject to levy of execution on judgments by creditors 
of A, although under the agreement the company advanced all 
the funds for running the plantation. Henry v. Shields, 
19 H. 302 (1909). 

65. A promise by the purchaser of the assets of a going 
concern to pay its debts cannot be inferred from the mere 
fact of the purchase of the property of the concern. Reming- 
ton Typewriter Co. v. Kellogg, 19 H. 686, 640 (1909). 


(d) True AND PLACE. 


66. A strict compliance with the terms of a contract is 
necessary, but if a contract be broken in respect of the time 
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or mode of its performance, when neither time nor mode of 
performance were essential considerations, an action upon the 
contract may be sustained. Cobb v. Makee, 1 H. 51, 58 
[85, 88] (1851). 

67. No time being expressed in the contract when the 
premium is to be refunded and the parties be off their mutual 
agreement, the law implies that it must be a reasonable time, 
and what is a reasonable time must depend on the circum- 
stances of the case. Magnin v. Furgie, 4-H. 467, 470 (1882). 

68. In equity time is not regarded as of the essence of a. 
contract unless an intention to make it so clearly appears. 
Tomikawa v. Gama, 14 H. 175, 176 (1902); Bohnenberg v. 
Zimmerman, 18 H. 4 (1900). 

69. A promise to pay the notes of another when the prom- 
issor should procure a deed of the property mortgaged to 
secure the notes, is held under the circumstances to be a prom- 
ise to pay within a reasonable time,—the procuring the deed 
being referred to not as a condition precedent to liability but 
as indicating the time when payment should bé made. An 
action on the promise may be brought after the lapse of a reas- 
onable time if the deed is not procured or if it cannot be pro- 
cured owing to the death of the promisor. Castle v. Smith, 
17 H. 82 (1905): 

70. Where no time is fixed for the performance of a con- 
tract the law implies a reasonable time. Castle v. Smith, 
17 H. 32, 87 (1905); Magnin v. Furgie, 4 H. 467 (1882). 


(e) CONDITIONS. 


71. A waiver of a condition precedent in a contract re- 
quired to be in writing, must itself be in writing. Horner v. 
Spreckels, 5 H. 650, 655 (1886). 

72. In an action on a contract where the plaintiff alleges 
the performance of all conditions precedent, and has not relied 
on'a waiver of any such condition, he cannot be allowed to 
prove a waiver. Horner v. Spreckels, 5 H. 650, 655 (1886). 

73. Where a contract contemplated the payment of 
money in installments, conditioned on ability to pay, evi- 
dence of ability to pay part of the sum contracted to be 
paid is a fulfillment of the condition. Trousseau v. Cart- 
wright, 10 H. 352, 357 (1896). 

74, A condition attached to the transfer of a school that 
the grantee shall not teach or allow to be taught any religious 
tenet ot doctrine contrary to those theretofore inculeated by 
the grantor and summarized in the correspondence, is not, 
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as interpreted by surrounding. circumstances and subsequent 
practice, broken by a. course of study including morning. and 
evening prayer, compulsory attendance at Sunday school with 
preparation of the International Sunday school lessons, and 
compulsory attendance at Christian Endeavor exercises. Low- 
rey v. Territory, 19 H. 198, 148 (1908). Reversgp: 215 U, 
S. 554 (1910). SEE arso Lowrey v. Hawaii, 206 U. S. 206, 
209 (1907). l 

758. A condition that a school shall be continued as an 
institution for the cultivation of sound literature and solid 
science is satisfied by a curriculum including classic and 
modern literature, geography, physiology, history, agriculture, 
arithmetic, bookkeeping, algebra and geometry. Lowrey v. 
Territory, 19 H. 198, 150 (1908). Reversen: 215 U. S. 
554 (1910). SEE arso Lowrey v. Hawaii, 206 U. S. 206, 
209 (1907). 

HI. MODIFICATION AND MERGER. 


76. A contract which seeks by subsequent oral matter 
to discharge altogether the written contract, and create a new 
one, may be shown by parol evidence. May v. Haalelea, 
2 H. 191, 198 (1859). 

77. The parties to a written agreement, at any time 
before its breach, may by a new, verbal contract either alto- 
gether waive, dissolve or annul the former agreement, and 
thus make a new contract, which will be proved partly by 
the written agreement and partly by the subsequent verbal 
terms engrafted on it. May v. Haalelea, 2 H. 191, 198 
(1859). : 

78. A party may acknowledge that he has derived advan- 
tages from the partial fulfillment of a contract by another, 
but he does not thereby incur a legal obligation to pay for 
those advantages, or to so far modify the contract as to give 
the other party the benefit of a partial fulfillment.’ Burbank 
v. Wood, 2 H. 591, 602 (1862). 

79. Where parties enter into a contract which would 
have the effect of rescinding a previous one, but which cannot 
Operate according to their intentions, the new contract does 
not operate to affect the previously existing rights. Davis v. 
Spencer, 3 H. 274, 284 (1871). 

80. A contemporaneous oral modification of a written 
contract, cannot, in the absence of fraud, mistake, or part per- 
formance, be relied on by either party. Wong Kwai v. Domi- 
nis, 18 H. 92 (1900). 


` 
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81. A subsequent oral contract may operate as an extin- 
guishment of or substitution for an original written contract, 
so as to prevent the enforcement of the latter, or as only a 
modification of it, so as to permit its enforcement, subject to 
the enforcement also of the modification. Wong Kwai v. Dom- 
inis, 18 H. 92 (1900). l 

82. There may be a contemporaneous oral agreement post- 
poning the time of performance of a written contract. Ha- 
watian Dredging Co. v. Holloway, 16 H. 638, 650 (1905). 

83. Under a contract providing that extras shall not be 
paid for unless ordered in writing, no recovery can be had for 
an extra even when ordered in writing, if the order was made 
on the claim that the extra work was required by the contract 
and on the condition that it should not be paid for as an 
extra, notwithstanding the reply of the contractor that the 
work would be done subject to the right to payment if there 
was such right, the proposed modification not having been 
accepted by the party making the order. Amer.-Haw. E. & 
C. Co. v. Territory, 17 H. 195 (1905). 

84. An action may be maintained on a completed joint 
oral contract, notwithstanding that its terms were reduced to 
writing, if the latter remains ineffective through the failure 
of one of the joint promisors to sign it. Testa v. Kahahawai, 
18 H. 209 (1907). i 

85. Where the undisputed evidence shows that W. em- 
ployed T. in Chicago to perform as a singer in Honolulu for 
a period of twelve weeks at a stated salary, without any con- 
dition as to the theater or theaters in Honolulu at which T. 
was to appear, evidence that during a conversation between 
the parties in San Francisco, while T. was on her way to 
Honolulu under the contract, W. informed T. that she would 
appear at a theater operated by the H. A. Co. does not in 
itself justify a finding that the contract was thereby modified 
by the addition of a provision that T.’s performance would 
be at the theater so named. Tyler v. Wise, 21 H. 148 
(1912). 
: . IV. RESCISSION AND ABANDONMENT. 

85a. One party to a contract may have an option to 
terminate it, when the other has not. Hanuu v. Williams, 
2 H. 233, 234 (1860). 

86. Whether the acts of the parties to a contract amount 
to a rescinding thereof is a question of fact for the jury. 
Delemar v. Hobron, 3 H. 748 (1876). 
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` 87. The right of a party to rescind a contract, in the 
absence of fraud, depends solely upon the agreement of the 
parties, and springs either from the original terms of the con- 
tract or from a mutual assent to break it up, and if it is to 
be rescinded at all it must be rescinded in toto and the parties 
put in statu quo. Delemar v. Hobron, 3 H. 748, 752 (1876). 
88. If the fraudulent contract made is still executory, and 
the fraudulent purpose has not been consummated, any money 
paid may be recovered back before the fraudulent consumma- 
tion. Alona v. Kupau, 4 H. 443, 445 (1881). 


:-V. PERFORMANCE OR BREACH. 


89. When a party by his own act creates a duty or charge 
upon himself he is bound to make it good, if he may, notwith- 
standing any accident or inevitable necessity, because he might 
have provided against it by his contract.: Dougherty v. Wilcox, 
1 H. 181, 132 [229, 231] (1854). 

90. When a party promises to do a thing which becomes 
impossible by contingencies which should have been foreseen 
and provided against, such impossibility is no defense to an 
action for a breach of the contract. Bates v. Prendergast, 
1 H. 290, 293 [522, 527] (1856). : 

91. When parties enter into a contract by which the 
amount to be performed by the one, and the consideration to 
be paid by the other are made certain and fixed, such a con- 
tract cannot be apportioned. Burbank v. Wood, 2 H. 591, 
599 (1862). 

99. A made a contract with B for the purchase of a half 
interest in a plantation, payment to be made out of A’s share 
of the profits, A to manage the plantation for five years; 
A died without completing his payments, and it was held that 
the contract was entire, and that no proportionate part of the 
estate could be conveyed to the heirs, as for a fulfillment 
pro tanto. Burbank v. Wood, 2 H. 591 (1862). 

93. A party is not relieved of the responsibilities of his 
contract until it is fulfilled—unless by agreement the contract 
is cancelled. Wood v. Hoohina, 3 H. 102, 105 (1869). 

94. A contract to deliver wool “about the month of May” 
is not performed by tendering wool in June, July and August. 
Davies v. Hackfeld & Co., 4 H. 94 (1878). -> 

95. If there is only a partial failure of performance by 
one party to a contract, for which there may be a compensa- 
tion in damages, the contract is not put an end to. Cornwell 
v. Board of Education, 4 H. 541 (1882). l 
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96. A contract terminable if work to be done thereunder 
was not done “to the satisfaction” of one party, constitutes 
such party the sole judge of whether the work was done prop- 
erly. Porter v. Hawn. Pork Packing Co., 11 H. 468 (1898). 
Compare Rawlins v. Honolulu Soap Wks. Co., 9 H. 262 
(1893); Hackfeld v. Grossman, 13 H. 725 (1902). 

97. . An agreement by an attorney at law whereby he con- 
tracts to defend his clients “‘to the court of last resort to which 
the same might be appealed” requires the attorney to carry the 
case to the court of last resort to which either party might 
appeal. Van Gieson v. Magoon, 20 H. 146, 153 (1910). 

98. When a structure has been Sonipleted in accordance 
with the specifications save only as to slight or unimportant 
defects caused by inadvertence or unintentional omissions and 
capable of being remedied at a comparatively small, ascertain- 
able cost, and the building is not unfit for the use for which it 
was intended, the builder has a right of action against the 
owner for the unpaid balance of the contract price less the sum 
which it will cost to remedy the minor defects. Lansing v. 
Dondero, 21 H. 736, 740 (1918); Lucas v. Hustace, 21 H. 
119, 122 (1912). l 


VI. ACTIONS. 


99. Where an architect’s certificate is by the terms of a 
building contract a condition precedent to the payment of the 
contractor, the latter may sue for payment without it. where 
it is fraudulently withheld. High v. Dunn, 11 H. 37 (1897). 

100. A verdict against four of five defendants for the 
whole sum claimed on a joint and several contract, and against 
the remaining defendant for one-fifth of the sum, should be 
set aside. Testa v. Kahahawai, 12 H. 254 (1899). 

101. A petition claiming extras under a contract for the 
construction of publie works, which does not show that the 
extras were furnished upon the written order of the superin- 
tendent of public works, as required by the terms of the con- 
tract, is bad on demurrer. Amer.-Haw. E. & Con. Co. v. 
Territory, 16 H. 711 (1905). 

102. After demurrers had been sustained to a petition 
and an amended petition in an action for extras on a contract 
to construct a wharf, leave to file a seconded amended petition 
was denied, the motion for the same claiming an error in the 
plans, but the plans themselves showing no such error. Amer- 
ican-Hawaiian Eng. Co. v. Terr., 17 H. 189 (1905). 
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103. The defendant ‘having obtained permission to con- 
nect his premises with the public sewer upon his promise to 
pay the rates and having paid them for a year and a half 
without protest and stopped payment without any claim that 
the rates were illegal and having continued the use. of the 
sewer for his premises, is not in a position to assert the illegal- 
ity of the rates or the unconstitutionality of the act under 
which they were fixed. Territory v. Tue Bun, 20 H. 267 
(1910). 


CONTRIBUTION. 
See Principal and Surety, 17, 18, 19; Mortgages, IV. 


Where mortgagor has conveyed the mortgaged premises by 
voluntary deeds to different parties, the grantees should con- 
tribute ratably to the discharge of the mortgage (estimating 
value of several parcels as at date of mortgage) and no one 
by procuring a partial release of his lot, and an assignment to 
himself can compel the others to pay more than their propor- 
tion. Hrnestberger v. Nahau, 18 H. 877 (1907). 


CONVERSION. 
Wrongful conversion of -personal property. SEE Trover 
and Conversion. 


1. For the purposes of the partnership, such as the pay- 

ment of the partnership debts, enforcing the lien of a surviving 
partner as against the assets of his deceased partner, and the 
adjustment of partnership accounts upon a dissolution, real 
estate purchased with partnership funds and held and dealt 
with as partnership property will, in equity, so far as may be 
necessary, be treated as personal property. Aldrich. v.. Robin- 
son, 2 H. 606, 614 (1862). 
- 2. The proceeds of land taken by condemnation proceed- 
ings retain the same character as the original real estate, and 
where such land was subject to a life estate with remainder 
over, the life tenant will be entitled to the income of the pro- 
ceeds only. Magoon v. Brash, 11 H. 204 (1897). 

3. Where the proceeds of the sale of partnership lands, 
with other money, is used for the purchase of real property, 
such property is considered. as real estate. Dreier v. Holt, 
18 H. 179 (1907). 
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CONVICTS. 


SEE ALSO Criminal Law, XV. 


1. The discipline of convicts does not include the power 
to attach penalties not prescribed by statute and imposed by 
the court. In re Apuna, 6 H. 732, 789 (1869). 

2. Compelling a prisoner to go through the public streets 
and labor on the public parks in public view in jail uniform, 
though not striped, is infamous punishment, and cannot law- 
fully be imposed on one convicted of a misdemeanor, even on 
the pretense that it is for the health as distinguished from the 
punishment of the prisoner. Wong Lung v. High Sheriff, 
17 H. 168 (1905). 

3. A prisoner is held in confinement by virtue of the 
judgment and sentence and not by the mittimus, and a defect 
in the latter does not entitle him to a discharge. In re Fer- 
reira, 15 H. 276 (1908); Ex parte Oriemon, 18 H. 109 
(1900). 


COPYRIGHTS. 


1. The provisions of the Hawaiian copyright law were 
mandatory, but the statute was one which should be given a. 
reasonable and liberal construction. Thrum v. Pacific Com- 
mercial Advertiser, 7 H. 189 (1887). 

2. A copyright is not infringed where the extracts are 
trifling, or where the resemblance does not amount to substan- 
tial identity. (Dole, J. solus.) Nathaniel v. Pua, 8 H. 711 
(1890). 


CORPORATIONS. 


Authority to issue accommodation paper. Seg Bills and 
Notes, 20. 

Domicile of corporation. SEE Taxation, 75. 

Taxation of corporate stocks and property. SEE Taxation, 
III, (b). 

SEE Municipal Corporations; Beneficial Associations; Quo 
Warranto. 

I. INCORPORATION AND ORGANIZATION. 


1. <A corporation which has accepted a charter, and has 
organized by the election of officers and adoption of by-laws 
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is a duly and legally organized and existing corporation. Ono- 
mea Sugar Co. v. Austin, 5 H. 555, 558 (1886). 

2. Failure to pay the stamp duty on articles of associa- 
tion does not affect the validity of the incorporation of the 
company. Widemann v. Thomas, 10 H. 366 (1896). 

3. The question whether a de facto corporation exercises 
its powers lawfully cannot be litigated between private parties, 
but only between the corporation and the state. Widemann v. 
Thomas, 10 H. 366, 370 (1896). 

4. A promoter is the fiduciary of the corporation he brings 
into existence and of those whom he induces to buy its shares. 
It is his duty to make full and fair disclosure of the facts to 
the shareholders or subseribers; a failure so to do is fraud 
upon the subscribers. Hitchcock v. Hustace, 14 H. 232, 240 
(1902). 

5. Promoters who are also subscribers to stock do not 
cease to be promoters and become stockholders until articles of 
association are filed with the treasurer of the territory. Hitch- 
cock v. Hustace, 14 H. 232, 241 (1902). 

6. The articles of association of a corporation must be 
construed strictly and the corporators cannot confer upon them- 
selves powers in addition to those granted by law, by inserting 
them in the articles. Brown v. Carter, 15 H. 333, 341 
(1903). 

II. CORPORATE EXISTENCE AND FRANCHISE. 


7. In an action before a district magistrate by a corpora- 
tion evidence that the plaintiff was indebted in the sum claimed 
to “Gonsalves & Company, Ltd.,” is evidence that the plaintiff 
firm is incorporated; but in a plea of general denial in such an 
action it is unnecessary to prove the corporate capacity of the 
plaintiff. Gonsalves & Co. v. Watson, 16 H. 256 (1904); 
Hawaii Mill Co. v. Andrade, 14 H. 500 (1902). COMPARE 
Heeia Sugar Plant. Co. v. McKeague, 5 H. 101, 102 (1884). 

8. When a promoter binds himself personally by a con- 
tract, the subsequent adoption or assumption of the contract 
by the corporation, when organized, will not relieve him from 
liability, even though the corporation may thereby become 
liable, unless the other party consents, so that there is a nova- 
tion. Marconis Telegraph Co. v. Cross, 16 H. 390, 394 . 
(1905). l 

9. When a contract is made with promoters of a corpora- 
tion with the understanding at the time that it is to be assumed 
by the corporation when formed, and the corporation is formed 
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and assumes the contract, the promoters cannot be held per- 
sonally liable on the contract. Marconi’s Telegraph Co. v. 
Cross, 16 H. 390, 395 (1905). - 

10. Under Sec. 3303, R. L. 1915, persons who do business 
and hold themselves out as a corporation cannot be found guilty 
of a misdemeanor for not filing the annual exhibit of the cor- 
poration required by Sec. 3804, R. L. 1915. Territory v. 
Smith, 17 H. 561 (1906). 

11. Under Act 91, S. L. 1905 (Sec. 8805, R. L. 1915) 
providing that a corporation shall upon its organization pay 
a tax of “twenty cents for each thousand dollars of the total 
amount of capital stock authorized” no tax is payable on stock 
which the corporation is privileged to issue but has not author- 
ized. Central Mill Co. v. Treasurer, 18 H. 185 (1907). 

19. An association for constructing and operating a rail- 
way cannot be chartered under Sec. 3279, R. L. 1915, which 
gives the treasurer with the approval of the governor the au- 
thority to grant charters to corporations. Atherton v. Camp- 
bell, 19 H. 340 (1909). 


III. CORPORATE NAME, SEAL, DOMICILE, BY-LAWS, AND 
RECORDS. 


18. Where there is misnomer of a corporation in a con- 
tract, and the identity thereof can be ascertained by the in- 
strument itself, the misnomer is unimportant, but if necessary 
other evidence may be introduced to identify the corporation. 
Nakuina v. Lopez, 8 H. 231 (1891). 

14. It is the duty of the treasurer to file the articles of 
association of a joint stock company when in the form required 
by law, and when such company is formed for a lawful pur- 
pose, and mandamus will lie to compel such filing. Hackfeld 
v. King, 11 H. 5 (1897). SEE Fitchie v. Brown, 18 H. 52, 
75 (1906); Atherton v. Campbell, 19 H. 340 (1909). 

15. <A by-law of a corporation may be valid if authorized 
by statute though inconsistent with the articles of association 
or charter. Brown v. Carter, 15 H. 333, 341 (1903). 

16. The use of the word “limited” in. a corporation’s 
name imports a corporation and renders further proof unneces- 
sary. Gonsalves v. Watson, 16 H. 256 (1904). 

17. A Hawaiian corporation resides in the taxation divi- 
sion in which it holds its stockholders’ and directors’ meetings, 
keeps its stock books and has its principal office. County of 
Kauai v. Holt, 17 H. 146 (1905). 
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18. The bishop of the Roman Catholic Church in Hawaii 
is not a sole corporation and cannot take by succession from 
his predecessor in office.” To sustain ejectment, he must show 
a privity of title or estate between himself and his predeces- 
sor, if he claims under his predecessor, whether. he claims by 
paper title or adverse possession. Prap of Zeugma v. Paa- 
hao, 16 H. 345 (1904). 

19. A by-law of a corporation may be waived or set aside 
for the time being or permanently amended, without formal 
action, by a course of corporate conduct inconsistent therewith 
in which all the stockholders have acquiesced notwithstanding 
another by-law provides that. all motions to amend the by-laws 
shall require a three-fourths vote of the shares of the com- 
pany. Horner. v. Kukaiaw Plantation Co., 21 H. 18, 17 
(1919). 


IV. CAPITAL, STOCK, AND DIVIDENDS. 


90. Where a fraud is charged to have been committed 
against a corporation in regard to the allotment of shares the 
corporation is the proper party plaintiff, not the aggrieved 
shareholders.. Hawn. Bell Tel. Co. v. di Tel. Co., 6 H. 
893, 400 (1883). l 

21. When the proper officers a a ar ed unable 
‘or unwilling to act, stockholders: may apply for a receiver, 
ordinarily a ‘creditor cannot. California Feed Co. v. Club 
Stables Co., 10 H. 209 (1896). 

22. When a corporation has declared a dividend, the rela- 
tion of debtor and creditor exists between corporation and 
stockholder with respect to such dividend, and the stockholder 
may sue for the same at law. Spreckels v. oonan Planta- 
tion Co., 10 H: 235 (1896). 

23. The illegality of the sale of pee of | a corporation 
cannot be enquired into and the sale declared void in 'a pro- 
-ceeding to which the alleged owner is not a party. Canario 
v. Serrao, 11 H. 277 (1898). 

‘24, Where title to corporate ‘stock id by deed the 
treasurer of the corporation was not required to issue new 
-shares to the grantees until they .secured :an order of court 
which was equivalent to an endorsement of the certificate. 
Kalanianaole v. Giffard, 12 H. 188 (1899). 

25. Endorsement and delivery of a certificate of stock as 
a-pledge to secure the payment of a note passes:title to the 
pledgee without transfer upon the books of the corporation. 
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Marx v. Parmalee, 18 H. 488 (1901). SEE arso Castle & 
Cooke v. Smith, T H. 579 (1889). 

26. It is not necessary that stock in a corporation should 
be paid for in money; it may be paid for in such property, 
whether tangible or intangible, or services, as might properly 


be paid for or purchased by the corporation. Hemenway v. 
Honolulu Clay Co., 18 H. 187, 189 (1907). 


V. MEMBERS AND STOCKHOLDERS. 


27. An interest in corporation stock which carries with it 
a liability to the extent of unpaid balances on shares, gives 
with it a right to vote. Onomea Sugar Co. v. Austin, 5 H. 
555, 561 (1886). 

28. The cancellation of shares of stock in a corporation 
issued for services rendered and property conveyed to the cor- 
poration, will not be ordered where the consideration is real, 
and there is no fraud proven. Hawn. Bell Tel. Co. v. Oriental 
Tel. Co., 6 H. 393 (1883). 

29. It is a rule in the law of corporations that the notice 
calling a special meeting shall specify the object of the 
meeting. May v. Willis, 8 H. 178, 181 (1890). . 

30. The calling of a meeting is a ministerial act and 
the presiding officer has no discretion in the matter, but must 
call the meeting upon receiving a legal request so to “do, and 
not look to the object of the proposed meeting. May v. Willis, 
8 H. 178, 182 (1890). 

81. A stockholder may be given leave to defend, in his 
own name and at his own costs, a suit against the corporation, 
where the corporation does not answer and cannot be made 
to take any corporate action owing to the shares being held 
in such proportion that no majority vote can be obtained. 
(Judd, ©. J., solus.) Haw. Com. & Sug. Co. v. Waikapu Sug. 
Co., 8 H. 721 (1891). 

89. A stockholder in a defendant corporation should not 
be allowed to defend a suit in his own name where he con- 
trols the plaintiff corporation. (Judd, C. J. solus.) Haw. 
Com. & Sug. Co. v. Waikapu Sug. Co., 8 H. 721 (1891). 

33. <A corporation meeting held on a day other than that 
fixed by the by-laws, is illegal unless consented to by all the 
stockholders. Canario v. Serrao, 11 H. 22, 27 (1897). 

34, . Stock may be voted by proxy though its owner is 
present and voting other stock held in trust. Brown v. Carter, 
15 H. 333, 339 (1903). 
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35. Notice of a corporation meeting should be reasonable 

in the absence of a special provision as to what notice should 
be given. Brown v. Carter, 15 H. 333, 888 (19038). 
' 86. A stockholder who attends and takes part in a meet- 
ing without objecting to the shortness of the notice cannot 
afterwards question the validity of the meeting on that ground. 
Brown v. Carter, 15 H. 888, 889 (1908). 

37. A court of equity will not go through articles and’ 
by-laws of a corporation and construe them with reference to 
various hypothetical states of fact and enjoin the corporation 
from wrongly enforcing some of them against the plaintiff 
when it has not attenipted to enforce any of them against him. 
Brown v. Carter, 15 H. 888, 850 (1908). 

38. A by-law of a corporation provided that the annual 
meeting of the corporation should be held in the month of 
October, but following an informal agreement or understanding 
had between some of the stockholders present at a meeting 
held on June 5, 1902, the annual meeting thereafter was held 
in the last week of February of each year without protest or 
objection on the part of any stockholder. ` Another by-law pro- 
vided that the officers should hold office for one year from their 
appointment and thereafter until the appointment of their suc- 
eessors. Held, that a stockholder whose stock was represented 
and voted at the annual meeting held in the last week of Febru- 
ary, 1911, could not demand that an annual meeting for the 
election of officers be held before the last week of February, 
1912, though he was not present at the meeting held on June 5, 
1902, and now owns the majority of the stock of the corpora- 
tion. Horner v. Kukaiau Plantation Co., 21 H. 18 (1919). 

39. The original corporators and stockholders of a corpor- 
ation are presumed to continue the same as when the corpora- 
tion was organized, and such presumption will so continue 
until the contrary is shown or a different presumption is raised. 
Carey v. Hawaiian Lumber Mills Co., 21 H. 506 (1918). 

40. Where, under the by-laws of an incorporated benevo- 
lent society, all members in good standing were entitled to vote 
at an annual meeting for the election of trustees, a requirement 
sought to be imposed by the board of trustees whereby members 
who could not produce a certificate of membership, or whose 
names did not appear upon an admittedly incomplete roll 
book, were required to pay the sum of two dollars in ordef 
to vote at such annual election, is illegal, and trustees elected 
at a meeting where such requirement was enforced and members 
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of the society in good standing were prevented from participat- 
ing, held not to have been legally elected. Where, thereafter, 
and on the same day, the members so excluded forced their 
way into the meeting place and proceeded in an orderly manner 
to hold a meeting and elect trustees, held that the trustees so 
elected became the duly elected trustees of the society. Yong 
Kwong Tat v. Yee Mun Wai, 22 H. 604 (1915). 

41. An election held at a meeting of an incorporated 
society is not invalid by reason of the presence at the meeting 
of persons not members, unless it be shown that they voted and 
that their votes were sufficient to have affected the result. 
Yong Kwong Tat v. Yee Mun Wai, 22 H. 604, 612 (1915). 


VI. OFFICERS AND AGENTS. 


42. The manager of a plantation owned by a corporation 
is in no sense an officer of the corporation; he is only a servant 
of the corporation and quo warranto does not lie to remove 
him. Kilauea Sugar Co. v. Macfie, 5 H. 3, 7 (1883). 

43. A director whose personal interests are adverse to 
those of the corporation has no right to be or act as a driector; 
as soon as he finds that he has personal interests which are in 
conflict with those of the company he ought to resign. Onomea 
Sugar Co. v. Austin, 5 H. 555, 564 (1886). 

44, Where the same persons are officers of two contracting 
corporations the utmost good faith must be exercised in the 
dealings between the corporations. Waianae Co. v. Hawn. Bell 
Tel. Oo., 6 H. 589, 594 (1885). 

45. A president of a corporation is not authorized virtute 
officu to bring suits in the name of the corporation.  Waakapu 
Sugar Co. v. Haw. Com. & Sug. Co., 8 H. 348 (1892). Com- 
PARE Fidelity Ins. Co. v. Henry, 91 H. 62, 64 (1912). 

46. -Officers of a corporation elected at an illegal meeting 
may be ousted by quo warranto. Canario v. Serrao, 11 H. 22 
(1897). 
- 47. In quo warranto ar NE dié court has power to 
order the corporation to hold a new election. Canario v. 
Serrao, 11 H. 22 HT) Canario v. Serrao, 11 H. 277 > 
(1898). 

48. Directors of a corporation have no power or authority, 
without the consent of all the stockholders, to change or amend 
the by-laws. Canario v. Serrao, 11 H. 22, 27 (1897). 

- 49. - The very fact that-a corporation can act only through 
officers and agents constitutes a reason for holding it to a 
stricter responsibility for the acts of its agents than would 
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otherwise be necessary. Carter v. Manhattan Life Ins. Co., 
11 H. 69, 79 (1897). . 

50. Directors stand towards the corporation in the rela- 
tion of trustees to a cestui que trust and when they vote to 
themselves salaries or other compensation for services such sal- 
aries or other compensation cannot be allowed to stand unless 
shown to be fair and reasonable. Bolte v. Bellina, 15 H. 151 
(1903); Hitchcock v. Hustace, 14 H. 232, 241 (1902). 

51. A corporation may bind itself to retain a particular 
stockholder in office, but there is an implication that he per- 
form the duties of the office properly. Brown v. Carter, 
15 H. 333, 349 (1903). 

52. The appointment of an offcer of a corporation may 
be proved by the testimony of the officer himself. Fidelity Ins. 
Co. v. Henry, 21 H. 62 (1912). 

53.- The manager of a tobacco plantation owned by a cor- 
poration, who is authorized to direct all of its industrial opera- 
tions and makes purchases for the corporation, has charge of 
all the laborers, makes contracts for clearing and cultivation, 
adjusts the amounts due to the laborers and contractors and 
directs the payments for labor and materials, has authority 
to enter into an account stated showing the amount due to a 
contractor. Scott v. Hawauan Tobacco Plantation, 21 H. 493 
(1913). 

54, The acts and admissions of the agent of a corporation 
when acting within the scope of his authority are the acts 
and admissions of the corporation. Scott v. Hawaiian Tobacco 
Plantation, 21 H. 498, 498 (1913); Hackfeld v. Grossman, 
13 H. 725, 730 (1902). 

55. Agency, on behalf of one acting for a corporation 
may be established by proof of facts, and by circumstances; 
and, evidence showing that one asserted to be an agent for a 
corporation has attended to its ordinary business prior and up 
to the time of the act or acts involved, and performed other 
‘and similar acts for the corporation, is‘admissible as tending 
to show the relation of principal and agent between the cor- 
poration and such person. Ripley d Davis v. Kapiolani Estate, 
22 H. 86 (1914). 


VII. CORPORATE POWERS AND LIABILITIES. 


56. Service of process upon individual members of a cor- 
poration is not legal service on the corporation. Minister of 
Interior v. Prendergast, 1 H. 278 [500] (1856). 
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57. In those countries where the common law exists the 
rules of special pleading would require that the question as 
to the corporate character of the plaintiff be made by a plea 
in abatement, since by pleading to the merits the defendant 
admits the capacity of plaintiff to sue. But as the plea of 
general issue in Hawaii permits any defense, of law or fact, 
under such plea the plaintiff would be obliged to show its cor- 
porate existence and its compliance with the law. Heeia Sugar 
Plant. Co. v. McKeague, 5 H. 101, 102 (1884). 

58. A corporation may declare in its corporate name with- 
out setting forth in the declaration the act of incorporation. 
Heeia Sugar Plant. Co. v. McKeague, 5 H. 101 (1884). 

59. Service of garnishee process on the manager of a 
corporation at the corporation’s office, when the officer desig- 
nated by the corporation to accept service was out of the juris- 
diction, was held to be service on the corporation. Tishman 
v. Giles, 6 H. 259 (1879). Sex Ferreira v. Kamo, 18 H. 
593, 594 (1908). 

60. One who transacts business with a corporation cannot 
set up as a defense the non-existence of the corporation, or its 
non-capacity to transact business. Nakuina v. Lopez, 8 H. 231 
(1891). i 

61. A resolution of a corporation authorizing the negotia- 
tion of a loan is admissible in an action where the validity 
of a corporation mortgage is in question, although the amount 
to be borrowed is not given in the resolution. Widemann v. 
Thomas, 10 H. 366, 370 (1896). 

62. But slight proof of corporate capacity is necessary 
where a corporation sues one who dealt with it as such. 
Union Feed Co. v. Thomas, 12 H. 350 (1900). 

63. It is not necessary either to allege that a plaintiff 
is a corporation, or to prove that fact in the absence of a 
special plea putting the fact of incorporation in issue. Hawaii 
Mill Co. v. Andrade, 14 H. 500 (1902). 

63a. The presumption of capacity to sue indulged in 
favor of natural persons ought to be extended to a corporation, 
at least until the same is brought in question by proper plea. 
Hawar Mill Co. v. Andrade, 14 H. 500 (1909). 

64. An appearance by the clerk: of the manager of a 
corporation for the purpose of testifying to indebtedness of the 
corporation as garnishee will not be presumed to be unauthor- 
ized. Young Hin v. Hackfeld & Co., 16 H. 427, 431 (1905). 
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63. One not injured thereby may not complain that a 
corporation is acting in excess of its powers. Lord v. Supt. 
Pub. Works, 16 H. 487, 446 (1905). 

66. Hawaiian corporations are not authorized by the stat- 
utes by ‘which they are created to issue accommodation paper. 
Thompson v. Whitney & Marsh, 17 H. 107, 117 (1905). 

67. Consent of all the stockholders cannot add to the 
powers of a corporation given or authorized by statute. Thomp- 
son v. Whitney & Marsh, 17 H. 107, 117 (1905). l 

68. A corporation cannot engage in a business outside of 
its chartered purposes. Thompson v. Whitney & Marsh, 107, 
118 (1905). 

69. A corporation in its own interest may contract with 
another corporation for the performance of corporate acts 
which its charter authorizes it to do itself. Hawaiian Carriage 
Co. v. Schuman Carriage Co., 17 H. 495, 510 (1906). 

70. A private corporation may be compelled by manda- 
mus to file an exhibit of the state of its affairs as provided by 
B. L. 1915, Sec. 3304. Treasurer v. Benson, Smith & Co., 
18 H. 76 (1906). 

71. <A superintendent of a railroad, having supervision 
of matters pertaining to the roadbed, track and operation of 
its road has no authority to give consent to the creation of an 
easement over the company’s land. Oahu R. & L. Co. v. 
Armstrong, 18 H. 258 (1907). 

79. Commercial paper signed in the name of a corpora- 
tion by its vice-president and treasurer and bearing its seal is 
presumed to have been issued by authority of the corporation. 
Porter v. Kapiolani Est., Ltd., 18 H. 299 (1907). 

73. In an action by a corporation before a district magis- 
trate it is not incumbent upon the plaintiff to prove affirma- 
tively that the institution of the action was authorized by the 
corporation, and a‘ failure so to do is not ground for non-suit. 
Fidelity Ins. Co. v. Henry, 21 H. 62 (1912). Compare Wai- 
kapu S. Co. v. Haw. Com. & Sug. Co., 8 H. 848 (1892). 

74. A corporation has no implied power to form a copart- 
nership with individuals. Dong You v. Wing Hing Co., 22 
H. 660, 663 (1915). 

75. Section 3388, R. L. 1915, which authorizes two or 
More corporations to enter into partnership with each other 
does not authorize a corporation to form a copartnership with 
an individual. Dong You v. Wing Hing Co., 22 H. 660 
(1915). l 
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76. Where money has been paid or property transferred 
to a corporation under a contract ultra vires but not malum in 
se or otherwise immoral, and the other party has not received 
the consideration for it, an action of assumpsit, or other appro- 
priate action not based on the unlawful contract, may be main- 
tained for its recovery. Dong You v. Wing Hing Co., 22 H. 
660 (1915). 


VIII. INSOLVENCY AND RECEIVERS. 


77. Stockholders. of a corporation are not liable to its 
creditors as for amounts unpaid upon their stock when -the 
stock has been issued as paid up stock and was paid for in 
property which was in.good faith believed to be of the value 
of the stock. Hemenway v. Honolulu Clay Company, 18 H. 
187 (1907). 
IX. FOREIGN CORPORATIONS. 


78. In the absence of legislation forbidding it a foreign 
corporation can sustain a suit beyond the jurisdiction wherein 
it is constituted. Heeia Sugar Plant Co. v. McKeaque, 5 H. 
101 (1884). 

79. In an action by a foreign corporation it is necessary 
to set forth in the declaration that it is “legally” doing business 
in this country, or some other expression to indicate that it has 
complied with the laws of Hawaii in respect to foreign cor- 
porations. Heeia Sugar Plant. Co. v. McKeague, 5 H. 101 
(1884). i 

80. A foreign corporation, which has not complied with 
the laws of Hawaii in regard to registration, cannot bring an 
action in the courts of Hawaii in its corporate capacity. 
Heeia Sugar Plantation Co. v. Kahanamoku, 6 H. 385 (1888). 

81. A foreign corporation, not registered in Hawaii in 
accordance with law, should nevertheless be made a party to a 
suit in equity, where its interests are affected. McKeague v. 
Neisser, 6 H. 461 (1884). 

82. A foreign corporation has no existence under local 
laws until it has complied with the provisions of such local 
laws in regard to registration. Skinner & Co. v. Gulick, 
8 H. 189 (1890). 

83. Payment of a license fee by a foreign corporation is 
made under duress within the law of involuntary payments 
when it is made under protest upon the demand of the appro- 
priate public officer under a statute which denies a delinquent 
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corporation the benefit of the laws of the territory. Seattle 
B.d M. Co. v. Treasurer, 17 H. 864, 372 (1906). 

84, A statute which provides that no foreign corporation, 
with certain exceptions, “which does not invest and use its cap- 
ital in this territory,” shall have an office in this territory, 
unless it first pays a prescribed annual license fee, does not 
apply to a foreign corporation engaged in selling beer in the 
territory which in good faith invests a substantial amount of its 
capital in the territory in land, buildings, bottling plant, stock 
of beer, ete. Seattle Brewing & Malting Co. v. Treasurer, 
18 H. 117 (1906). 


COSTS. 


Effect of tender on liability for costs. SEE Tender, 1. 
Costs in criminal cases on appeal. SEE Criminal Law, 186. 


I. NATURE, GROUNDS, AND EXTENT OF RIGHT IN GENERAL. 


1. The fact that costs are not deposited by plaintiff at 
the time suit is instituted does not constitute error. Pahukula 
v. Maguire, 9 H. 630 (1895). 

2. Whether costs in equity should be taxed to plaintiff 
or defendant or divided is a matter largely in the discretion 
of the trial judge. Ahana v.. Wa Yat, 17 H. 326 (1906). 


II. PERSONS ENTITLED. 


3. Where a demurrer was overruled, and during the trial 
plaintiff discontinued, defendant. was held not entitled to the 
costs of the demúrrer and argument thereon. Rose v. Smith, 
TH. 8 (1887). 

4. That costs should be awarded to the defendant where 
an action is dismissed for want of jurisdiction; is the just and 
reasonable view. Ahoy v. Scott, 12 H. 348 (1900). 

5. Costs will be awarded in favor of a party whose excep- 
tions to rulings allowing certain items as costs in favor of the 
Opposite party are sustained, even though other exceptions to 
the judgment in chief do not prevail. Scott v. Kona Develop- 
ment Co., 21 H. 462 (1913). - 


II PERSONS, PROPERTY AND FUNDS. LIABLE. | 


6. 'The prevailing party may be charged with costs where 
they were incurred through his laches. Shipman v. Nawaht, 
5 H. 587 (1886). 


180 Costs. 


7. Where a trial lasted but one day, witness fees can be 
-taxed as costs for only one day, in the absence of an affidavit 
showing the reason for the attendance of the witnesses for 
more than one day. Lopez v. Ah Man, 7 H. 1 (1887). 

8. Where the government eo nomine is sued or brings 
suit, or where a public officer brings a suit or is sued in a 
public matter, attorney’s fees and commissions should not 
be taxed either for or against the government or officer. 
Bowler v. Board of Immigration, 7 H. 715 (1889). 

9. Under R. L. 1915, Sec. 2570, and the circuit court 
rule as to the liability of attorneys for costs the court has 
power to tax the costs of a commission as costs of court and 
hold the attorney of the losing party liable therefor, although 
such costs were advanced by the opposite party pending the 
termination of the case. Cardozo v. Sociedade de San Anto- 
nio, 19 H. 819 (1909); Waikulani v. Carter, 12 H. 88 
(1899). 

10. Attorneys’ commissions and fees are not recoverable 
against the territory. Lowrey v. Territory, 20 H. 112 (1910); 
Bowler v. Board of Immigration, 7 H. 715 (1889); Cleghorn 
v. Luce, 7 H. 715 (1889). 

11. In causing the arrest and detention of the petitioner 
for a writ of habeas corpus the respondent having acted, in 
good faith, in his official capacity as sheriff of the City and 
County of Honolulu on behalf of the city and county, costs 
may not be taxed against the respondent even though the 
petitioner is ordered discharged from custody. In re Jew 
Yuen Mow, 20 H. 359 (1911). 

12. In proceedings instituted by one as superintendent 
of public works on behalf of the territory costs are not taxable 
against the plaintiff upon the sustaining of a demurrer on the 
ground that the territory, and not the superintendent, should 
be the party plaintiff. Campbell v. Steiner, 20 H. 455 
(1911). . 

13. In an action of replevin brought against a sheriff to 
recover property held by him under a writ of attachment 
issued in an action between private persons where the plaintiff 
obtains judgment the costs may be taxed against the defendant. 
Carty v. Jarrett, 21 H. 274 (1912). 


IV. SECURITY FOR PAYMENT, 


14. <A writ of error does not lie to an order of a circuit 
judge at chambers requiring security for costs in a term case 
then pending in the circuit court and staying proceedings in 
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the principal action pending a compliance with such order. 
Davis & Co. v. Illinois-Pacific Glass Co., 22 H. 808 (1914). 


V. AMOUNT, RATE AND ITEMS. 


15. The trial judge has large discretion in taxing costs 
incurred under a commission to take testimony. Foster v. 
Hayward, 9 H. 563 (1894). 

16. The mere fact that testimony was not used at the 
trial is not sufficient ground for disallowing the cost of procur- 
ing the same. Foster v. Hayward, 9 H. 568, 564 (1894). 

17. Where a hearing on demurrer is pending and no time 
has been set for trial on the facts, the expenses of a witness 
summoned by plaintiff should not be taxed to defendant. 
Barthrop v. Kona Coffee Co., 10 H. 898 (1896); Ohera v. 
Ackerman, 9 H. 597, 599 (1895). 

18. In taxing costs it is usual that but one attendance 
fee should be allowed for the trial and incidental motions 
arising during the hearing, although several days may be occu- 
pied in trying the cause, but there may be instances where 
counsel may be entitled to more than one attendance fee on 
the same day. Spreckels v. Giffard, 10 H. 462 (1896). 

19. Attorney’s fees under R. L. 1915, Sec. 2547, are not 
allowed upon the quashing of the summons or service. Ahoy 
v. Scott, 12 H. 348 (1900). 

20. Attorney’s fees were not taxable in equity cases prior 
to Apr. 18, 1905, but are since said date. Willard v. Vincent, 
18 H. 237 (1901); Hong Kim v. Hapai, 18 H. 328 (1901). 
SEE Fick Wai v. Ah Soong, 18 H. 878 (1901); Rodrigues v. 
Teixeira, 17 H. 489 (1906); Spreckels v. Giffard, 10 H. 462 
(1896). 

91. 'The witness fees and mileage of a party to the action 
are not properly taxable as costs—at least when it does not 
appear that he attended solely as a witness. Rodrigues v. Teix- 
eira, 17 H. 489 (1906). 

99. A mere sitting and adjournment to another day is 
not a “day’s hearing?” for the purpose of taxing costs under 
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(1907); Chun Lai v. Mang Young, 10 H. 188 (1895). 

98. In an action of assumpsit against several defendants 
separate cost bills were not allowed. Lowrie v. Baldwin, 19 H. 
258 (1908). 

24. Defendants’ attorneys’ fees under Sec. 2547, R. L. 
1915, are not taxable in an action of assumpsit dismissed for 
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failure to comply with an order to give: security for costs, 
Lowrie v. Baldwin, 19 H. 258 (1908). 

25. Mileage and witness fees are taxable as costs even 

though the subpoena is served by an officer not authorized 
by law to serve it, provided the witness waived the defect, 
attended and testified. Makekaw v. Kane, 20 H. 208, 214 
(1910). , 
26. Each original exhibit and each seine copy of a 
pleading on an appeal to this court is a “paper” within the 
meaning of paragraph 1, section 2540, R. L. 1915, and is 
subject to a charge of twenty-five cents as costs. Robinson v, 
Honolulu Rapid Transit & Land Co., 90 H. 467 (1911). 

27. Money paid for a transcript of evidence necessary to 
the consideration of a bill’ of exceptions: may be taxed as 
costs. Tyler v. Wise, 21 H. 166 (1912); Toles v. Hono 
lulu R. T. € L. Co., 20 H. 467 (1911). 

28. Money paid to the clerk of the circuit court for com 
paring, certifying and typewriting the record on éxcèptions to 
this court may be taxed : as costs. Tyler v. Wise, 21 H. 166 
(1912). l 
29. The word “costs” ordinarily does not include counsel 
fees; the general rule is, in the absence of statute, that counsel 
fees are not costs; and this rule appliés alike to suits in equity 
and actions at law. Young Chun v. Robinson, 21 H. 868, 370 
(1912). 

30. Traveling expenses of witnesses not subpoenaed are 
not taxable as costs. Scott v. Hone Development Co., 21 H. 
408 (1913). 

31. Sums paid for compensation of expert witnesses be 
yond ordinary fees authorized by statute for witnesses gener- 
ally are not taxable as costs’ under section 2540, R. L. 1915, 
relating to “actual disbursements * * * deemed reasonable 
by the 1 taxing officer.” Scott v. Kona Development Co., 21 i. 
408 (1913). 
` 32. Defendant’s attorneys’ fees under section 2547, R. L. 
1915, are not taxable in an action of assunipsit in which judg 
ment of nonsuit is entered for failure of proof. Scott v. Kona 
Development Co., 21 H. 408 (1918). 

83. A master appointed, with the consent of jie parties 
in a suit in equity for an accounting is entitled to eompense 
tion for his services and to an allowance for the costs of a 
transcript of evidence necessarily and reasonably incurred by 
him ' in the performance of his duty. ‘The cost. of the trans 
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cript may, in such a case, be taxed against the losing party. 
Colburn v. Long, 21 H. 428 (1918). 

34. An expenditure for a transcript ordered by the oppos- 
ing parties under an unqualified agreement entered into by 
them that each would pay one-half of the expense is not taxable 
as costs in favor of the prevailing party. Scott v. Kona Devel- 
opment Co., 21 H. 462 (1918). 

35. Expenditures incurred in the preparation and filing 
of papers unnecessarily made a part of a bill of exceptions 
are not taxable as costs of the appeal. Scott v. Kona Develop- 
ment Co., 21 H. 462 (1918). 

36. In an action for recovery of damages for non-per- 


‘ formance of a parole contract to give employment at a stated 


salary for a definite term, attorney’s commissions are taxable 
as costs under R. L. 1915, Sec. 2547. Braham v. Honolulu 
Amusement Co., 21 H. 583 (1913). 


VI. ON APPEAL OR ERROR, AND ON NEW TRIAL OR 
MOTION THEREFOR. 


37. A defendant who, on appeal, reduces the amount 
recovered against him by one-fifth is entitled to costs under 
Civil Code, §1013 (R. L. 1915, $2548). Nakanelua v. Kaili- 
anu, 5 H. 179 (1884); Scott v. Apau, 12 H. 157 (1899); 
Carpenter v. Lawson, 19 H. 488 (1909). 

38. The final liability to pay costs is not determined until 
final judgment; if a new trial is ordered, the party finally 
losing must pay all costs, notwithstanding he prevailed in the 
frst trial. Kamalu v. Lovell, 5 H. 181 (1884). (OOMPARE 
Hapai v. Brown, 22 H. 20 (1914). 

39. On appeal from police and district courts the fees 
for witnesses cannot be allowed unless taxed and allowed in 
the lower court. Lopez v. Ah Man, 7 H. 1 (1887). 

40. Where appellants in an admiralty case obtained a 
substantial reduction of the judgment on appeal they were 
awarded the costs thereof. M Ee & Oo. v. Bark Cerastes, 
1H. 159 (1887). 

41. Attorney’s fees in assumpsit are not payable to the 
attorney for defendant who on appeal from the district magis- 
trate reduces the judgment more than one-fifth. Nott v. Silva, 
16 H. 635 (1905). 

42. The United States supreme court having reversed 
with costs the judgment of. this court sustaining defendant’s 
demurrer, and having remanded the cause, the defendant, who 
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finally prevailed, cannot tax against plaintiffs the costs which 
it paid pursuant to the mandate of the appellate court. Low. 
rey v. Territory, 19 H. 179 (1908). , 

48. Sec. 2548, R. L. 1915, requiring plaintiff to pay costs 
when judgment recovered by him is reduced one-fifth in appel 
late court, is constitutional. Carpenter v. Lawson, 19 H, 
433 (1909). 

44. In a water rights case the costs accrued in this court 
on appeal from a ruling of the commissioner sustaining the 
demurrers of certain respondents may in the discretion of the 
court be divided, under the statute, in accordance with the cir- 
cumstances of the case. Kaneohe Ranch Co. v. Kaneohe Rice 
Mill Co., 21 H. 280 (1912). 

45. The party who prevails upon a "writ of error is 
entitled to the costs of the appeal even though final judgment 
in the original action is against him. Hapat v. Brown, 22 H. 
20 (1914). SEE Kamalu v. Lovell, 5 H. 181 (1884). 


VII. PAYMENT AND REMEDIES FOR COLLECTION. 


46. Assumpsit does not lie in favor of a party against 
an attorney for costs under the rule of court that attorneys 
shall be liable for costs incurred by their clients. Kanahele 
v. Wakefield, 11 H. 258 (1898). 


COUNTIES. 


Sez Municipal Corporations. 
I. CREATION. 


1. So much of Act 31, Laws of 1908, known as the 
County Act, as provides new features in territorial taxation 
not incidental to county organization or government, is void 
under the provision of section 45 of the Organic Act, “that 
each Jaw shall embrace but one subject, which shall be ex 
pressed in its title.” Said void portion is such an essential 
feature as to vitiate the whole act. Territory v. Oahu Co. 
Supervisors, 15 H. 365 (1904). 

2. Making the leper settlement a separate county under 
control of the board of health conflicts with no provision 0 
the Organic Act. Castle v. Atkinson, 16 H. 769, 781 (1905). 

3. An act creating counties is not inconsistent with the 
Organic Act because it imposes upon county officers duties 
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theretofore carried on by territorial officers. Castle v. Atkin- 
son, 16 H. 769, 779 (1905). l 

4. Counties.may properly share in territorial tax money 
assessed and collected by territorial officers. Castle v. Atkin- 
son, 16 H. 769, 780 (1905). 

5. Counties are corporations within the meaning of the 
quo warranto statute. Kanealit v. Hardy, 17 H. 10, 17 
1905). 

l 6. Under Act 93 of the Laws of 1905 (R. L. 1915, 
Title XVIII) counties are entitled to be paid for the six 
months following the establishment of county government on 
July 1, 1905, fifty per centum of all poll and school taxes 
and taxes on property and incomes collected by the territory 
during that period, including the portion that became due and 
delinquent prior thereto. Trent v. Fisher, 17 H. 612 (1906). 


II. GOVERNMENT OFFICERS AND ORDINANCES. 


7. A county sheriff has power to appoint police officers, 
without the approval of the board of supervisors, the high 
sheriff or the attorney general. Moir v. Knell, 17 H. 135 
(1905). 7 

8. Under the county act the board of supervisors has no 
power to appoint a sheriff’s clerk, that power being in the 
sheriff subject to the approval of the board of supervisors. 
Lyman v. Maguire, 17 H. 142 (1905). 

9. The legislature may delegate to county boards of super- 
visors power to make police ordinances of a local nature, such 
as ordinances relating to gambling. County of Oahu v. Whit- 
ney, 17 H. 174 (1905). 

10. Under an act authorizing county boards of supervisors 
“to regulate by ordinance * * * local police * * * and 
other regulations * * * and affix a penalty for the violation 
of such ordinances,” held: “regulate” should be construed as 
“make;” the act authorizes county boards of supervisors but 
not the people of a county to make ordinances against gam- 
bling, but not to impose imprisonment as a penalty, nor to 
make a violation a misdemeanor, nor to confer jurisdiction on 
aan magistrates. County of Oahu v. Whitney, 17 H. 174 
1905). 

11. An ordinance need not contain an enacting clause; it 
may be valid if in fact made by the board of supervisors 
though purporting in its enacting clause to have been made by 
the people of a county. County of Oahu v. Whitney, 17 H. 
174, 182 (1905). l 
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12. Prosecutions for violations of county ordinances are 
criminal rather than civil in their nature, as shown by various 
provisions of the county act. County of Oahu v. Whitney, 
17 H. 174, 182 (1905). 

13. Prosecutions for offenses against county ordinances 
should be in the name of the territory. County of Oahu v. 
Whitney, 17 H. 174, 186 (1905). 

14. The county of Oahu has power to appropriate county 
funds for the maintenance and up-keep of Kapiolani Park and 
the roads therein. Pacific Oil Co. v. Bicknell, 17 H. 575 
(1906). 

15. Ordinance 5 of the county of Oahu relating to the 
registration, identification, use and operation of motor cars, is 
not contrary to the 5th or 14th amendments to the Constitu- 
tion. Territory v. Schaefer, 19 H. 214 (1908): 


III. PROPERTY, CONTRACTS AND LIABILITIES. 


16. Counties without the power of taxation have no power 
to issue bonds, under Sec. 55, Organic Act. [Amended since 
this decision, Act of May 27, 1910, 36 St. at L. 448.] Rob- 
inson v. Baldwin, 19 H. 9 (1908). 

17. In limiting county as well as territorial indebtedness 
to a percentage of the taxable property of the county or terri- 
tory, respectively, Congress intended property taxable by: the 
county or territory, whichever should issue the bonds. Robim 
son v. Baldwin, 19 H. 9, 15 (1908). 

18. A member of the board of supervisors for the district 
of H sold. certain crushed rock; supervised: the road work in 
his district; made up false pay-rolls for road work; approved 
same and presented them to the board of supervisors which 
allowed same, after which he received and cashed warrants 
for the fraudulent claims, and converted money from such 
sales and fraudulent claims; he acted under a custom existing 
in the county under which a supervisor made such. sales, 
supervised road work in his district and looked after the pay- 
rolls; held that the law presumes, in the absence of any show- 
ing to the contrary, that the board of supervisors had author- 
ized him, as a committee of the board, to make such sales, 
and supervise such road work, and look after the pay-rolls 
therefor; and that he was acting in a matter in which he was 
authorized to act. County of Hawat v. Purdy, 22 H. 272 
(1914). 

19. The power of a county to do ordinary business, and 
to buy and sell property, is vested in its board of supervisors 
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which may, through one of its members, acting as a commit- 
tee, sell property, and supervise road work in a given district. 
County of Hawaii v. Purdy, 22. H. 272 (1914). Sex Terri- 
tory v. Kealoha, 22 H. 116 (1914). . 


IV. FISCAL MANAGEMENT. 


20. The county auditor may refuse to draw a warrant on 
the treasurer for an invalid claim against the county although 
such claim has been examined, allowed and ordered paid by 
the board of supervisors. -Lyman v. Maguire, 17 H. 142, 144 
(1905). Sze Coster v. Trent, 19 H. 352, 354 (1909). 

21. The county treasurer has no power to decline to pay 
a warrant issued by the county auditor upon a claim which 
has been legally examined, allowed and ordered paid by the 
board of supervisors. McClanahan v. Trent, 17 H. 190 (1905). 

22. The board of supervisors of the county of Oahu hav- 
ing approved certain claims of certain laborers who had been 
employed in road work by the chairman of a road board, and 
who had given him their receipted bills in the form of a pay 
roll, held: The auditor properly issued to him a warrant on 
the. county treasurer for payment of the claims. McClanahan 
v. Trent, 17 H. 190 (1905). 


V. ACTIONS. 


23. A county is liable for injury to private property 
caused by the negligent act, done in the course of their employ- 
ment, of road employees engaged to repair a public highway, 
even though the act was not authorized or was expressly for- 
bidden by the county or was in itself a trespass on the land of 
third parties other than the plaintiff. Matsumura v. County of 
Hawaii, 19 H. 18; 19 H. 496 (1909). 

24. A county is liable for injury to private property 
caused by the negligent acts of its road employees acting within 
the scope of their authority. Halawa Plantation v. ig of 


Hawaii, 99 H. 758, 755 (1915); Fed. 
COURTS. 
Ouster of jurisdiction by creation of new court. SEE 


Action, 2. 

Taxation of costs of court. SEE Costs. 

Rights, powers, duties and liabilities of judges. SEE 
Judges. 

SEE auso. Jury; Witnesses; Clerks of Court. 
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I. NATURE, EXTENT AND EXERCISE OF JURISDICTION, 
(a) In GENERAL. 


1. After the establishment of the provisional government 
of Hawaii in 1893 it was held that the courts were not at 
liberty to diseuss the legal existence of the government of 
which they form a part, and especially so as such government 
in any case was a de facto government. In re Sheldon, 9 H. 
89, 35 (1893). 

2. The circuit courts of Hawaii are not federal courts of 
the United States. Republic v. Edwards, 11 H. 571, 579 
(1898); In re Wong Tuck, 11 H. 600, 626 (1899). 

3. Pending the establishment of a federal court in Hawaii 
the courts of Hawaii had jurisdiction to construe United States 
laws and to pass upon the validity of the appointment of a 
federal officer and his acts as such. In re Ah Ho, 11 Haw. 
654 (1899), REVERSING In re Wong Tuck, 11 Haw. 600 
(1899). 

4. * The relations between the federal courts and the courts 
of this territory are similar to those between federal courts 
and state courts. Territory v. Kaizo, 18 H. 295, 297 (1906). 
Ser Equitable L. A. S. v. Brown, 187 U. S. 808; Ex parte 
Wilder's $. 8. Co., 188 U. S. 545; Hind v. Wilder’s 8. 8. Co, 
13 H. 174 (1900). 

5. The “common law courts” referred to in R. L. 1915, 
Sec. 2817, are those which, in contradistinction to courts af 
equity, administer justice according to the principles and 
forms of the common law. Hawn. News Co. v. McBride, 19 
H. 625 (1909). 


(b) Jupreraz, Quusrtoms. 


6. The court will not, although asked to do so, decide in 
advance questions which are not fairly or necessarily in issue 
in determining the rights of the parties before it. Keelikolami 
v. Robinson, 2 H. 522, 550 (1869). 

7. A statement in an appropriation bill that an item is to 
pay a claim is conclusive that the appropriation is not a gift 
and it is not for the courts to inquire whether the claim has 
any substantial foundation. Lucweiko v. Com. Public Lands, 
18 H. 489 (1907). 

8. A claim that Art. 95, constitution of the republic of 
Hawaii, is invalid, which declares that the portion of the public 
domain theretofore known as crown lands then was, and there- 
tofore had been, the property of the Hawaiian government, 


Courts. 189 


does not present a question for judicial inquiry. Territory v. 
Kapiolani Est., 18 H. 640, 644 (1908); Territory v. Puahi, 
18 H. 649, 651 (1908). 


(c) CONFERRING JURISDICTION By (ONSENT. 


9. Consent of. the parties cannot give courts or judges 
jurisdiction over the subject matter of a controversy. Andrews 
v. Whitney, 21 H. 264, 268 (1912); Kapiolani Estate v. 
Peck, 14 H. 580, 583 (1903); Holloway v. Brown, 14 H. 
170, 175 (1902); Estate of Bishop, 11 H. 33, 35 (1897); 
Tong On v. Tai Kee, 11 H. 424 (1898); Kona Coffee Co. v. 
Circuit Court, 10 H. 571 (1897); Estate of Espinda, 9 H. 
342, 344 (1894). 


(d) PRESUMPTION AS TO JURISDICTION. 


10. The jurisdiction of inferior courts is never presumed 
but must affirmatively appear. In re Gip Ah Chan, 6 H. 25, 
39 (1870); Hang ung Kee v. Bickerton, 4 H. 584, 588 
(1883). 

_(e) sia OF JURISDICTION. 


11. The jurisdiction of the courts of Hawaii extends to 
a marine league from the shore along the coasts of the islands. 
King v. Parish, 1 H. 36 [58] (1849); Carter v. Territory, 
14 H. 465, 469 (1909). 


(f) DETERMINATION oF QUESTIONS oF JURISDICTION. 


12. A question of a court’s jurisdiction may be enter- 
tained by the court of its own motion. Peacock v. Castle, 11 
H. 10 (1897). 

18. The question of jurisdiction as to subject matter is 
always open, and ean be raised at any time. Brown v. Koloa 
Sugar Co., 12'H. 409, 412 (1900). 

14. It is within the discretion of a court after overruling 


a plea to the jurisdiction to set aside its order, permit the 


filing of a new plea and sustain the same. Brown v. Koloa 
Sugar Co., 12 H. 409, 412 (1900). 

15. The question of want of jurisdiction may be raised 
for the first time in the supreme court on appeal. Lewers & 
Cooke v. Redhouse, 14 H. 290 (1902); Tong On v. Ta Kee, 
11 H. 424 (1898). 
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II.. ESTABLISHMENT, ORGANIZATION AND PROCEDURE, 
(a). CREATION AND CONSTITUTION AND Court OFFICERS. 


16. Under the constitution of the Hawaiian monarchy it 

was held that a majority of the supreme court could consti- 
tutionally hear and determine causes in banco. King v. Paa 
kaula, 3 H. 30 (1867); Unauna v. Robinson, 8 H. 705 
(1876). . 


17. A court has authority to enforce its orders by officers ` 


of its own appointing. Adams v. Parke, 6 H. 276 (1881). 

18. ` The creation of a new tribunal having jurisdiction 
of a cause of action gives the same concurrent jurisdiction 
merely, unless there be express words, or words from which 
it may be implied that the jurisdiction was intended to be 
exclusive. Kahai v. Rose, 7 H. 270 (1888). 

19. Where a special commissioner has been appointed 
and has assumed jurisdiction to hear and determine a water 
rights controversy, owing to the disqualification of the regu- 
lar commissioner by interest, the latter could not resume juris- 
diction after the removal of his disqualification. Wailuku 
Sugar Co. v. Kaiue, 8 H. 537 (1892). 

20. The court remains the same, whatever changes may 


occur in its membership. Wundenberg v. Campbell, 9 H. 211 . 


(1893). 

21. Under the Judiciary Act of 1892 causes which had 
been partially heard were retained by the justices of the 
supreme court who had partially heard them, while all other 
business was transferred to the circuit judges and circuit 
courts, but a cause wherein a demurrer had been filed, argued 
and determined, was held not to be one “partially heard.” 
Estate of Kealiiahonui, 9 H. 675 (1898). 

99. <A statute creating a new tribunal does not oust or 
restrict the jurisdiction of superior courts already possessed 
over the same cases. Wailuku Sugar Co. v. Cornwell, 10 H. 
476 (1896); Kahai v. Rose, 7 H. 270 (1888) ; Stone v. Allen, 
3 H. 618 (1875); Brewer v. Chase, 8 H. 197 (1868). 

23. The circuit judges do not fill two distinct offices— 
circuit courts and circuit judges at chambers—but as circuit 
judges exercise certain powers when sitting in circuit court 
and others when sitting in chambers. Hind v. Wilder’s Steam- 
ship Co., 14 H. 215, 223 (1902). 

924. Whether all three judges of the first circuit court 
may sit together as a court or not is immaterial if when they 
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do sit together one judge substantially conducts the proceed- 
ings. Ha parte Smith, 14 H. 245 (1902). 

25. No appropriation was made by Act 10, S. L. 1901, 
for payment of the bailiffs whose appointment was thereby 
provided for. First Judge v. Auditor, 14 H. 393 (1902). 

96. Equity jurisdiction is not ousted by the fact that 
other statutory as distinguished from common law remedies 
exist. Dole v. Gear, 14 H. 554 (1903); Haw. Com. & Sug. 
Co. v.. Waikapu K. Co., 8 H. 449 (1892). 

26a. It is at least doubtful whether the constitution of 
the republic of Hawaii did not permit the places of two dis- 
qualified members of the supreme court to be filled with 
substitutes at the same time. Brown v. Brown, 15 H. 308, 
312 (1903). SEE John Ii Estate v. Brown, 235 U. S. 342, 
348 (1914), Reverstne 201 Fed. 994.” 

27, The decisions of a de facto court are not void and can- 
not be questioned collaterally. Brown v. Brown, 15 H. 308, 
312 (1903); Hind v. Wilder's Steamship Co., 14 H. 215 
(1902). 

28. The words “At Chambers,” or their equivalent, 
should be used in describing the court in chambers cases, when 
the words “Circuit Judge” are used as well as when the 
words “Cireuit Court” are used. Kendall v. Holloway, 16 H. 
45 (1904). Ser Kala v. Mills, 15 H. 422 (1904). 

99. The equity and probate jurisdiction of circuit judges 
at chambers existing under the Hawaiian constitution, which 
vested the judicial power in one supreme court and such in- 
ferior courts as the legislature might establish, was not im- 
pliedly repealed by the provision of the Organie Act which 
vested such power in one supreme court, circuit courts, and 
such inferior courts as the legislature might establish. Carter 
V. 2nd Judge, 16 H. 242, 412 (1904- 5). AFFIRMED: 197 U. 
8. 348, 355 (1904). . 

30. The power impliedly granted by the Organic Act to 
the territorial legislature to enact laws “concerning the several 
courts’ and “relative to the judicial department” is broad 
enough to include the power to add one judge to the two 
judges of the first circuit court. rise v. Boyd, 16 H. 
660, 668 (1905). ` 

31. The provisions of Act 32, S. L. 1903 (R. L. 1915, 
See, 2263) that there may be one or more sessions of the 
titeuit court of the first circuit at the same time and that each 
session may be held by one of the judges, is not in conflict’ 
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with the Organic Act. Territory v. Johnson, 16 H. 748, 747 
(1905). 

89. In a certain sense the courts of the circuit judges and 
supreme court justices sitting in chambers may be considered 
as merely branches of the circuit and supreme courts. Rodri- 
gues v. Teixeira, 17 H. 489, 491 (1906). SEE Kendall v. 
Holloway, 16 H. 45 (1904); Carter v. Judge, 16 H. 242, 412 
(1904); Kala v. Mills, 15 H. 422 (1904). 

88. A circuit judge has jurisdiction at chambers in a 
term case which is to be distinguished from his independent 
jurisdiction in equity and probate. The expression “circuit 
judge at chambers” has two meanings in our statutes. West- 
ern Natl. Bank v. Peacock, 18 H. 161 (1906); Carter v. Gear, 
16 H. 242, 247 (1904). Sux Carter v. Gear, 197 U. S. 348 
(1905). 

34. The creation of a statutory tribunal with authority 
to decide water controversies does not oust courts df equity 
from jurisdiction to enjoin diversion of water long used under 
claim of right. McBryde Sugar Co. v. Koloa Sugar Co., 19 
H. 106 (1908); Wailuku Sugar Co. v. Cornwell, 10 H. 476 
(1896) ; Ideta v. Kuba, 22 H. 28 (1914). SEE Action. 

35. The expression “circuit judge (or court) at cham- 
bers” has two meanings in the statutes of this territory. It 
may refer either to the independent jurisdiction exercised at 
chambers pursuant to R. L. 1915, Sec. 2272, or to the inei- 
dental jurisdiction exercised at chambers in connection with or 
ancillary to an action at law. Volcano Stables & Transporta- 
tion Co. v. Ferry, 22 H. 229 (1914). Sees Western Nat. Bank 
v. Peacock, 18 H. 161 (1906); Davis & Co. v. Illinois-Pacifie 
Glass Co., 22 H. 803, 805 (1914). 


(b) Trrms or Court. 


36. By the principles of the common law the power of.2 
court over its judgments ceases upon the final adjournment 
of the term in which they are rendered. Su Wai v. One, 
8 H. 184 (1890). 

37. Where a jury in a replevin suit found for the recov- 
ery of a specific chattel not claimed by plaintiff the court of 
its own motion ordered a correction of the verdict at an 
ensuing term of court. Mahoe v. Kaohimaunu, 8 H. 269 
(1891). 

38. A circuit judge, who has heard a case, jury waived, 
in term, may render judginent in vacation. Byrne v. Allen, 
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10 H. 327, 329 (1896); Herblay v. Norris, 9 H. 121, 127 
(1893). l 

39. A court at a special term ordered in compliance with 
the statute has all the jurisdiction and powers that it has at 
a regular term. Republic v. Kapea, 11 H. 293 (1898). 

40. A court of record may, even at a subsequent term, 
cause amendments to be made to the minutes of its proceedings, 
kept by the clerk, to the end that the same may conform to the 
actual facts and truth of the case. Territory v. Ferris, 
15 H. 189, 150 (1903). 

41. A term of court will not lapse by reason of a failure 
to open the same on the day specified when it falls on a legal 
holiday. Territory v. Ah On, 17 H. 19 (1905). 


(e) Rutes or Court. 


42. A rule of court, made in pursuance of a statute, has 
the forcë of law. Estate of Bishop, 5 H. 288, 290 (1885); 
Paakuku v. Komoikehuehu, 3 H. 642 (1875). 

48. Courts have inherent power to make rules for the 
transaction of their business, and assuming that the rules of 
the circuit courts of the republic of Hawaii are no longer 
in force, the circuit court of the first circuit, in the absence 
of rules for all the circuits made under R. L. 1915, See. 2283, 
has power to make its own rules. Cardozo v. Sociedade de San 
Antonio, 19 H. 319 (1909)... 

- 44. The rule of the circuit court of the first circuit which 
assigns all jury-waived cases to the third judge for trial is, 
if intended to deprive the other judges of jurisdiction to hear 
such cases, invalid. Territory v. Kapiolani Estate, 20 H. 548 
(1911). 

45. Where rules of court require notice of intention to, 
rely upon certain defenses, such defenses are not -available 
where the rules have not been complied with. Kapela v. Gilli- 
land, 22 H. 655 (1915); Piipiilani v. Houghtailing, 11 H. 
100 (1897); Pahia v. Maguil, 11 H. 530, 588 (1898); Sher- 
man v. Harrison, 7 H. 668 (1889). 


(d) Ruxes or Decision, Stare Decrsts. 


46. A sound discretion is not the arbitrary will of the 
judge; it is his duty to be governed by principles of law and 
sound reason. Coady v. 1200 Bhls. Oil, 2 H. 34, 52 (1857). 

47. The decisions of foreign tribunals may be of service 
in the construction of our statutes. where they are similar in 
terms, but they are not entitled to any consideration where: 
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they are controlled by statutes different in their provisions 
from our own. Hackfeld v. Minister of Finance, 8 H. 999, 
294 (1871). l 

48. The cases are extremely rare in which the determina- 
tion of. the highest appellate court can be properly departed 
from, when the same legal question again arises before a 
court of the same government. Kalehua v. Kamaka, 4 H. 494 
(1882). 

49. A trial of a case, jury waived, is a trial by the court, 
and the decision is the decision of the court, not the decision 
of the judge. Ahin v. Widemann, 7 H. 333 (1888). 

50. Where a question not necessary to a decision of the 
matter before the court has been considered with as great care 
and deliberation as if it had been necessary to decide it, the 
opinion of the court should be given considerable weight, and 
should not be disturbed if, upon consideration of the merits, 
the question is found to be one upon which there might well 
be a difference of opinion, and the opinion is found to be not 
contrary to good policy. Nobrega v. Nobrega, 14 H. 152, 
(1902); Estate of Banning, 9 H. 253, 255 (1893). 

51. The decisions of the courts of Hawaii rendered prior 
to annexation are controlling authority until overruled. Guar- 
dianship of Parker, 14 H. 347, 350 (1902). 

52. Where a court has erroneously held that certain things 
were sufficient to give jurisdiction, and titles have been built 
thereon the doctrine of stare decisis forbids the overruling of 
those decisions. Kapiolani Estate v. Atcherley, 14 H. 651, 
660 (1903); Same v. Same, 21 H. 441, 453 (1918). SEE 
Same v. Same, 238 U. S. 119 (1915). 

53. The supreme court of this territory may now, not- 
withstanding the amendment of March 3, 1905, which permits 
appeals from this court to the federal supreme court in cases 
involving more than $5000, follow decisions previously ren- 
dered by this court, although contrary to decisions of that 
court, on other than federal questions. Rubenstein v. Hack- 
feld & Co., 18 H. 126 (1906). ` 

54. An ambiguous statute relating to incorporation hav- 
ing been construed bv the court and the construction subse- 
quently affirmed, the court will not now adopt a different con- 
struction. Atherton v. Campbell, 19 H. 340 (1909). 

55. Opinions, like other instruments, are to be read as a 
whole, each part in the light of the remainder. Waialua Agr. 
Co. v. Oahu R. & L. Co., 19 H. 446 (1909). 
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56. The provision of R. L. 1915, See. 2380, requiring a 
statement of the reasons for the decision of the trial court in 
jury waived cases is mandatory and the failure to comply 
therewith is reversible error. Kahai v. Yee Yap, 20 H. 192 
(1910). SEE Schoening & Co. v. Miner, 22 H. 858, 356 
(1914). 

57. The statutory requirement that in jury-waived cases 
the trial court’s “decision shall be rendered in writing stating 
its reasons therefor” does not apply in a case in which the 
defendant confesses judgment for a specified sum and the 
plaintiff accepts the confession. Carey v. Hawaiian Lumber 
Mills, Ltd., 21 H. 811 (1919). 

58. The decisions of a court of last resort are binding 
upon all tribunals inferior to it. Held, accordingly, that a 
decision made by the supreme court of the United States fol- 
lowing the opinion of the supreme court of Hawaii upon a 
matter of local law is binding upon this court in another case 
notwithstanding the belief of this court that its former opinion 
was wrong. Kapiolani Estate v. Atcherley, 21 H. 441, 453 
(1918). SEE Same v. Same, 988 U. S. 119 (1915). 

59. Where a question of practice arising under statute 
has once been definitely decided it should and generally will 
be regarded as settled. Wilder v. Colburn, 21 H. 701, 703 
(1913). 

60. The doctrine of the law of the case does not apply to 
facts found by a trial court so as to preclude it, upon a second 
trial of a case, from finding the facts differently though the 
evidence be substantially the same. Wall v. Focke, 22 H. 221, 
223 (1914). 

61. While the statute requiring the trial court in a jury 
waived case to render its decision in writing giving the reasons 
therefor is mandatory, a failure to render such decision, while 
reversible error, does not make the judgment void. Schoening 
d Co. v. Miner, 22 H. 358 (1914). 


III. COURTS OF GENERAL ORIGINAL JURISDICTION. 


62. Neither the supreme court, nor a justice thereof at 
chambers, have original jurisdiction in probate and equity. 
In re Bishop. Estate, 11 H. 88 (1897). 

63. The circuit court of the first judicial circuit is a court 
of superior and general jurisdiction. Gomez v. Whitney, 
21 H. 539, 547 (1918). 
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IV. COURTS OF LIMITED OR INFERIOR JURISDICTION. 
SEE ALSO District Magistrates. 


64. The circuit courts of Hawaii, prior to dan. 1, 1893, 
were courts of somewhat limited jurisdiction, but they had 
power to hear and determine private actions arising within 
their jurisdiction whether the parties were residents of their 
circuits or in some foreign country. Purdy v. Janion, 2 H. 
453 (1861). 

65. <A statute giving a lower court jurisdiction of matters 
previously within the jurisdiction of the higher court gives 
concurrent and not exclusive jurisdiction. Brewer v. Chase, 
3 H. 127, 186 (1869). 

66. The ad damnum laid is the amount which fixes the 
jurisdiction, not the actual amount of the debt or damages. 
Brewer v. Chase, 8 H. 127, 188 (1869); Volcano Stables Co. 
v. Hayashi, 13 H. 695 (1901); Lewers & Cooke v. Redhouse, 
14 H. 290 (1902); Bottomley v. Hall, 18 H. 412 (1907). 

67. Commissioners of private ways and water rights are 
authorized to make such decisions as may in each particular 
case appear to them just and equitable, but not contrary to 
well-settled principles of law. Achi v. Poni, 5 H. 176 (1884). 

68. Where interest upon a claim is prayed for it must be 
included in determining whether the amount of the claim is 
within the jurisdiction of the court. Lewers & Cooke v. Red- 
house, 14 H. 290 (1902). 

69. A portion of a claim may be waived for the purpose 
of bringing a cause within the jurisdiction of an inferior court, 
and a judgment in such a case will bar an action on the part 
waived. Lewers d Cooke v. Redhouse, 14 H. 290 (1902); 
Volcano Stables Co. v. Hayashi, 18 H. 695 (1901). 

70. <Attorney’s commissions and statutory costs should 
not be included in determining whether a judgment rendered 
by a district magistrate is within his jurisdiction as to amount. 
Hall & Son v. Dickey, 15 H. 590 (1904); Lewers & oe 
v. Redhouse, 14 H. 290 (1902). 


V. COURTS OF PROBATE. 


71. A probate court has no authority upon a petition for 
letters of administration to order real estate distributed among 
the heirs of an intestate. Katlianu v. Luma, 8 H. 508 

(1893). Compare Keahi v. Bishop, 8 H. 546 (1874). 
79. The probate judge in 1871 had no jurisdiction to 
declare the heirs of a decedent, in a direct proceeding insti- 
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tuted for that purpose, as distinguished from a proceeding 
for the distribution of property, nor did it have jurisdiction 
to deeree a distribution of the real property. Smith v. Hama- 
kua Mill Co., 18 H. 245, 947 (1901); Mossman v. Hawaiian 
Govt, 10 H. 421 (1896). 

73. A circuit judge sitting in probate has no jurisdiction 
to appoint a trustee. state of Holt, 19 H. 78, 82 (1908); 
Estate of Enos, 18 H. 542, 547 (1908); Long v. Holt, 18 H. 
290, 297 (1907). SEE Estate of Brash, 15 H. 372, 376 
(1904). 

VI. APPELLATE COURTS. 

74. The supreme court is an appellate tribunal and has 
no original jurisdiction to hear and determine a statutory 
action to quiet title. Wahiawa Sugar Co. v. Waialua Agri- 
cultural Co., 18 H. 109 (1900). 

75. The establishment of a territorial government in Ha- 
waii did not change the powers of the supreme court in appeal 
eases and the court can exercise its discretion as to entering 
final decrees or remanding cases. Hind v. Wilder S. 8. Co., 
13 H. 174, 176 (1900). 

76. Where an appeal is taken from a judgment of a dis- 
trict magistrate to a circuit judge at chambers, the circuit 
court has no jurisdiction to hear and determine the cause. 
Silva v. Souza, 14 H. 46 (1902). 

77. The supreme court of this territory is primarily a 
court of appeal and has such original jurisdiction only as has 
been expressly, or by necessary implication, conferred upon it 
by law. In re Pringle, 22 H. 589 (1915); Estate of Bishop, 
11 I. 88, 88 (1897). 


VII. CONCURRENT AND CONFLICTING JURISDICTION. 


78. Upon a petition addressed to the chief justice, process 
may be issued returnable before any justice acting as chief 
justice for the time being. Clouston v. Ogden, 1 H. 174 [309] 
(1855). ET 

79. If a district court should wrongly hold that it had 
no jurisdiction in a cause; and afterwards the same case were 
brought by original petition before a circuit or supreme court 
and there dismissed on the ground that the matter was of 
exclusive original jurisdiction in the district court, it could 
not be maintained in the district court, upon the action being 
freshly brought that the previous ruling of the district court 
Gan be a bar thereto. Kekuewa v. Kuau, 4 H. 997, 998 

880). 
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80. Under a former statute the district courts and circuit 
courts had concurrent jurisdiction in actions claiming conse- 
quential damages where the ad damnum did not exceed 
$200.00. Kekuewa v. Kuau, 4 H. 297 (1880). 

81. A court of equity may enquire into the jurisdiction 
of a court of probate, although both jurisdictions are exercised 

by judges of the same court. Adams v. Parke; 6 H. 276, 278 
- (1881). 

` 82. A circuit judge, at chambers, has no jurisdiction to 
revise or modify a decree of divoree rendered in the circuit 
court. Holloway v. Brown, 14 H. 170 (1902). 

83. In the absence of statutory provision as to what courts 
shall have jurisdiction of offenses against county ordinances, 
the appropriate territorial courts have jurisdiction according 
to the general laws defining their jurisdiction over offenses 
against the territorial laws. County of Oahu v. Whitney,- 
17 H. 174 (1905). 


COVENANTS. 


Covenants in leases. See Landlord and Tenant, II, (b). 


1. Where a grantee is sued in ejectment for land pur- 
chased by warranty deed, and notice is given to his grantor 
to defend, which he refuses to do, and the grantee thereupon 
consents to judgment, he may recover in an action against the 
grantor the purchase money paid for the land and the dam- 
ages suffered in the ejectment suit. Morris v. Petero, 4 H. 23, 
(1877). 

2. The policy of the law is not to extend implied cove- 
nants. Wong Leong v. Pierce, 8 H. 949, 251 (1891). 

3. There is no doubt that a covenant for quiet enjoyment 
runs with the land, whether any estate remains in the cove- 
nantors or not. Wong Leong v. Pierce, 8 H. 249, 251 (1891). 

4. A clause in a deed in Hawaiian which may be trans- 
lated “I hereby bind myself, my heirs, executors and adminis- 
trators to carry out the declarations above made,” that is, the 
conveyance of the land, is in effect a warranty, and is binding 
on those succeeding to the interest of the grantor. Aylett v. 
Keaweamahi, 8 H. 890 (1892). 

5. Where in an action for breach of covenant of warranty 
the purchase money is sued for, interest may be recovered of 
the covenantor for the time for which mesne profits can be 
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recovered of the covenantee. Lai Say v. Kaaahu, 10 H. 499 
(1896). 

6. An action on a covenant in a lease for rent, water rates 
and taxes is an action for an unliquidated demand. Peacock 
v. Rothwell, 18 H. 492 (1907). 


CREDITORS’ SUIT. 


SEE Fraudulent Conveyances. 


1. It seems that a judgment at law and return of execu- 
tion unsatisfied should ordinarily be shown in order to sustain 
a creditors’ bill under our statute as well as under the general 
rules of equity, but, if not, it is necessary to show at least that 
the defendant has not property within the territory liable to 
execution out of which the debt may be satisfied. Middleditch 
v. Kalanianaole, 18 H. 272 (1907). 

2. A bill by a judgment creditor to set aside a convey- 
ance, alleging a secret transfer of all the property of an 
insolvent corporation for inadequate consideration to a cred- 
itor who was its vice-president, director, general manager and 
principal stockholder held good on demurrer. Troy Laundry 
Co. v. Sanitary S. L. Oo., 18 H. 388 (1907). 

3. A contract for purchase of real estate in the name of 
the wife obtained by her husband followed by his part pay- 
ment on account of the contract is not per se in fraud of sub- 
sequent creditors. Middleditch v. Cathcart, 19 H. 410 (1909). 

4. A creditor of an insolvent estate may bring suit 
against the grantee named in a fraudulent deed made by the 
decedent, to set aside the same without first obtaining judg- 
ment against the administrator and taking out execution on 
which nulla bona has been returned. Estate of Lopez, 19 H. 
620, 624 (1909). 

5. It is indispensable to the maintenance of a creditor’s 
bill against the grantee of a fraudulent conveyance by a de- 
ceased grantor that the plaintiff shall have first established 
the fact that he is a creditor of the decedent’s estate and 
that his claim is valid and genuine. D’Herblay v. Macomber, 
20 H. 274 (1910). ; 

6. D. filed her bill in equity, alleging that N. had exe- 
cuted to her two promissory notes; that N. conveyed his prop- 
erty to M. with the purpose to defraud her;' that N. having 
died without any property subject to execution; she prayed 
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that the deed be set aside, the property sold, and the proceeds 
applied to the payment of her notes. Held, on demurrer by 
M. that a court of equity is without jurisdiction to recognize 
the promissory notes as a valid claim against the estate of N. 
D'Herblay v. Macomber, 20 H. 274 (1910). 


CRIMINAL LAW. 


Arrest and bail. SEE Arrest and Bail. 

Constitutionality of indeterminate sentence act. SEE Con- 
stitutional Law, 29. 

Grand juries and proceedings before them. See Grand 
Juries. 

Finding and requisites of indictments. SEE Indictment 
and Information. 

Pardon or commutation of sentence. Seg Pardon. 

Proceedings for discharge from imprisonment on habeas 
corpus. Seg Habeas Corpus. 


I. NATURE AND ELEMENTS OF CRIME AND DEFENSES IN 
GENERAL. 


1. Where it appeared that the principal witnesses against 
a defendant were interested in the fine to be imposed, an 
acquittal was directed. King v. Grant, 1 H. 151 [266] 
(1855). 

2. A penal law is purely local and cannot have any opera- 
tion beyond the jurisdiction of the country where it was en- 
acted. In re de Flanchet, 2 H. 96, 108 (1858). 

3. <A conviction for illegally distilling spirits was sus- 
tained where the evidence showed that all preparations were 
made, and the act of distilling had begun, but was not com- 
pleted. King v. Kelulike, 3 H. 219 (1870). 

4. The statute concerning attempts (Chap. 205, R. L. 
1915) is of the same force when applied to any offense as if 
it were especially enacted in the statute creating such offense. 
King v. Kaimano, 3 H. 565 (1874). 

5. The fact of long continued and excessive drinking, it 
not having induced a state of insanity, cannot be pleaded in 
defense to crime. In re “Mary Belle Roberts,’ 8 H. 898 
(1877). 

6. The courts cannot recognize offenses which are a 
defined and made such by statute. King v. Kalailoa, 4 H. 39 
(1877). 
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T. Where a statute made it an offense for a person to 
have opium in possession “contrary to the provisions of Sec. 
3,” and said section only devolved duties upon a licensed ven- 
dor of opium, it was held that no punishable offense was 
defined. In re Brito, T.H. 42 (1887); King v. Young Tang, 
7 H. 49, 58 (1887). 

8. Any act done in execution of the intent constitutes an 
attempt, whether it is successful or is frustrated. King y. 
Leong Tiam, 7 H. 388, 340 (1888). 

9. A person is not punishable criminally for doing what 
was not criminal when done; such as failing to keep proper 
books of account, which became an offense, in the event of 
subsequent bankruptcy, and a law which proposes to do this 
is retrospective. In re Ahung, 9 H. 448 (1894). 

10, A statute which does not define the acts of a person, 
which if done, the law makes punishable, but instead states 
the result of the acts as the offense itself, is unintelligible and 
void. Republic v. In Shai, 10 H. 262 (1896). 

11. The court cannot by construction create a crime or 
offense; the act constituting the offense must be within both 
the letter and spirit of the statute. Republic v. Ben, 10 H. 
978, 981 (1896); Rep. v. Li Shai, 10 H. 262, 264 (1896); 
Queen v. San Tana, 9 H. 106, 108 (1893); Queen v. Gay, 
8 H. 468, 471 (1892); In re Brito, 7 H. 42, 44 (1887); 
King v. Kalailoa, 4 H. 39 (1877); Terr. v. Ah Goon, 22 H. 
31, 33 (1914). 

19. In Hawaii there are no common law offenses. Re- 
public v. Kapea, 11 H. 998, 300 (1898); Republic v. Ah 
Cheon, 10 H. 469, 472 (1896); King v. Kalailoa, 4 H. 89, 
40 (1877). 

13. Where one is charged in an indictment both as prin- 
cipal and as accessory before the fact he is not entitled to a 
discharge because of the acquittal of his alleged principal. 
Republic v. Ruttmann, 11 H. 591 (1898). 

14. A criminal statute is not unconstitutional which di- 
vides the offense into degrees without distinguishing between 
them except by the amount of the penalty, and leaves it to thé 
court or jury to determine the degree. In re Marshall, 
12 H. 366 (1900). 

14a. Penal statutes must be construed strictly and in 
favor of the liberty of the citizen. In re Kawahara Yasutaro, 
15 H. 667, 670 (1904); Territory v. Fernandez, 15 H. 188 
(1903) ; Republic v. Vasconcelles, 11 H. 228 (1897); Queen 
v. Gay, 8 H. 468, 471 (1£92); Lloyd v. Kalana, 8 H. 354, 
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858 (1892); In re Brito, 7 H. 42, 48 (1887); King v. Ka 
lailoa, 4 H. 89 (1877) ; King v. Asegut, 8 H. 540, 542 (1874). 


15. Where a statute alters the quality and incidents of 


an offense as by making that which was a felony merely a mis- 
demeanor it would be construed as impliedly repealing the 
old law. In re Fukunaga, 16 H. 306, 308 (1904). 

16. The extension of the Edmunds Act to Hawaii did 
not repeal loeal law against fornication. Territory v. Martin, 
19 H. 201 (1908). 

17. The statutory definition of a felony refers solely to 
the imprisonment which may be imposed by the court and 
not to the imprisonment resulting in the non-payment of 
fine and costs. Territory v. Koga, 20 H. 71, 98 (1910). 

18. In the enactment of sections 4170-4171, R. L. 1915, 
and of Act 44, L. 1909 (R. L. 1915, Secs. 4178-4174) relat- 
ing to lotteries, the legislature intended to include in each 
section all the elements essential to its individual complete- 
ness, and did not contemplate that on a charge for the viola- 
tion of one section a conviction should be had solely upon evi- 
dence of the violation of another section. Territory v. Furo- 
mori, 20 H. 844 (1911). 


Il. CAPACITY TO COMMIT AND RESPONSIBILITY FOR CRIME. 


19. There is no presumption of innocence through ignor- 
ance. King v. Makamaka, 7 H. 394 (1888). 


III. PARTIES TO OFFENSES. 


SEE arso Indictment and. Information, II. 


20. Several defendants were tried together for the offense 
of having opium in possession and the proof was that each 
had some of the drug in his own possession; held that a joint 
trial did not amount to a charge of a joint offense and the 
defendants were properly tried together. King v. Alii, 4 H. 
509 (1882). 

91. When several are jointly indicted for an offense 
which may be committed by one person or by several the indict- 
ment is considered by Jaw as a several indictment against each, 
and one may be convicted and the rest acquitted. King v. 
Alii, 4 H. 509, 512 (1882). 

99. One who is present and aids and abets the commis- 
sion of a crime is a principal. King v. Makamaka, 7 H. 394 
(1888). 

23. Principals and accessories may be joined in one indict- 
ment. King v. Wo Sow, 7 H. 784 (1889). 
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IV. JURISDICTION. 


24. On appeal from a judgment of conviction by a dis- 
_ trict court in a case in which it had jurisdiction only to exam- 
ine and commit for trial, the circuit court acquired no jurisdic- 
tion. King v. Ikeole, 4 H. 413 (1881). 

25. Where a statute gave concurrent jurisdiction in cer- 
tain criminal cases to the police courts, the circuit courts and 
the supreme court, and provided that where the punishment 
which might be imposed by the police courts would be inade- 
quate the offender might be committed for trial in the higher 
court, a discretion was vested in the lower court to treat the 
case as one for committal or summary disposition. Queen v. 
Ah Lum, 8 H. 877 (1892); Queen v. Young Quai, 8 H. 282 
(1891). 

26. Prior to Jan. 1, 1893, the supreme court had coneur- 
rent jurisdiction with the police and district courts of cases 
of assault with a weapon obviously and imminently dangerous ` 
to life. Queen v. Young Quai, 8 H. 282 (1891). SEE Naihe 
v. Kuau, 4 H. 297 (1880). l 

27. Under the sixth amendment a misdemeanor for which 
imprisonment may be imposed for as long a term as one year 
requires a trial by jury although it does not require an indict- 
ment as for an infamous offense; but the right to a trial by 
jury in the first instance is waived under Sec. 2299, R. L. 
1915, by a defendant not demanding a jury when brought 
before a magistrate for trial but submitting to the jurisdiction 
of the magistrate. The act authorizing trial by the magistrate 
in a case like this, provided the defendant does not demand a 
jury, is constitutional. Es parte Higashi, 17 H. 428 (1906). 

28. The territorial district courts have jurisdiction of 
misdemeanors committed on land reserved for naval purposes. 
Territory v. Carter, 19 H. 198 (1908). 

99. District magistrates have power in proper cases to 
impose cumulative sentences. In re Kim, 21 H. 295 (1912). 

30. A district magistrate has no jurisdiction to commit a 
defendant for trial to the circuit court in the absence of evi- 
dence tending to show the commission of the offense and the 
probability of defendant’s guilt, unless defendant waives exam- 
ination. Territory v. Nishimura, 22 H. 614 (1915). 

31. When a demand is made for a jury trial, in a case 
before a district magistrate where the defendant is entitled to 
a jury trial, it is the duty of the prosecution to prove the com- 
mission of the offense, and the probability of defendant having 
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committed the same, and in default thereof defendant should 
be discharged. Territory v. Nishimura, 22 H. 614, 617 
(1915); Ex parte Higashi, 17 H. 428, 448 (1906). 


V. VENUE. 
(a) Prace or Brixeine PROSECUTION. 


32. When a foreigner, who has committed larceny abroad, 
comes into this country, bringing the stolen property with him, 
he may be tried, convicted and. punished in the same manner 
as if the larceny had been committed here. King v. Parish, 
1 H. 36 [58] (1849). 

33. The offense of embezzlement is committed within the 
jurisdiction where the party fails to account to the person to 
whom he was bound to deliver the property, and who was the 
owner of it. King v. Chock Hoon, 5 H. 879 (1885). 

33a. A statement of the venue in the margin of a charge 
before a district magistrate is sufficient. Republic v. Kanalo, 
11 H. 485 (1898). 


(b) CHANGE OF VENUE. 


34. A motion for a change of venue on the ground that 
a fair trial cannot be had in the circuit’ is addressed to the 
sound diseretion of the court, and its denial is not ground for 
a new trial in the absence of a showing that such discretion 
was abused. Territory v. Robello, 20 H. 7, 11 (1910); Re- 
public v. Hickey, 11 H. 314 (1898); Prov. Govt. v. Mossman, 
9 H. 360 (1894); Rex. v. Tin Ah Chin, 8 H. 90, 99 (1869). 


VI. FORMER JEOPARDY. 


34a. Discontinuance by the prosecution after an appeal 
by defendant is analogous to a nolle prosequi, and is no bar to 
further proceedings. King v. Manner, 3 H. 339, 841 (1872); 
Republic v. Oishi, 9 H. 641, 644 (1895). 

35. To sustain a plea in bar upon the ground of former 
jeopardy there must have been a trial upon a good indictment 
proceeding to a verdict, acquitting or convicting the defendant. 
King v. Davis, 4 H. 918, 216 (1879). 

35a. The entry of a mistrial when the jury cannot agree 
does not operate as an acquittal of defendant. King v. Davis, 
4 H. 213, 916 (1879). 

36. Where defendants were tried and acquitted of mur- 
der alleged to have been committed by setting fire to a house, 
in which fire a man was burned to death, a plea of autre 
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fois acquit was sustained to a subsequent prosecution of the 
same defendants on the same facts on a charge of arson. 
Queen v. Lau Kin Chew, 8 H. 870 (1899). 

37. Jeopardy does not attach until a jury has been im- 
panelled and sworn, nor unless the indictment is valid. Queen 
v. Poor, 9 H. 295 (1898). 

38. After an appeal by a defendant from a conviction 

. by a district magistrate, and the entry of a molle prosequi in 
the circuit court, defendant may be indicted and tried for the 
same offense. Territory v. Fullerton, 16 H. 526 (1905); 
King v. Manner, 8 H. 889 (1872). 

39. The rule that a conviction of the first offense bars a 
second charge, if the evidence to prove the latter would prove 
the first charge, implies that the evidence in the second case 
was admissible in the first. Territory v. Schilling, 17 H. 249, 
259 (1906). 

Vil. PRELIMINARY COMPLAINT, AFFIDAVIT, WARRANT, 
EXAMINATION, COMMITMENT, AND SUMMARY 


TRIAL. 


40. The court regard the proceedings of an appeal from 
a district magistrate with less technical precision than on an 
indictment. Rex v. Gillingham, 2 H. 750 (1865). 

41. Where the allegations of the time and place of the 
commission of an offense are not set forth in a complaint 
before a district court the prosecutor may be required to fur- 
nish the necessary specifications. King v. Buffum, 8 H. 462 
(1871); King v. Gillingham, 2 H. 750 (1865). 

42, When a person is committed for trial the case is at 
once pending in the court to which he is committed. King v. 
Lee Fook, T H. 249 (1888). 

43. An evident clerical error in a charge before a district 
magistrate may be corrected. Prov. Govt. v. Hering, 9 H. 181 
(1893), 

44. The same degree of particularity is not required in 
a charge before a district magistrate as is required in a formal 
indictment. Republic v. Parsons, 10 H. 601 (1897); Repub- 
lic v. Ah Cheon, 10 H. 469 (1896); Woodward v. Republic, 
10 H. 416 (1896); Prov. Govt. v. Hering, 9 H. 181 (1898); 
King v. Lum Hung, 7 H. 344 (1888). 

45. It is not essential that the testimony at the prelimi- 
nary examination of a person accused of a crime should be 
Written down in his own handwriting by the committing mag- 
istrate. Republic v. Yamane, 12 H. 189, 196 (1899). 
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VIII. ARRAIGNMENT AND PLEAS AND NOLLE PROSEQUI OR 
DISCONTINUANCE. 


46. An appeal from a conviction of a lower court and 
demand for trial is equivalent to a plea of not guilty. King 
v. Kumukoa, 5 H. 621 (1886). 

47. The attorney general has no right to enter a nolle 
prosequi in a criminal case without leave of court. King v. 
Robertson, 6 H. 718 (1889). Suz Territory v. Fullerton, 
16 H. 526, 528 (1905). 

48. Where a defendant stands mute it is proper to enter 
a plea of not guilty. Prov. Gov. v. Hering, 9 H. 181, 187 
(1898); Republic v. Oishi, 9 H. 641, 643 (1894); Oriemon 
v. Territory, 18 H. 418, 419 (1901). 

49. Failure to prosecute or a molle prosequi do not con- 
stitute an acquittal and do not bar a new indictment on the 
same facts. Republic v. Oishi, 9 H. 641, 644 (1895); King 
v. Manner, 3 H. 339 (1872). 

50. After a plea of not guilty in the district court it is 
unnecessary to plead in the circuit court to a charge amended 
in a matter of form. Terr. v. Marshall, 18 H. 76 (1900). 

51. Where one who is detained in eustody awaiting action 
by the grand jury does not notify the court that he is finan- 
cially unable to employ counsel for his defense and does not 
request the assignment of counsel, it is not error for the court 
to fail to make such assignment prior to the arraignment. 
Territory v. Ferris, 15 H. 139, 144 (1903). 

‘52. The defendant, January 19, had been arraigned and 
had pleaded not guilty to an indictment charging him with 
gross cheat. February 3 his attorney moved for leave to with- 
draw the plea in order to file a plea in abatement, stipulating 
that if the plea in abatement should be overruled he would be 
“ready immediately to go to trial upon the merits of this 
cause.” Upon the overruling of the plea in abatement the case 
went to trial, defendant’s attorney making no objection, and 
the case was tried on the theory that the defendant had pleaded 
not guilty. Held: That under the stipulation and in conform- 
ity with the plain understanding of the court and the parties 
the plea of not guilty was re-instated. Territory v. Wong 
Tim, 16 H. 408 (1905). 

58. A plea of not guilty waives objections to grand jurors, 
and a refusal of leave to withdraw such plea for the purpose 
of filing a plea in abatement based on the ground that one of 
the grand jurors was disqualified is within the discretion of 
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the trial court, not subject to reversal except in case of abuse. 
Territory v. Johnson, 16 H. 748, 751 (1905). 

54. An application for leave to withdraw a plea of guilty 
is addressed to the sound discretion of the trial court and the 
appellate court cannot interfere in the absence of abuse of 
discretion. Territory v. Chamberlain, 20 H. 108 (1910). 
` 55. A motion “that the prosecution be required to furnish 
defendant with a bill of particulars,” without pointing out the 
particulars desired, is not sufficient. Territory v. Ah Cheong, 
21 H. 10 (1912). 

56. Upon a plea of guilty an independent adjudication 
of guilt by the court is not necessary and the court may there- 
upon proceed to pass sentence. In re Kim, 21 H. 295 (1912). 


IX.. EVIDENCE. 


(a) dJuprorar NOTICE, PRESUMPTIONS AND BURDEN 
oF PROOF. 


57. Where time is not of the essence of the crime charged 
it is not necessary to prove it as laid. Territory v. Chung 
Nung, 21 H. 214, 221 (1912); Territory v. Crawford, 18 H. 
246 (1907). Compare Republic v. Kamakauila, 9 H. 607 
(1894). SEE Republic v. Coelho, 11 H. 213, 218 (1897). 

58. Under an indictment for criminal conspiracy malice 
need not be specifically proven, but may be inferred from the 
nature of the contemplated wrong. Territory v. Soga, 20 H. 
71, 76 (1910). 


(b) Facrs ix ISSUE AND RELEVANT TO ISSUES, AND 
Res GESTAE. 


‘Sur arso Evidence, IV (a). 


59. In a trial for arson for burning a ship, evidence of 
threats by a sailor against a mate was held admissible as 
showing a disaffected spirit, and a motive for desiring the 
end of the voyage. King v. Brown, 3 H. 114 (1869). 

60. Evidence of the destruction of a letter by a defendant 
upon his arrest was a suspicious circumstance, and admissible 
as part of the res gestae. King v. Ah Hoy, 7 H. 749 (1889). 

61. Where two persons were killed at the same time under 
the same circumstances, evidence of the killing of one is ad- 
missible as part of the res gestae, although the killing of the 
other was charged in the indictment. Republic v. Yamane, 


208 CRIMINAL Law. 


12 H. 189, 217 (1899); Republic v. Tsunikichi, 11 H. 341, 
344 (1898). 

62. A bail bond, purporting to be signed by a defendant, 
offered in evidence for the purpose of identifying him by 
means of a recital therein, is inadmissible unless accompanied 
by evidence that it was executed by the defendant. Terr. v. 
Ah Sing, 18 H. 470 (1907). 


(c) OTHER OFFENSES, AND CHARACTER oF ACCUSED. 


63. Evidence of previous sales of opium is competent to 
show that the witness knew the defendant, and that he could 
procure opium from him. -Queen v. Leong Man, 8 H. 339 
(1899). SEE Territory v. Wong Feart, 17 H. 858, 859 
(1906). 

64. It is not error to admit evidence of facts showing 
motive, or which are part of the transaction, or exhibit a train 
of circumstantial evidence of guilt, although such facts showed 
former offenses of the defendants. Territory v. Watanabe 
Masagi, 16 H. 196, 222 (1904); Queen v. Leong Man, 8 H. 
341 (1891); Rep. v. Tsunikichi, 11 H. 341, 844 (1898); 
Rep. v. Yamane, 12 H. 189, 217 (1899). 


(d) MATERIALITY AND. COMPETENCY IN GENERAL. 


65. A person arrested on suspicion only is not, in the 
absence of further proceedings against him, disqualified as 
a witness in the trial of others for the offense for which he 
was arrested. King v. Akana, 7 H. 549 (1889). 

66. The admissibility of evidence is not affected by the . 
illegality of the means through which it has been obtained. 
The admission of such evidence, if obtained without order or 
sanction of the court, violates no constitutional rights. Terri- 
tory v. Furomort, 20 H. 844 (1911); Territory v. Soga, 20 H. 
71, 82 (1910) ; Territory v. Sing Kee, 14 H. 586, 588 (1903). 
SEE Campbell v. Hackfeld, 20 H. 245, 251 (1910); King v. 
Luce, 6 H. 684, 687 (1888). 


(e) BEST AND SECONDARY, AND DEMONSTRATIVE EVIDENCE. 


67. At the time the defendant was arrested the officers, 
for the purpose of making an examination of his person, 
directed him, but without the use of any force, or threats, or 
the holding out of any inducement, to remove a portion of 
his clothing, which he did without objection. The purpose of 
the examination thus made was to obtain proof of a physical 
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fact, and not to compel the defendant to be a witness against 
himself. At the trial of the defendant testimony by one of 
the officers as to the result of the examination was admissible. 
Territory v. Chung Nung, 21 H. 214 (1912). 


(£) ÅDMISSIONS, DECLARATIONS, AND HEARSAY. 


68. In a prosecution for murder where the plea is self 
defense, the defendant testifying that the deceased had a bad 
feeling towards him, had abused him frequently, struck him 
with his fist, spit on him, chased him with a knife, and 
threatened to take his life, and that he was afraid that he 
would take his life, and it also appearing in evidence that the 
reputation of deceased for being a violent, dangerous, vindict- 
ive, revengeful man was very bad, which reputation was 
known to defendant, it was not erroneous to refuse to allow 
defendant to show that the rest of the Japanese community 
were in fear of the deceased, that the defendant knew of a 
certain assault made by the deceased on a third party, that the 
deceased stated to defendant acts of violence he had commit- 
ted, that defendant knew of the violent character of deceased, 
and that defendant knew of acts of violence committed by 
deceased. Territory v. Morita Kaizo, 18 H. 28 (1906). 

69. In a case of circumstantial evidence, there being evi- 
dence of certain facts, if believed by the jury, from which facts 
inferences of guilt can reasonably be drawn by the jury, the 
verdict cannot be disturbed. In reaching its conclusion the 
jury is at liberty to accept and act upon the evidence consist- 
-ent with the theory of guilt and to reject the evidence incon- 
sistent therewith, provided the verdict returned is supported 
by evidence as to all the essential and material elements of the 
erime charged. Territory v. Chung Nung, 21 H. 214 (1912). 


(g) Opixton EVIDENCE. 


70. It was proper for the court to ask a medical expert 
whether an ordinary man in inflicting upon himself a wound 
(described in the question as in the evidence) would be most 
likely to use his right hand or his left hand. Territory v. 
Watanabe Masagi, 16 H. 196 (1904). 

70a. It is erroneous to allow hypothetical questions un- 
warranted by any testimony in the case. A question to a 
medical expert was properly ruled out which required him to 
say on the hypothesis named to him “whether or not that 
wound could have been inflicted by the man himself,” the facts 
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assumed being of a nature not calling for an expert opinion, 
Territory v. Watanabe Masagi, 16 H. 196 (1904). 


(h) TESTIMONY or Accomprices AND Co-DEFENDANTS. 
SEE ALSO Post, 97. 


71. We know of no rule of law requiring the evidence 
of accomplices to be corroborated; but corroborating evidence 
of some point essential to the issue should be given; and a 
conviction, upon the unsupported evidence of an accomplice 
cannot be set aside on that ground. King v. Brown. 3 H. 114 
(1869). 

72. In a prosecution for adultery an admission by one 
of two co-defendants that she was married to a third person 
is sufficient evidence of such marriage as against herself but 
not as against her co-defendant. Territory v. Castro, 14 H. 
131 (1902). 

(i) CONFESSIONS. 


73. The confession of one conspirator made subsequent 
to the accomplishment of the common enterprise, is not ad- 
missible in evidence against anyone but himself. King v. 
Marks, 1 H. 49 [81] (1851). 

T4. Extra-judicial confessions of guilt should be received 
with great caution, but if made voluntarily and deliberately 
without any inducement of hope or fear, they are entitled to 
much weight. King v. Marks, 1 H. 49 [81] (1851). 

75. While the burden of proof is on the prisoners to show 
that inducements had been held out to them to confess, it 
was the right of the counsel to object to the introduction of 
the testimony until he had an opportunity to prove induce- 
ments. The court would then decide upon the competency of 
the testimony. King v. Paakaula, 3 H. 80, 84 (1867). 

76. The court will rigidly exclude all testimony of confes- 
sions if made in consequence of a previous threat or promise 
by a person who may be supposed to have some authority or 
influence. King v. Paakaula, 8 H. 80, 39 (1867); King v. 
Kamakana, 8 H. 818, 815 (1871). 

77. The refusal to admit evidence of inducements made 
to a prisoner to confess was held such error as justified a new 
trial. King v. Kamakana, 8 H. 313 (1871). 

78. On a trial for forgery previous statements made by 
defendant relating to other forged papers in his possession 
prior to the commission of the offense, are admissible to show 
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guilty knowledge, and to rebut the presumption of innocence 
through ignorance. King v. Mahukalulu, 5 H. 96 (1884). 

79. An extra-judicial confession is admissible after proof 
of the corpus delicti. Republic v. Saku Tokuji, 9 H. 548 
(1894). 

80. A promise made to a defendant after he had made 
an admission that if he repeated the statement on the trial 
“he would be clear” does not make secondary evidence of 
the admission inadmissible on the ground that the admission 
was obtained by duress. Republic v. Hang Cheong, 10 H. 94 
(1895). 

81. Admissions of a defendant tending to show knowledge 
of an intention to commit a crime by another are evidence 
against him. Republic v. Kapea, 11 H. 298, 806 (1898). 

82. <A slight assault by a detective upon defendant during 
an interview at which the detective sought to obtain a confes- 
sion from defendant, but failed to do so, held not to affect the - 
admissibility in evidence of a confession made two days subse- 
quently. Territory v. Matsumoto, 16 H. 267 (1904). 

83. A confession by a person accused of murder made in 
the presence of the sheriff, his deputy, a detective, and an 
interpreter not in the employ of the prosecution held admis- 
sible in evidence, notwithstanding the fact that the sheriff 
charged the defendant to tell the truth, and did this because 
other witnesses had implicated defendant. Territory v. Matsu- 
moto, 16 H. 267 (1904). 

84. A plea of guilty by an accused before a committing 
magistrate is admissible as a confession, and may be proved 
by the magistrate’s reading the charge as entered in his record 
book and testifying that he read the charge as so entered to 
the accused and that the latter pleaded guilty to it. If the rec- 
ord was not admissible as such, its admission. was harmless 
error as it merely repeated what the magistrate had testified. 
Territory v. Charman, 18 H. 46 (1906). 

85. A statement in the nature of a confession made by 
a person while in jail and before any charge is entered against 
him, made in the presence of the deputy city and county attor- 
ney and police officers, and without the advice of counsel, but 
made freely and voluntarily, is admissible in evidence. Terri- 
tory v. Chung Nung, 91 H. 214, 220 (1912); Territory v. 
Matsumoto, 16 H. 267 (1904). 
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(J) WEIGHT AND SUFFICIENCY. ` 


86. When the evidence in a case will not warrant a ver- 
dict of the degree of the offense charged, a verdict of guilty 
of a lesser degree of the same offense is proper. King v, 
Naone, 2 H. 746 (1865). 

87. Under a statute making larceny in the daytime and 
in the night-time distinct offenses proof of larceny in the night- 
time will not sustain a verdict of larceny in the daytime. 
King v. Naone, 2 H. 746 (1865). 

88. Itis proper to infer the intent from all the surround- 
ing circumstances, and accompanying and attendant acts of 
the prisoner. King v. I, 3 H. 237 (1870); King v. Asina, 
3 H. 474 (1873). 

89. Where a defendant is tried upon one charge he can- 
not legally be convicted of an entirely different one. In re 
Ah Mook, 6 H. 664 (1887). : 

90. The fact that the witnesses against defendants were 
detectives sent by the sheriff to ferret out offenses, is no reason 
for disbelieving them. King v. Wong Hoi Long, 7 H. 748 
(1889). 

91. The true rule in regard to the effect of circumstan- 
tial evidence is that the circumstances must be such as to 
produce a moral certainty of guilt and to exclude every other 
reasonable hypothesis. King v. Ahop, 7 H. 556 (1889); King 
v. Akana, 7 H. 549, 554 (1889); King v. Kelulike, 3 H. 
919, 222 (1870). 

92. To prove a person guilty of inciting another to com- 
mit an offense it is not necessary to show that he exercised so 
great an influence over him as to deprive him of the freedom 
of his will. Republic v. Oishi, 9 H. 641, 649 (1895). 

93. An alibi is in criminal evidence the defendant’s 
showing under a plea of not guilty, and without special aver- 
ment, that when the criminal thing was done he was at some 
other place where he could not be the doer. Republie v. 
Hoshina, 10 H. 450 (1896). 

94. Where a fact is peculiarly within the knowledge 
of a defendant in a criminal case, as for example that opium 
was lawfully in his possession, or that he had a license to 
sell liquor, the prosecution need not prove that possession of | 
the opium was unlawful, or that he had no license, the burden 
of proof in such cases being on defendant. Republic v. Lee | 
Vick, 10 H. 185 (1895); Prov. Govt. v. Gertz, 9 H. 298 
(1893) ; Rex v. Gillingham, 2 H. 750 (1865). 
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95. While no inference prejudicial to one accused can be 
drawn from his neglect or refusal to testify, yet where the 
evidence of the prosecution throws great suspicion upon him, 
his failure to produce or attempt to produce explanatory evi- 
dence may be considered in passing upon the question of his 
guilt. Republic v. Anderson, 10 H. 252 (1896). See Prov. 
Govt. v. Gertz, 9 H. 288 (1893). 

96. The truthfulness of the testimony of informers is to 
be judged by the same tests as that of other witnesses. Terri- 
tory v. Sing Kee, 14 H. 586 (1903). 

97. A conviction based upon the uncorroborated testimony 
of an accomplice is legal. Tong Kai v. Territory, 15 H. 612, 
616 (1904) ; Republic v. Edwards, 11 H. 571 (1898); Repub- 
lic v. Parsons, 10 H. 601, 606 (1897); King v. Wo Sow, 
1 H. 734, 737 (1889). 

98. Criminal intent may be. shown by the doing of 

wrongful acts knowingly. Terr. v. Wright, 16 H. 123, 187 
1904). 
i Because of evidence on which doubt of guilt might 
be based, the court cannot say that such doubt ought to have 
been produced in the minds of the jury.’ Territory v. Wata- 
nabe Masagi, 16 H. 196, 206 (1904). 

100. Specific proof of intent is not essential but the intent 
may be proved by the evidence of attending facts and cireum- 
stances: Territory v. Schilling, 17 H. 249, 267 (1906); Ter- 
ritory v. Lo Toon, 16 H. 351, 858 (1904); Territory v. 
Wright, 16 H. 198, 187 (1904); Prov. Govt. v. Gertz, 9 H. 
988, 998 (1893). 

. 101. There being evidence of certain facts, if believed by 
the jury, from which facts inferences of guilt could reasonably 
have been drawn by the jury, the verdict cannot be set aside. 
Territory v. Pong Chong, 20 H. 229 (1910). 

102. Where in a statute relating to gambling offenses, 
each section is complete in itself, defining a specific offense, 
the penalty being provided for by one general section, on a 
charge for the violation of one section, a conviction cannot be 
had solely upon evidence of the violation of another section. 
Territory v. Furomori, 20 H. 344 (1911). 

103. Where the defendant is charged with the offense of 
furnishing opium to another in violation of the statute and the 
evidence shows a sale and delivery of the opium by the defend- 
ant to another, a conviction of the defendant by the district 
magistrate must be sustained. Territory v. Hu Seong, 20 H. 
669 (1911). 
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X. TIME OF TRIAL AND CONTINUANCE. 


104. Under a statute providing that a failure to prose 
cute an indictment “at the ensuing term of court, * * * 
unless the cause be postponed by the court” should operate as 
an acquittal, was held to give the court general power of post- 
ponement. Rex v. Tin Ah Chin, 8 H. 90, 99 (1869). 

105. The attorney general cannot continue a case without 
leave of court. King v. Robertson, 6 H. 718, 726 (1889). 

106. The constitutional provision for a speedy trial was 
not violated by a refusal to proceed at once with the trial 
and a continuance to the next term, when the request to 
proceed was made on Monday of the last week of the term, the 
day on which the plea of not guilty was made, and the next 
term began the following Monday. Territory v. Johnson, 
16 H. 748, 751 (1905). 

107. It is not error to refuse a continuance of two days | 
in which to plead. Territory v. Soga, 20 H. 71 (1910). 


XI. TRIAL 
(a) PRELIMINARY PROCEEDINGS. 


108. Under a statute granting each defendant in a capital 
case ten peremptory challenges, when four were on trial to 
gether, if the counsel stated when they challenged for which 
defendant they spoke, forty challenges might be allowed; but 
as they did not, it is assumed that they spoke for all. Rez 
v. Tin Ah Chin, 3 H. 90, 100 (1869). 

109. The prosecution cannot, by search warrant, compel 
the production of books of account of a defendant, to be used 
in evidence against him. King v. Luce, 6 H. 684 (1888). 

110. A motion “that the prosecution be required to fur- 
nish defendant with a bill of particulars,” without pointing 
out the particulars desired, is not sufficient. Territory v. Ah 
Cheong, 21 H. 10 (1912). 

111. A court may decline to permit counsel for a defend- 
ant to have a private interview with witnesses for the prose- 
cution who are in custody under a statutory commitment. Re 
public v. Kapea, 11 H. 998, 808 (1898). 

112. It is not reversible error to refuse to require the 
prosecution to elect upon which count or counts in an indict- 
ment they would go to trial. Republic v. Tsunikichi, 11 H. 
342, 347 (1898). 

113. It was discretionary with the court whether to order 
a separate trial of the two defendants charged with the murder , 
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of one M. K. Territory v. Watanabe Masagi, 16 H. 196, 205 
(1904); King v. Wo Sow, 7 H. 784 (1889); Rex v. Tin Ah 
Chin, 8 H. 90, 99 (1869); King v. Paakaula, 3 H. 30, 35 
(1867). 

114. A deputy county attorney may appear for the terri- 
tory in a criminal case. Territory v. Lucas, 19 H. 162 
(1908). 

115. Where defendants who are jointly indicted have 
antagonistic interests a motion for a separate trial if season- 
ably presented, should be granted. Territory v. Robello, 20 H. 
7, 9 (1910). 


(b) Course AND Conpuct OF TRIAL IN GENERAL, 


116. An attorney at law cannot waive his client’s consti- 
tutional right to be confronted with the witnesses against him. 
In re Jones, 3 H. 240 (1870). 

117. If an accused has counsel who understands the tes- 
timony of witnesses, either directly or through an interpreter 
the constitutional requirement that an accused be confronted 
with the witnesses against him is complied with. King v. Ah 
Har, 7 H. 319, 822 (1888). 

118. An accused person is entitled to be confronted by 
the witnesses against him in any trial whether before a mag- 
istrate or in the higher courts, and this right implies tho 
necessity that testimony in a foreign language be interpreted 
tohim. King v. Ah Har, 7 H. 819 (1888). 

119. A defendant can waive the right to have testimony 
in a foreign language interpreted to him, when represented 
by counsel, who understands the testimony. Republic v. 
Yamane, 12 H. 189, 221 (1899). 

120. On appeal a finding of a trial judge in his decision 
and order are sufficient record of the presence of defendant at 
different stages of a case. Territory v. Ferris, 15 H. 139 
(1903). 

121. The question of the legality of a view of premises by 
the jury and of statements there made by the sheriff and deputy 
sheriff to the jurors in answer to their questions concerning the 
condition of things as they first found them there is not pre- 
sented by any of the exceptions in this case; a view in erimi- 
nal cases said, however, to have been the practice in Hawaii - 
as at common law. Territory v. Watanabe Masagi, 16 H. 196, 
221 (1904). 


916 CRIMINAL Law. 


199. A person representing the prosecution in a criminal 
case may properly be allowed to sit during the trial with the 
prosecuting officer. Territory v. Robello, 20 H. 7 (1910). 

123. The attorney general may allow private counsel a 
assist the prosecution. Territory v. Soga, 90 H. 71,. 
(1910); Territory v. Robello, 20 H. 7 (1910); Tema. v. 
Chong Chak Lai, 19 H. 487 (1909); Woodward v. Republic, 
10 i. 416 (1896). 

124. Defendants were charged with being present at a 
place where a gambling game was being played. The evidence | 
and claim of the prosecution was that the game was one 
played with cards. During the presentation of the case for 
` the territory, the prosecuting officer permitted certain dice, 
concerning which no evidence was adduced, to remain on a 
table in the court-room within view of the jury. Held, nota ; 
ground for a new trial. Territory v. Nakamura, 20 H. 222 
(1910). 

(e) RECEPTION OF EVIDENCE. 


SEE arso Ante, 66 


125. Although there is much authority for the position 
that when papers are offered in evidence the court can take 
no notice how they were obtained, whether lawfully or unlaw- 
fully, nor would it form a collateral issue to determine that 
question, the later cases are against this view. King v. Luce, 
ô H. 684, 687 (1888). | 

126. A defendant may. be cross-examined concerning writ- 
ings shown him and marked for identification although they 
are not filed and made evidence. Terr. v. Boyd, 16 H. 660, 
666 (1905). 

127. The question “did you want him (the defendant) to 
do this or not,” put to the complaining witness in a case of 
rape after she had testified what the defendant had done to her, 
is not leading, and if it were its allowance would not be re- 
versible error. Territory v. Charman, 18 H. 46 (1906). . 


(d) ARGUMENTS AND CONDUCT or CouNsEL. 


128. Comment by a prosecutor on the failure of a de 
fendant to take the stand in his own behalf is highly improper, 
but where the court at once interfered and instructed the jury 
not to take notice of it, it is not ground for excepion, although 
it might be available on a motion for a new trial. King v. 
McGiffin, 7 H. 104 (1887). 
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(e) NEpoEssrry, REQUISITES, AND SUFFICIENCY OF 
INSTRUCTIONS. 


SEE ALSO Trial, VI. 


129. Where defendant offered evidence tending to prove 
an alibi, the court is justified in charging the jury as to the 
law of alibi of its own motion. Republic v. Hoshina, 10 H. 
450 (1896). 

180. The court in the charge to the jury gave a synopsis 
of the evidence offered by the prosecution without referring in 
any way to the evidence for the defendant. Held, that this 
was error for which a verdict of conviction should be set aside 
and a new trial ordered. Territory v. Yoshikawa Dengiro, 
15 H. 64, (1903). 

131. The defendant asked for four instructions, of which 
the trial judge remarked to the jury, “The defendant has 
asked me to give you certain instructions which I shall give, 
but not as the law of this country.” Held: That the instruc- 
tions which were given with this ungracious and inappropriate 
remark were inapplicable to the facts of the case and there- 
fore ought not to have been given at all; but the jury might 
have inferred from the remark that the law was directly the 
other way and that a verdict of guilty would be proper based 
upon a broken promise to pay, and therefore that a new trial 
should be ordered. Territory v. Wong Tim, 16 H. 408 
(1905), 

132. In a criminal case a “reasonable doubt” may be 
properly defined as “that state of mind which, after a full 
comparison and consideration of all the evidence both for the 
prosecution and for the defendants, leaves the minds of the 
jurors in that condition that they cannot say that they feel an 
abiding faith amounting to a moral certainty from the evi- 
dence in the case, that the defendants are guilty of the charge 
laid in the indictment.” Territory v. Robello, 20 H. 7, 95, 
31 (1910); King v. Ahop, 7 H. 556, 560, 561 (1889); Re- 
public v. Yamane, 12 H. 189, 215 (1899). 

133. It is not error for the court to rule in the presence 
` of the jury that certain evidence is competent, relevant and 
material, or that the circumstantial evidence adduced is suffi- 
cient to require submission of the case to the jury. Territory 
v. Pong Chong, 20 H. 229 (1910). 

134. It is proper to instruct the jury that in determining | 
whether the defendant was guilty of heedless driving as charged 
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they should take into consideration the time and place of the 
offense charged as to light or darkness; the presence or absence 
of other vehicles on the highway at the time; the width of the 
highway; the condition of the vehicle driven by defendant as 
to equipment; the defendant’s manner of driving; and, all of . 
the surrounding circumstances as shown by the evidence. Ter- 
ritory v. McGregor, 22 H. 786 (1915). 


(£) Cusropy, CONDUCT, AND DELIBERATIONS OF JURY. 


135. In a ease not capital it is within the discretion of 
the court to allow the jury to separate. Prov. Govt. v. 
Caecires, 9 H. 522, 542 (1894). 


(g) VERDICT. 


136. A verdict on one count of an indictment containing 
several counts is an acquittal as to the other counts. King v. 
Naone, 2 H. 746 (1865). 

137. In a general verdict of guilty the ioii degree of 
the offense will be presumed. King v. Cornwell, 3 H. 154 
(1869). 

138. In a general verdict on an indictment of several 
counts, some of which are defective, the court will presume 
` that the verdict was based upon such counts as are good. 
King v. Cornwell, 3 H. 154, 163 (1869). 

139. Where an offense is made of different degrees, the 
jury must find the degree from their estimate of the facts in 
the case. King v. Bridges, 5 H. 467, 471 (1885). 

140. Where an indictment was in two counts, and the 
jury made a finding only as to the second count, the verdict 
was held sufficient. King v. McGiffin, 7 H. 104 (1887). 
Sree King v. Naone, 2 H. 746 (1865). 

141. Where there is a conflict between the written verdict 
and the minutes of the clerk, the verdict controls. In re Tit- 
comb, 9 H. 131 (1898). 

149. A finding of “guilty” means “guilty as charged.” 
Lee Yau v. Republic, 11 H. 148 (1897). 

143. A verdict of “guilty on first charge” held to mean 
“guilty on first count.” Territory v. Wright, 16 H. 123, 126 
(1904). 

144. It is no defense to an indictment that the facts in 
proof show that the defendant committed an offense of a 
higher degree than that charged. Territory v. Tan Yick, 22 
H. 778, 779 (1915). 
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(h) WAIVER AND CORRECTION oF IRREGULARITIES AND 
Errors. 


145. When evidence to prove a fact on the part of the 
prosecution is improperly admitted, but thereafter the fact is 
confessed by the defendant to be true, the error is cured. 
Republic v. Kahakawila, 10 H. 28 (1895). 

146. Under a statute. permitting a defendant in any crim- 
inal case less than a felony to waive the right of trial by jury, 
the legal number of jurors may be waived by a defendant 
during the progress of the trial by consent of court and the 
case may be proceeded with to verdict. Territory v. Soga, 
20 H. 71, 95 (1910). 


XII. MOTION FOR NEW TRIAL AND IN ARREST. 
SEE arso New Trial. 


147. Prior to Jan. 1, 1898, circuit courts had no author- 
ity to grant new trials in criminal cases. King v. Kaona, 
3 H. 118 (1869); King v. Cornwell, 8 H. 154 (1869); King 
v. Apuna, 8 H. 166 (1869); King v. Reeve, 7 H. 818, 336 
(1888); King v. Akana, 7 H. 549 (1889). SEE Republic v. 
Saku Takuji, 9 H. 548 (1894); Republic v. Hang Fook, 
9 H. 858 (1894). 

148. The fact that defendant was convicted on the evi- 
dence of only one witness is not ground for a new trial. 
King v. Ah Lee, 5 H. 545 (1886). 

149. A circuit judge at chambers in a criminal case has 
no authority to grant a new trial in his own court on the 
ground of newly discovered evidence. King v. Awana, 7 H. 
305 (1888). 


XIII. JUDGMENT, SENTENCE AND FINAL COMMITMENT. 


150. A sentence imposing imprisonment only when the 
penalty by statute is imprisonment at hard labor is void and 
the prisoner is entitled to discharge on habeas corpus. In re 
Cooper, 3 H. 17 (1866). Sees Ex parte Higashi, 17 H. 428, 
437 (1906). 

151. <A defective judgment omitting an essential part of 
the punishment required by law is bad. In re Cooper, 8 H. 
17, 19 (1866). 

152. When there is a mistake in a criminal sentence it 
Vitiates the whole, and the criminal is not liable to further 
procedure; and it makes no difference whether the sentence 
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is more or less severe than the statute requisition. In re 
Cooper, 3 H. 17, 19 (1866). 

153. It is not ground for motion in arrest that defend- 
ants after a verdict in a capital case were not asked before 
sentence if they had anything to say why sentence of death 
should not be passed upon them. King v. Agnee, 3 H. 106 
(1869). 

154. Where an appeal has been taken in a criminal case 
from the police court to the supreme court on a point of law 
which is not sustained the appellate court has no authority 
to modify the sentence. King v. Kom Kwei, 4 H. 666. 

155. Where an illegal sentence was imposed by the trial 
court, and an appeal was taken on the point of law that the 
sentence was illegal, it was held that on sustaining the appeal 
the prisoner must be discharged. . King v. Tat Wa, 5 H. 598 
(1886). 

156. In cases where full light upon the authority of an 
officer to hold a prisoner is not afforded by the mittimus, 
resort may be had to the record to ascertain what the sentence ` 
of the court was. In re Rhodus, 6 H. 848 (1882). 

157. It is unnecessary that there shall be spread upon 
the mittimus the particulars of the indictment. Jn re Rhodus, 
6 H. 348 (1882). 

158. A mittimus is a “process” of the court, and no part 
of the record-of a case; it is the authority by which the officer 
holds the prisoner. In re Rhodus, 6 H. 348 (1889). ; 

159. Where a person was sentenced to pay a fine and 
costs, and the sentence and mittimus failed to show that the 
court had ordered that the defendant was to be imprisoned at 
hard labor in default of paying his fine, the imprisonment 
was illegal. In re Apuna, 6 H. 732 (1869). 

160. <A mittimus in a case of illegal selling of liquor is 
not defective which does not state that liquor was sold to a 
person, or in failing to give the date of sale. In re Piipiilani, 
7 H. 95, 100 (1887). SEE King v. Akana, 7 H. 166 (1887); 
King v. Gillingham, 2 H. 750 (1865). 

161. Where an offense is punishable with one penalty 
when it is the first offense and a greater penalty on subse- 
quent convictions, a mittimus which does not allege a previous 
conviction must be taken to mean that the offender had not 
been previously convicted. In re Piipiilani, T H. 98, 101 
(1887). ; 


CRIMINAL Law. 991 


162. Costs chargeable to a defendant on conviction are 
the statutory costs only and do not include expenses. In re 
Tam Fook, 7 H. 162 (1887). 

163. A judgment is erroneous which is in the alterna- 
tive, as “to be imprisoned for one year or pay a fine of 
$100.00.” In re Tam Fook, 7 H. 162 (1887). 

164. Where a mittimus does not state that the sentence 
is to take effect at the expiration of a previous sentence, the 
sentences are concurrent. In re Tam Fook, 7 H. 162 (1887). 

165. Where both fine and imprisonment were imposed 
upon a defendant for selling spirituous liquor and the statute 
provided only a fine for the first offense the sentence is illegal 
and the defendant must be discharged. King v. Ah Gock, 
1 H. 544 (1889). 

166. Where sentence has been suspended in a criminal 
case the proof of the commission of a second offense is not 
a condition precedent to the power to impose the suspended 
sentence. Republic v. Friedenburg, 9 H. 626 (1895). 

167. Where the statute provides for both fine and impris- 
onment, and one of the penalties is omitted, the error will not 
afford ground of reversal, if the punishment imposed is av- 
thorized by the statute. In re Hoopai, 10 H. 610 (1897). 

168. A district magistrate has no power to suspend sen- 
tence indefinitely. Republic v. Pedro, 11 H. 987 (1898). 

169. A court of record for good cause shown may suspend 
the rendition of a sentence in a criminal case to the next or a 
sueceeding term. Republic v. Pedro, 11 H. 287, 292 (1898); 
Republic v. Kapea, 11 H. 293, 313 (1898). 

170. The statute requires that in a capital case at least 
forty-eight hours shall intervene between a verdict of guilty 
and the sentence. The term of the court would expire by 
limitation within forty-eight hours after verdict. Held, it was 
not error to postpone sentencing the defendant until the next 
term of the court. Republic v. Kapea, 11 H. 293 (1898). 

171. Where an alleged defect in a mittimus is made to 
appear only by reference to the record and the record shows | 
that the court had jurisdiction of the offense and to render the 
particular judgment, the mittimus is sufficient. In re Fer- 
nandez, 12 H. 120, 123 (1899); In re Pupiilani, 7 H. 98, 
108 (1887); In re Rhodus, 6 H. 348 (1882). 

179. A prisoner who has been properly and legally sen- 
tenced cannot be released on habeas corpus simply because of 
an imperfection or ambiguity in the mittimus; when placed 
in the proper custody he is held by virtue of the judgment, 
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not by the mittimus. Hx parte Oriemon, 18 H. 102 (1900); 
In re Piipiilani, 7 H. 95, 109, 108, 104 (1887). SEE In re 
Ferreira, 15 H. 276, 277 (1908). 

173. In pronouncing sentence of death the time and place 
of execution should not be named, but naming them does not 
make the sentence void. Hx parte Fugihara Oriemon, 18 H. 
102, 108 (1900); Oriemon v. Territory, 18 H. 418, 419 
(1901). 

174. The governor has no right to prevent an execution 
by refusing to issue a death warrant. He may do this only 
by exercise of the pardoning power. Oriemon v. Territory, 
13 H. 418, 419 (1901). 

175. Where an illegal sentence has been imposed the case 
may be remanded to the trial court by the supreme court for 
the imposition of a legal sentence. Terr. v. Savidge, 14 H. 
286 (1902); Terr. v. Poloaiea, 18 H. 885 (1901); Oriemon 
v. Territory, 18 H. 418, 490 (1901). OVERRULES Rex v. Tai 
Wa, 5 H. 598 (1886); P. G. v. Aloiau, 9 H. 399, 400 (1894). 

176. 'That the record does not show that defendants have 
been sentenced is not ground for discharge upon motion in the 
supreme court. Territory v. Nobriga, 16 H. 29 (1904). 

17%. 'The supreme court has no jurisdiction of a motion 
to discharge defendants on the ground presented there for the 
first time that the record shows no sentence passed in the 
court below. Territory v. Nobriga, 16 H. 29 (1904). 

178. <A general exception to a sentence, stating no grounds 
for the exception, does not present a question of law upon the 
legality of the court pronouncing sentence without first asking 
defendants if they had anything to say why sentence should 
not be pronounced. Territory v. Watanabe Masagi, 16 H. 196 
(1904). 

179. The improper inclusion of “hard labor” in a sen- 
tence or mittimus which directs imprisonment upon failure 
to pay a fine does not make the sentence or mittimus void 
_ so as to entitle the prisoner to a discharge on habeas corpus. 
In re Akamu, 17 H. 487 (1906). 

180. The want of a warrant, if one were required, in 
making an arrest would not deprive the trial court of jurisdic- 
tion so as to make its sentence void, and the prisoner after 
sentence is held under it and not under the original arrest 
and therefore is not entitled to a discharge on habeas corpus. 
-In re Akamu, 17 H. 487 (1906). 

181. When a person convicted is out on bail pending 
exceptions and the exceptions are dismissed, the high sheriff 
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may take him into custody without further order or authority 
than the original mittimus. In re Ching Tai, 18 H. 500 


(1907). 
XIV. APPEAL AND ERROR, AND CERTIORARI. 


(a) Form or REMEDY, JURISDICTION, AND RIGHT OF 
REVIEW. 


SEE ALSO Appeal and Error. 


189. The statute granting an appeal from decisions of a 
district magistrate to the circuit court does not permit a defend- 
ant in a criminal ease on appeal to be tried by a circuit court 
or eireuit judge in vacation, jury waived. Ah Ping v. Prov. 
Govt., 9 H. 284 (1898). 

183. Alleged errors of law by a district magistrate upon 
preliminary examination of one accused of a felony are not 
reviewable on appeal. Republic v. Fernandez, 10 H. 88 
(1895). 

184. Where sentence is pronounced on a plea of guilty 
to a charge within the summary jurisdiction of the police 
and district courts and an appeal is taken, the issue of guilty 
or not guilty is not before the appellate court, but only the 
question of mitigation of sentence. Republic v. Ah Cheon, 10 
H. 469 (1896); Government v. Mura, 9 H. 428 (1894); 
Queen v. Fernandez, 8 H. 273 (1891); King v. Maikai, 6 H. 
145 (1875). 

185. <A writ of error is the proper remedy when the sen- 
tence is erroneous. In re Hoopai, 10 H. 610 (1897). 

186. On appeal from a district to a circuit court, costs 
accrued must be paid in criminal as well as in civil cases. 
Territory v. Kauai, 18 H. 341 (1907). 

187. The conviction of a number of defendants of being 
present at a gambling game is a several judgment to which 
one may prosecute a writ of error without joining the others. 
Territory v. Ah Sing, 18 H. 392 (1907). 

188. Where a defendant who, in a criminal prosecution, 
pleaded guilty, and judgment and sentence were rendered, 
later presents a motion for leave to withdraw his plea and 
enter a plea of not guilty, which motion is denied; his failure 
to appeal. from the original judgment and sentence, does not 
deprive him of the right of appeal from the refusal of leave 
( change his plea. Territory v. Chamberlain, 20 H. 103 
1910). 
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(b) PRESENTATION AND RESERVATION IN Lower COURT Op 
Grounps oF REVIEW. 


189. A charge of violating a named section of the laws 
is sufficient in the absence of a motion at the trial to make 
the charge more specific. King v. Lum Hung, 7 H. 344 
(1888). | 

190. Objections to an indictment should be taken before 
plea, in accordance with See. 3808, R. L. 1915, and in the 
absence thereof averments imperfectly alleged are cured by 
verdict. King v. Macfarlane, 7 H. 852, 857 (1888); King 
v. Mahelona, 7 H. 899 (1888); King v. McGiffin, 7 H. 104, 
107 (1887). SEE Territory v. Nobriga, 16 H. 29 (1904). 


(e) . RECORD AND Procerpines Nor IN RECORD. 


191. Every presumption that a court may rightfully en- 
tertain is in favor of the record and the regularity of the 
proceedings of the trial court. Oriemon v. Territory, 18 H. 
413, 415 (1901). 

l (d) Review. 


199. A verdict will not be set aside in a criminal case 
which rests on clear, unconflicting and uncontradicted evidence. 
King v. I, 8 H. 287 (1870). 

193. The jury have a right to pass upon the credibility 
of witnesses but when the evidence in a criminal case so 
greatly preponderates in favor of the defendant as to show 
mistake or prejudice on the part of the jury in finding him 
guilty, the verdict will be set aside on appeal. King v. Asegut, 
3 H. 526 (1874). 

194. Irregularities and harmless errors, where defendant’s 
rights are not prejudiced, are not grounds for a new trial. 
Queen v. Haumea, 8 H.. 280 (1891). 


(e) DETERMINATION AND DISPOSITION oF CAUSE. 


195. Where there is no reversible error except that, in 
sentencing, the lower court has exceeded its power or imposed 
a sentence that is vague or indefinite the appellate court on 
reversal will not order a new trial, but will remand the case 
to the trial court for the imposition of a proper judgment 
and sentence. Territory v. Armstrong, 22 H. 526, 536 
(1915); Territory v. Savidge, 14 H. 286 (1902). 


OU 
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XV. PUNISHMENT AND PREVENTION OF CRIME. 
` Ser ALSO Convicts. 


196. It is the duty of the legislature to affix such an 
amount of punishment to the commission of an offense as 
will tend to deter men from such commission, and not to 
ascertain the maximum which offenders can afford to pay and 
still go on violating the law. Rex v. Booth, 2 H. 616, 622 
(1863). 

197. Imprisonment dink lawfully be imposed either as 
a direct penalty for violation of a county ordinance or indi- 
rectly as a consequence of nonpayment of fine unless author- 
ized expressly or by necessary implication. Territory v. Ah 
Choy, 17 H. 881, 835 (1906); Territory v. Whitney, 17 H. 
174, 181 (1905). i 

198. A sentence to imprisonment for a misdemeanor does 
not become infamous punishment requiring an indictment 
under the fifth amendment by reason of the convicted person 
being confined in Honolulu jail. Hx parte Higashi, 17 H. 
428 (1906). 

199. Act 59 of the Laws of 1905 (R. L. 1915, Sec. 1461) 
which provides that infamous punishment shall not be imposed 
on persons convicted of misdemeanors, repeals that portion of 
Sec. 4178, R. L. 1915, authorizing hard labor in the sentence 
of imprisonment but does not repeal that portion whieh author- 
izes imprisonment. Ev parte Higashi, 17 H. 428, 435 (1906). 


CROPS. 


Right of tenant to outgoing crops. See Landlord and 
Tenant, VII (b). 


1. So much of a crop of taro as was planted, prior to the 
termination of an estate by the death of the owner, by one 
claiming under such owner belongs to him who planted it. 
Adams v. Kauwa, 6 H. 280 (1881). 

2. Sugar cane is a crop subject to the law of emblements 
although it is not sown and may require more than a year to 
mature. Nawahi v. Hakalau Plant. Co., 14 H. 460 (1902). 

8. The phrase “sugar annually produced on the premises” 
Means the amount of sugar produced in each year from cane 
grown on the premises. Damon v. Honolulu Plantation Co., 
18 H. 818, 317 (1907). 
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CROWN LANDS. 


Right of way over. SEE Easements, 14 


1. The commissioners of crown lands were public officers, 
Gibson v. Soper, 5 H. 383 (1885). 

2. A judgment against the commissioners of crown , lands 
for damages for breach of covenants in a lease made by them, 
cannot be enforced against their personal estate, but must be 
realized out of funds in their hands as commissioners. Gibson 
v. Soper, 5 H. 383 (1885). 

3. The king was not obliged to go to the land commission 
for awards or patents of his own lands, even for commutation 
purposes. Harris v. Carter, 6 H. 195, 204 (1877). 

4. The crown lands were alienable by the king in 1853. 
[But sEE Act of Jan. 8, 1865, making crown land inalienable. ] 
Brown v. Spreckels, 14 H. 399, 405 (1902); Estate of Kame- 
hameha IV, 2 H. 715, 725 (1864). 

5. The title of the territory to the crown ime cannot be 
questioned by the courts. Territory v. Kapiolam Estate, 18 
H. 640, 645 (1908); Territory v. Puahi, 18 H. 649, 651 
(1908); Territory v. Kapiolani Estate, 20 H. 548, 552 
(1911). 

6. Since 1865, when crown lands were declared inalien- 
able, adverse possession thereof cannot be shown. Territory 
v. Puahi, 18 H. 649, 652 (1908); Galt v. Waianuhea, 16 H. 
652 (1905). SEE Harris v. Carter, 6 H. 195, 209 (1877); 
Kapiolani Estate v. Cleghorn, 14 H. 330 (1902). 


CURTESY. 


1. Under the former statute, under which the husband 
had an estate in the wife’s lands after her death until the 
children attained majority, the estate ceased as to each child’s 
portion upon that child's attaining majority. Jona v. Uu, 
16 H. 482 (1905). 

2. Such tenant by curtesy had no authority to lease the 
land beyond the age of majority of the children. Jona v. 
Uu, 16 H. 489 (1905). 

3. A tenant by the curtesy has the right to lease the land 
inherited by his children from their mother until the children 
become of age. Hanuna v. Unna, 6 H. 485 (1884). 
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CUSTOMS AND USAGES. 


. Rights of hoaainas under ancient custom. Sex Landlord 
and Tenant, I. 
Ancient customary rights in waters. See Waters and 
Watercourses, 5. i 


1. As the custom or usage of trade is the law of that 
trade, it is necessary to make it obligatory, that it be ancient 
—sufficiently so, at least, to be generally known—certain, | 
uniform and reasonable. Coady v. “Lewis,” 1 H. 808, 805 
[545, 548] (1856). 

2. After the hoaainas acquired their land holdings in fee 
simple, they had no pretense of a right of pasturage on the 
land of the konohiki by custom, for so far as that right ever 
was customary, it was annexed to the holding of land by a 
tenure which bound the hoaaina to labor a certain number of 
days each month for the konohiki and a like number of days 
for the king. Oni v. Meek, 2 H. 87, 90 (1858). 

8. In order to be binding a usage must be shown to have 
become established and to be definite and reasonable. In re 
Evans, 2 H. 311 (1860); Makaula v. “Waslua,” 2 H. 356, 
362 (1860). SEE Richards v. Ontai, 19 H. 451 (1909). 

4. Proof of the unwritten law of the land is never re- 
quired. JMellish v. Bal, 3 H. 198, 127 (1869). 


CUSTOMS DUTIES. 


SEE ALSO Opium. 


I. VALIDITY, CONSTRUCTION AND OPERATION OF 
CUSTOMS LAWS. 


1. Hong Kong, although a British possession, is a “port 
in China” within the meaning of an act increasing the duties 
on goods coming from China. Rixman v. Goodale, 1 H. 298 
[586] (1856). 

2. The duty imposed upon Chinese goods by the Act of 
1853 was held properly levied upon such goods imported jn 
a Danish ship, without a violation of the treaty with Denmark. 
Melchers v. Goodale, 1 H. 239 [427] (1856). REVERSING 
ne 171 [803] (1855); Rizman v. Goodale, 1 H. 298 [536] 
1856). 

3. A revenue law of Hawaii, which provided that the 
written construction of a doubtful provision by the minister 
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of finance should be binding and conclusive upon customs offi- 
cials, did not prevent a person claiming to be injured by such 
construction from seeking redress in the courts. Queen’s Hos- 
pital v. Collector, 9 H. 576 (1894). 

4, ` A statute imposing a license tax upon the sale of im- 
ported goods is an imposition of a tax upon imports and 
unconstitutional. Ee v. T. H. Davies & Co., 18 H. 286 
(1901). . 


II. GOODS SUBJECT TO DUTY; RATE AND AMOUNT, 


5. A duty cannot be imposed upon goods imported from 
a foreign country contrary to a treaty with such country, 
Coady & Co. v. Goodale, 1 H. 184 [235] (1854). 

6.. Where goods were landed from a vessel which was 
unseaworthy and were subsequently sold without payment of 
duties it was held that they could not be forfeited as smuggled 
goods, but that the transaction might be considered an incom- 
plete entry, to be perfected. when the sale had fixed the valua- 
tion. In re. Foster, 2 H. 197 (1859). 

7. Sugar machinery imported on consignment by a mer- 
chant and kept in bond until sold to planters was held not 
exempt. from duty under a clause in a statute exempting 
machinery. “imported ve or for agriculturists.” Coping v 
Minister of Finance, 2 H. 727 (1864). 

8. Overland freight on a consignment of goods subject to 
duty was held not to be included in the term “costs and 
charges” which under the statute were to be added to the cost 
price of the goods to make up the dutiable value. Sterling 
v. Hollister, 3 H. 486 (1873). 

9. Where wines were entered at: the custom house and 
duty was paid at the rate of 15 cents per gallon, when in 
fact they were liable to a duty of $2.00 per gallon, it was 
held that the importers were liable for the higher rate. Col- 
lector v. Hoffschlaeger, 10 H. 481 (1896). ` 


III. COLLECTION OF DUTIES. 


10. The collector of customs was not authorized under the 
Hawaiian customs law to sue in his own name to collect unpaid 
duties; such suits should be brought by the Hawaiian goverm 
ment to which the duties were owed. Cleghorn v. M ‘acfarlane, 
7 H. 814 (1888). 

11. A libel for the seizure of goods by the collector under 
the revenue laws of Hawaii which “alleged the seizure but did 
not aver that they were still in the possession of the collector, 
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was held sufficient upon demurrer. Collector v.: 200 Casks 
Shoyu, 9 H. 584 (1894). 

12. Customs duties collected under Hawaiian law after 
annexation but before the enactment of the Organic Act were 
lawfully collected. Peacock v. Republic, 12 H. 27 (1899). 


IV. VIOLATIONS OF CUSTOMS LAWS. 


13. Smuggling is the offense of importing prohibited 
articles, or of defrauding the revenue by the introduction of 
articles into consumption without paying the duties chargeable 
thereon. King v. Bradley, 4 H. 187 (1879). 

14. The burden of proof of showing the legal importation 
and payment of duties on liquors, rests on the party accused 
of smuggling. King v. Webster, 1 H. 69 [117] (1852) ; 
King v. Coady, 1 H. 71 [120] (1852). 

15. Under the Hawaiian customs laws it was held that 
offieers of the customs could not, without a search warrant, 
open goods landed from an inter-island steamer at a port not 
of entry. King v. Aho, 5 H. 565 (1886). 

16. Where an importer of goods illegally was prosecuted 
and convicted under a law which did not provide for the for- 
feiture of the goods so imported, it was held that the govern- 
ment might still proceed under another section of the law to 
forfeit the goods so illegally imported. Cleghorn v. Samshoo, 
T H. 188 (1887). 

17. Under a statute providing that all merchandise or part 
of an invoice in which prohibited articles had been imported 
should be forfeited, all the goods included in an invoice con- 
taming opium pills were declared forfeited. Cleghorn v. 
Opium Pills, 8 H. 461 (1892). 

18. Under the laws of the republic of Hawaii where 
articles whose importing was prohibited were found in a pack- 
age of merchandise imported, all of the goods in the invoice 
were forfeited and the innocence of the importer did not save 
ae from the loss. Castle v. Cases of Crackers, 10 H. 648 
1897). i 


DAMAGES. 


Mitigation of damages in assault and battery. Sue Assault 
and Battery, 2, 3. 

Where goods are lost by carrier. Ser Carriers, 10. 

Damages for causing death. SEE Death. 

Damages in ejectment. See Ejectment, V. 


930 - - DAMAGES. 


Excessive damages as ground for new trial. SEE New 
Trial, II (e). l 

` Assessment of damages in replevin. SEE Replevin, 8, 9, 

SEE GENERALLY Negligence, Master and. Servant. 


I. NATURE AND GROUNDS. 


1. A judgment or verdict in an action of tort awarding 
separate damages against the several defendants is void. Baker 
v. Brown, 18 H. 22 (1906). 


II. LIQUIDATED DAMAGES. 


2. Where A sold a retail business to B and covenanted 
not “to enter into or carry on a retail business in Honolulu 
for three years, in a penalty and forfeiture of, $2000,” the 
sum mentioned was held to be liquidated damages and not a 
penalty. Colby v. Bailey, 5 H. 152 (1884). See es é 
Co. v. Daniels, 8 H. 88, 90 (1890). 

3. A claim for a liquidated sum of money, arising as an 
alternative from the refusal of a third, party to convey land 
-upon condition. broken, is not assigned by a previous convey- 
_ance of.all lands in or to which the grantor has any. claim or 
. demand. Lowrey v. Territory, 19 H. 128, 153 (1908). Rr 
versep, 915 U. S. 554 (1910). 


“Ill, MITIGATION OF DAMAGES. 


3a. In an action for damages for the wrongful discharge 
of an employee the burden is on the employer to. show in 
mitigation of damages lack of due diligence by plaintiff in 
seeking other employment after discharge. Bartlett v. Hawn. 
Carr. Mfg. Co., 18 H. 311 (1901). 


IV. MEASURE OF DAMAGES. 


4. The pecuniary ability of a defendant furnishes no 
criterion by which to assess damages. Coffin v. Spencer, 2 H. 
23, 26 (1857). 

5. Damages which cannot be IE measured should 
not for that reason be denied, but the amount should be left 
to the jury. Ah Quai v. Puuki, 11 H. 158, 161 (1897). 

6. The measure of damages in an action for wrongful 
discharge is the amount of agreed wages from the date of dis 
charge to the end of the agreed time of service, less the amount 
the plaintiff might have earned during that period by reason: 
able efforts. Bartlett v. Hawn. Carr. Mfg. Co., 18 H. 311 
(1901). 
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7. In actions for damages the requirement that the dam- 
ages must not be uncertain is satisfied by a reasonable certainty 
in this respect. Lum Ah Lee v. Ah Soong, 16 H. 163, 169 
(1904). 

Vv. EXCESSIVE DAMAGES. ; 

_ 8. A verdict for $13,000 damages held to be not excessive 
where the evidence shows that the plaintiff was a strong, 
healthy, robust man at the time of the accident, forty years of 
age, earning six dollars per day, and by reason of the injury 
complained of suffered a fracture of the skull, concussion of the 
brain, a central dislocation of the hip, a distortion of the 
spine, impairment of vision and hearing, considerably dimin- 
ished earning capacity, and had continually suffered great 
physical pain; the assessment of damages being left, by law, 
to the discretion of the jury, whose verdict will not be disturbed 
unless so excessive and outrageous, under the evidence, as to 
demonstrate that they permitted their passions and prejudices 
to mislead them into giving a verdict against the rules of law. 
Ward v. Inter-Island K. N. Co., 92 H. 488, 504 (1915). 
AFFIRMED: Fed. , May 15, 1916. 

Sa. <A verdict for $1500.00 damages for malicious prose- 


cution was sustained as not excessive. Martin v. Kerr, 7 H. 
599 (1889). 


VI. EXEMPLARY DAMAGES. 


9. In actions for injuries to persons vindictive damages 
may be awarded; but in trespasses to property, unless special 
misconduct and aggravation appear, the measure of damages 
is actual compensation to the injured party. Bernard v. Loo 
Ngawk, 6 H. 214 (1877). 

10. The employer is liable only for actual damages to a 
third person who is injured by his servant, not for exemplary 
damages, unless he participates in the act complained of. Dun- 
can v. Wilder’s S. 8. Co., 8 H. 411, 415 (1899). 

11. Punitive damages are recoverable in actions of tort 
when the defendant’s misconduct has been wilful or when he 
has acted with a reckless indifference to the rights of others. 
Bright v. Quinn, 90: H. 504 (1911). 


VIL PLEADING, EVIDENCE, ASSESSMENT. 


19. The assessment of damages in actions of tort is. left 
to the sound discretion of the jury. Ayers v. Mahuka, 9 H. 
377, 880 (1894). 


232 DAMAGES. 


13. A remittitur of damages may be filed in the appellate 
court during the progress of the appeal, but will not be per- 
mitted where the court by accepting it may be substituting its 
own judgment on questions of fact for that of the jury. Bart- 
lett v. Hawn. Carr. Mfg. Co., 13 H. 311, 314 (1901). 

14. The right by a defendant in a personal injury case 
to have a physical examination made of the plaintiff, if it 
exists at all, must be applied for before the trial and must be 
made under the direction of the court. Fuller v. Honolulu 
R. T. & L. Co., 16 H. 1, 12 (1904). 


DEATH. 


As ground for abatement of action. SEE Abatement and 
Revival, 1, 3, 5, 6.. 

Effect of death of one of two joint ME debtors. SEE 
Judgment, XX. 

Sentence of death. SEE Criminal Law, 178, 174. 


1. The widow of one who comes to his death by the 
wrongful act of another may maintain an action against the 
wrongdoer to recover conseguential damages, resulting from 
his death. Kake v. Horton, 2 H. 909 (1860). See Puuku 
v. Kaleleku, 8 H. 77, 80 (1890). i 

2. Damages for causing death must be assessed on the 
principle of compensation, and where suit is brought by the 
widow of deceased loss of support, and deprivation of the 
society, fellowship and comfort of the husband may be con- 
sidered. Kake v. Horton, 2 H. 209, 226 (1860). 

8. An action may be maintained in this jurisdiction by a 
father for the death of his son caused by the negligence of 
another. Ferreira v. Honolulu k. T. d L. Co., 16 H. 615 
(1905). 

4. In an action by a father for the death of his son, 
evidence is admissible, on the question of damages, tending 
to show the capability of the son to earn certain wages in the 
class of work in which his father is engaged, the kind and 
value. of the services actually performed by the son for his 
father before his death, and the size and character of the 
father’s family. Ferreira v. Honolulu R. T. & L. Co., 16 H. 
615 (1905). 

5. A verdict of $3000 in an action by a father for the 
death of his son is not so excessive as to require a new trial, 
when there was evidence that the son was 15 years old, healthy 
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and strong, that he performed services worth $25 a month to 
his father and which might be worth $35 a month to others, 
that he might earn $2 a day in the occupation in which his 
father was engaged, that the father had a wife and ten chil- 
dren, and that the funeral expenses were $216.50. Ferreira 
v. Honolulu R. T. & L. Co., 16 H. 615 (1905). 


DEBT, ACTION OF. 
Sez Judgment, XVIII. 


DEDICATION: 
Ser ALSO Highways. 


1. The question whether a dedication has been made is 
one of intent, to be decided upon the evidence, and if the 
dedication was made for a special purpose, the public can 
take and enjoy the land dedicated secundum formam doni. 
Kamehameha v. Kahookano, 2 H. 118, 123 (1858). 

2. No particular form or ceremony is requisite in the 
dedication, by the owner of the soil, of land to the public use; 
and such dedication may be either express or implied. Ka- 
mehameha v. Kahookano, 2 H. 118, 123 (1858). 

3. Land once legally dedivated to the public is beyond 
the owner’s control and non-user on the part of the public 
destroys only that kind of presumption of dedication which is 
based upon public user. King v. Cornwell, 8 H. 154, 161 
(1869). 

4. To constitute a dedication there should be an inten- 
tion and an act of dedication on the part of the owner and an 
acceptance on the part of the public. King v. Cornwell, 3 H. 
154, 161 (1869). 

5. If public user be the only evidence of dedication it 
must continue for a long period; what that period should be 
has never been settled here. King v. Cornwell, 3 H. 154, 162 
(1869); Rooke v. Nicholson, 1 H. 988, 288 [508, 517] 
(1856). 

6. A dedication of land formally made for the erection of 
a mausoleum would estop the dedicators from revoking the 
same and from making any other disposition of the land, so 
long as it was used as the site for the mausoleum. Smith v. 
Wilder, 6 H. 228 (1879). 


934 DEEDS. 
DEEDS. 


See Cancellation of Instruments; Reformation of Instru- 
ments; Acknowledgments. 

Effect of recording deed as notice to subsequent purchaser, 
Ser Vendor and Purchaser, V. 

Estoppel by deed. SEE Fstoppel, II. 


I. REQUISITES AND VALIDITY. 
(a) NATURE AND ESSENTIALS or ConvEYANCES, IN GuNERAL. 


1. Where the word “assigns” is omitted in a deed, or a 
contract to convey, equity should supply it unless there be 
something in the instrument showing an intention to limit 
the conveyance to the person named. Lathrop v. Wood, 1 H. 
71, 76 [121, 129] (1852). 

2. The recital of a consideration in a deed is Er prima 
facie evidence of payment, and is open to explanation. Alo v. 
Blair, 1 H. 158 [269] (1855). 

3. As between the parties to a deed, acknowledgment ana 
registry are not necessary. Laanui v. Puohu, 2 H. 161, 163 
(1859); Meheula v. Pioneer Mill Co., 17 H. 56 (1905). 

4, Love and affection for relatives is a good consideration 
for a deed. Rives v. Makulu, 9 H. 166 (1859). 

5. When a consideration is expressed in the deed it is 
mere prima facie evidence which may be rebutted or controlled 
by parol proofs as to the amount and fact of payment, not 
for the purpose of defeating- the conveyance, but for the pur- 
pose of ascertaining damages to which a plaintiff may be en- 
titled for breach of covenant. Morris v. Petero, 4 H. 28, 27 
(1877). 

6. The grantor in a deed is not estopped by the considera- 
tion expressed, for it is arbitrary, and is frequently different 
from the real consideration. Morris v. Petero, 4 H. 98, 27 
(1877). 

7. If a deed is absolutely void, it cannot be the source of 
title; if voidable as between the parties, because fraudulent, it 
may be. Kanamu v. Parke, 6 H. 91, 94 (1879). 

— 8. The use of the word “heirs” in a deed was held not 
essential to convey a fee simple title prior to the passage of the 
statute adopting the common law. Branca v. Makuakane, 13 
H. 499, 500 (1901). 

— 9. An unstamped deed is not a “good and sufficient deed” 
within the terms of a decree requiring a conveyance by such a 
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deed. Tomikawa v. Gama, 14 H; 431, 484 (1902). SEE 
Gehr v. Breckons, 21 H. 602, 607 (1913). , 

10. A contract to convey certain land by “a good and 
sufficient warranty deed” is in law an undertaking not to fur- 
nish a deed good in form only, but to convey the title free from 
all encumbrances. Frear v. Rosenbledt, 20 H. 682 (1911). 

1. A forged deed is void and passes no title. The. fact 
of forgery may be shown at law as well as in equity. Palau. 
v. Helemano Land Co., 22 H. 857, 361 (1914). ~ 


(b) Form AND CONTENTS or INSTRUMENTS. 


_ 12. A recital. in a deed estops the party executing it. 
Kuuku v. Kawainui, 4 H. -515 (1882). 

18. An instrument which is called a will but which sets 
forth a consideration, and under. which the “devisees” imme- 
diately took and held poem was held to be a deed. Kahui 
v. Lauki, 5 H. 996 (1885). 


(e) EXECUTION. 


14. led a deed ag been prepared by an attorney at 
the request of and in accordance with directions given him 
by the grantor. and it has been executed by.the grantor freely 
and voluntarily and delivered to the grantee without any mis- 
representation having been made as to its contents; it will 
not be regarded as fraudulent because the grantor made state- 
ments both before and after its execution to others than the 
attorney which tended to indicate that she entertained an inten- 
tion to make a disposition of the property different from. that 
provided for in the deed, nor for the reason that the deed 
was not read by or to the grantor before its execution. Wond 
v. Mikalemi, 21 H. 288 (1912). l 


(d) DELIVERY. 


15. The fact that a deed comes from the grantee's posses- 
sion presumes delivery. Kaaihue v. Crabbe, 3 H. 768, 771 
(1877).. 

16. Title to land is conveyed by delivery of a deed; reg- 
istry of the same or entry by the grantee are unnecessary. 
Kapaukea v. Lawrence, 4 H. 674 (1873). 

17. A deed of gift which was not delivered in the lifetime 
of the grantor, and came into the hands of the attorney of 
the ‘grantee (rough the husband of one of grantor’s heirs, 
having been found presumably among grantor’s papers after 
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his death was held inoperative for want of delivery. Moana- 
ult v. Manaku, 8 H. 880. (1892). 


(e) VALIDITY. 


18. Conditions in general restraint of marriage are void 
on principles of public policy; but conditions are properly al- 
lowed in favor of such persons as may have a reasonable inter- 
est in the question of the marriage; and whether any partic- 
ular condition is void, depends upon the circumstances of the 
particular case. Long v. Pfluger, 6 H. 72, 79 (1872). 

19. A condition in restraint of marriage in a trust deed 
made by a husband for the benefit of his wife and children, 
is void, so far as it tends to forfeit the widow’s interest in 
the estate. Long v. Pfluger, 6 H. 72, 81 (1879). 

20. <A deed takes effect from its delivery, and if void then 
it is void always. Naweli v. Auld, 6 H. 297 (1881). 

21. A deed of release made by one out of possession, is 
valid under Hawaiian usage and decisions. Brown v. Spreck- 
els, 18 H. 91, 96 (1906). AFFIRMED: Spreckels v. Brown, 
212 U. S. 208, 210 (1909); Ninia v. Wilder, 12 H. 104 
(1899); Mossman v. Government, 10 H. 421, 486 (1896). 


Il. RECORDING AND REGISTRATION. 


SEE Records, Vendor and Purchaser. 


22. Notice of the existence of a prior unrecorded deed 
is as effectual as if it were recorded. Rives v. Makulu, 2 H. 
166 (1859). 

23. A duly registered deed is good as against a prior un- 
registered deed if the second purchaser have no notice of the 
prior conveyance. Rives v. Makulu, 2 H. 166 (1859). 

24. Between the parties to a deed or the heirs or devisees 
of the grantor and grantee and those claiming under them 
the validity of the deed is not affected by want of record. 
Kaaihue v. Crabbe, 8 H. 768, 773 (1877). 

25. One who takes title to land which is covered by a 
prior recorded deed from the same grantor, takes with notice 
of said prior deed. Aylett v. Keaweamahi, 8 H. 890, 326 
(1892). 

26. Where two deeds were made at the same time, and 
were evidently settlements on two persons, one deed conveying 
a large tract, the other certain small pieces within the large 
tract, and the first of said deeds was recorded first, it was held 
that the grantee therein took no title to the two small pieces, 
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in spite of the prior recording of his deed. Aylett v. Keawea- 
mahi, 8 H. 320, 327 (1899). 


III. CONSTRUCTION AND OPERATION. 
(a) GENERAL RULES OF CONSTRUCTION. 


27. Where the exact legal signification of the terms of a 
deed could not be expressed in Hawaiian without great diff- 
culty resort was had to the English original. Haalelea v. 
Montgomery, 2 H. 62 (1858). 

28. When an ambiguity exists in an instrument then such 
construction must prevail as is most strong against the cove- 
nanter, for he might have expressed himself more clearly. 
Coney v. Dowsett, 3 H. 685 (1876). 

29. A grantor is presumed to know the contents of his 
deed unless the contrary is affirmatively shown. Kaaihue v. 
Crabbe, 3 H. 768, 771 (1877); Kaopua v. Keelikolani, 5 H. 
675, 684 (1875). 

30. The legal maxim is that an instrument shall be so 
construed ut res magis valeat quam pereat (that it may have 
effect rather than fail). Kapela v. Hoohoku, 4 H. 518 
(1882). 

31. Where the words of conveyance in an instrument were 
“hooilina” (devise) and “haawi” (give), and the tenor and 
effect of the instrument showed the intention of the grantor 
to pass the land to the grantee immediately, it was held to be 
a deed, not a will. Kalhilihi v. Kaina, 5 H. 330 (1885). 

32. The general rule is clear as to construction of deeds, 
that the meaning and intention of the parties themselves 
should be ascertained if possible from the whole instrument. 
Kaleleonalam v. Crown Land Commissioners, 6 H. 454, 459 
(1884). 

33. Where the language of a deed is plain and unequivo- 
cal and free from ambiguity, it must be interpreted according 
to its own terms, having no reference to parol evidence showing 
a different understanding by some of the parties. Macfie v. 
Hackfeld, 6 H. 558, 563 (1885). 

34. A covenant of warranty in a deed which recites the 
genealogy whereby the grantor claimed title was construed to 
warrant that the title recited was good, and not that there was 
not another or a better title. Nakeu v. Hiwauli, 6 H. 596 
(1885). SEE Robello v. Gerard, 6 H. 609 (1886). 

35. Fees simple conditional cannot exist in Hawaii. 
Rooke v. Queen's Hospital, 12 H. 875, 394 (1900). 
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- 86. `A patent, deed or other document referred to in a 
deed is to be read as if it were part of the deed. Ahmi v. 
Waller, 15 H. 497 (1904). , 

37. An ordinary warranty deed operates in equity as an 
assignment to the grantee of the grantor’s equitable life interest 
in the income of the property described. . McCandless v. Castle, 
19 H. 515 (1909). 

38. A recital of consideration in a bill of sale can not in 
the absence of fraud or mistake be contradicted between the 
parties for the purpose of defeating the operation of the instru- 
ment. Ah Hoy v. Raymond, 19 H. 568, 572 (1909). 

39. The rule that where the language of a deed is ambig- 
uous and a certain construction has been given to it by the 
parties themselves, that construction. will be accepted as the 
true one unless it contravenes some rule of law, does not apply 
unless all the parties interested participated in: such construc- 
tion. Nahaolelua v. Heen, 20 H. 618 (1911). 

40. The rule in Shelley’s case is not in force in Hawaii. 
Evans v. Bishop Trust Co., 21 H. 74 (1912); Hstate of Holt, 
19 H. 78 (1908); Robinson v. Aheong, 18 H. 196 (1900); 
Rooke v. Queen’s Hospital, 12 H. 875, 389 (1900); Thurston 
v. Allen, 8 H. 892, 402 (1891). l 
41. The rule that in the interpretation of wills the inten- 
| Hon of the maker is to be sought applies to deeds and instru- 
iments creating trusts. Chater v. Carter, 99 H. 34, 48 
(1914). Arrirmep: 238 U. S. 572, 585 (1915); Simerson 
v. Simerson, 20 H. 57, 60 (1910); Nahaolelua v. Heen, 20 
H. 879, 877 (1911). 


(b) PROPERTY (OONVEYED, 


49. Where a deed recites that the boundary runs along 
D’s land the effect is to convey all the land up to this line, even 
if the courses and distances do not accurately coincide. Lipoa 
v. Dowsett, 8 H. 625 (1875). 

43. The grant of a tract of land which is described either 
by survey or in any other sufficiently definite mode will be 
held to include all that is within its boundaries. Harris v. 
Carter, 6 H. 195, 197 (1877). 

44. In a conveyance of an interest in crown lands by a 
definite and specifie description followed by a clause reading 
“and of all lands commonly called, known or reputed to be 
crown lands, or to be part, parcel or member thereof,” the 
latter clause was held not to enlarge the grant to cover lands: 
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not included in the specific description. Keelikolani v. Crown 
Land Commissioners, 6 H. 446 (1883); Kaleleonalani v. 
Crown Land Commissioners, 6 H. 454 (1884). 

45, Where lands are first described generally in a deed, 
and afterwards a particular description is added, the latter 
controls; and it is immaterial whether the particular descrip- 
tion follows or precedes the general words. Kaleleonalani v. 
Crown Land Commissioners, 6 H. 454, 459 (1884); Ahmi 
v. Waller, 15 H. 497, 499 (1904). 

46. The grant of an ili by name will pass all leles form- 
ing part of such ili. Lunalilo Trustees v. Waihee Sugar Co., 
‘TH. 281 (1888). 

47, A riparian proprietor has a qualified property in the 
soil to the thread of the stream, with all the privileges annexed 
thereto by law. (Allen, C. J. solus.) Peck v. Bailey, 8 H. 
658, 670 (1867). 

48. When the language of an instrument renders it doubt- 
ful whether the contract be a mortgage or a conditional sale, 
the intention of the parties, as ascertained by their situation 
and acts, must govern. Ah Chong v. Kaluahine, 9 H. 571, 
574 (1894). ; 

49. Where a boundary line is simply by an object, natural 
or artificial, which has width, as a non-navigable stream, (or 
better a private and not public stream), a way, ditch, wall, 
ete., the center is the boundary. Notley v. Kukaiau Plant. Co., 
11 H. 525, 598 (1898). 

50. The principle of interpretation is that if there be a 
description of the property clear and definite, and sufficient to 
render certain what is intended to be demised, the addition 
of a wrong name, or of an erroneous statement as to quantity, 
occupancy or locality, or an erroneous enumeration of particu- 
lars will have no effect. Notley v. Kukaiau Plantation Co., 
11 H. 525, 529 (1898). 

51. A defect, omission or mistake in one part of the 
description of land conveyed by grant does not make the same 
void if from the whole description and the references therein 
the extent, location and identity of the land can be aseer- 
tained. Mist v. Kawelo, 11 H. 587 (1898). 

59. A royal patent is merely a quitclaim of the interest 
of the government in lands. Mist v. Kawelo, 11 H. 587 
(1898). See Bruns v. Minister, 8 H. 788, 787 (1877). 

53. If in a deed the land conveyed is stated to be that 
which is described in another deed, duly recorded, from a third 
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‘person to the grantor, the reference to such deed becomes an 
essential part of a description which may otherwise be ambigu- 
ous or insufficient. Mist v. Kawelo, 11 H. 587, 590 (1898); 
Widemann v. Thomas, 10 H. 366, 870 (1896). 

54. Parol evidence is admissible for the purpose of re- 
moving latent ambiguities and locating the land described in 
a patent. Ookala Sugar Co. v. Wilson, 18 H. 127, 181 
(1900). 

55. In construing a deed and locating the land all parts 
of the deed must: be considered and mistakes in certain calls 
may be corrected by reference to other calls and the land to 
which they are applicable. Ookala Sugar Co. v. Wilson, 
13 H. 127, 131 (1900). 

56. A deed containing a description of one of the courses 
as “e pili ana me kahawai” (adjoining the stream) does not 
include the bed or channel of the stream. Wailuku S. Co. v. 
Hawn. C. € S. Co., 18 H. 583 (1901). Compare Notley 
v. Kukaiau P. Co., 11 H. 525 (1898). ` . 

57. A deed describing the land by courses and distances 
with the addition of the words “with the right of extension 
to low water mark” carries the fee to low water mark. Brown 
v.. Spreckels, 14 H. 399 (1902); Brown v. Spreckels, 18 H. 
91, 97 (1906). AFFIRMED: Spreckels v. Brown, 212 U. S. 
208, 212 (1909). 

58. In a deed of “all that piece of land situate at * * * 
containing 15-100 of an acre and being the same described 
by metes and bounds” in a certain royal patent, the area of 
the land described in the patent being 15-100 acres, the de- 
scription in the patent controls. Ahmi v. Waller, 15 H. 497 
(1904). 

58a. The statement of the area: of land conveyed by a 
deed is a comparatively unimportant part of the description. 
Ahmi v. Waller, 15 H. 497, 499 (1904). 

59. A deed conveying fifty acres out of a larger tract, or 
tracts, but not attempting to locate the parcel conveyed, takes 
effect as a conveyance of an undivided interest in the whole 
land, and is not void for uncertainty. The interest conveyed 
is in the: proportion that the number of acres conveyed bears 
to the number of acres in the whole land. Fisher v. Wailehua, 
16 H. 154 (1904). 

60. A deed granting “the whole of that piece of land 
mauka Uhao by name and a part of the piece makai here being 
the portion of the land remaining out of my sale to Samuela o 
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Bartow” is sufficient where other evidence identified the land 
in dispute. Meheula v. Pioneer Mill Co., 17 H. 56 (1905). 

61. A deed conveying land described by courses, distances 
and monuments which would carry it to the upper side of a 
road running near the shore, “and also the sea beach in front 
of the same down, to low water mark,” is held to include the 
area between the lower course and distance boundary and high 
water mark as well as the area between high and low water 
marks. Brown v. Spreckels, 18 H. 91, 98 (1906). AFFIRMED: 
Spreckels v. Brown, 212 U. S. 208, 210 (1909). 

62. A deed which purports to convey more than the 
grantor owns is nevertheless operative as to all of the interest 
which he does own. McCandless v. Castle, 19 H. 515, 518 
(1909); Wailuku Sugar Co. v. Parke, 4 H. 89,.98 (1878). 


(c) ESTATES AND INTERESTS CREATED. 


63. A deed of land which is encumbered by a duly re- 
corded lease conveys only the reversion. Kanoa v. Lovell, 
3 H. 214 (1870). 

64. A deed conveying the fee, but reserving a life inter- 

est in the grantor is valid in Hawaii. Kuuku v. Kawainut; 
4 H. 515 (1882); Puukaiakea v. Hiaa, 5 H. 484 (1885); 
Kelailihune v. Vierra, 18 H. 28 (1900). 
_ 65. The covenants in a deed are restricted to the grant, 
and if the grantor conveys only his own right and title in the 
premises he is not liable upon his covenants of warranty even 
against persons claiming under his own previous conveyances. 
Robello v. Gerard, 6 H. 609 (1886). SEE Nakeu v. Hiwauli, 
6 H. 596 (1885). 

66. The conveyance of all of a party’s interest in prop- 
erty to a purchaser for value, passes every interest vested in 
him. Lunalilo Trustees v. Waihee Sugar Co., 7 H. 981 
(1888). 

67. A deed from the owners of a contingent fee, together 
with a release from the executory devisees, will convey a good 
and sufficient title. . Ninia v. Wilder, 12 H. 104 (1899). 

68. A grant for life of one-half the income of land does 
not as a matter of law imply a grant of one-half the land or 
the right of possession. Rawlins v. Harbottle, 18 H. 297 
(1901), 

69. A grant of the reversion, unless: otherwise agreed, 
gives the grantee the right to future accruing rent, but the 
grantee may agree that the grant shall not carry the rent. Sil- 
veira v. Ahlo, 16 H. 310, 315 (1904). 
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70. A deed of a life tenant joined in by the remainder. 
man will not defeat a contingent estate in the lawfully begotten 
children of the life tenant. (Godfrey v. Rowland, 16 H. 87%, 
502 (1905). 

71. <A deed conveying “absolutely” to A ‘and her heirs 
forever” reserving all rights and income for lives of grantor 
and wife upon condition that grantee “cannot” sell or mort- 
gage and that after her death the land “is to descend” to her 
son and any after born children “and their heirs and assigns 
forever” gives the grantee the fee which is not reduced to a 
life estate by the condition against alienation. Simerson v, 
Simerson, 20 H. 57 (1910). l 

79. A deed to E. and “the heirs of her body,” habendum 
to E. and “the heirs of her body forever,” conveys a life-estate 
to E., remainder in fee simple to her children. Nahaolelua 
v. Heen, 20 H. 872 (1911). AFFIRMED: Boeynaems v. Ah 
Leong, 21 H. 699 (1913). See U. S. ( ). 

73. A deed by E. to C. and N., conveying land to them 
in trust for the use of E. until her marriage with H. and 
after the marriage to pay the net income to her during her 
_ coverture with H. and in case of her death after the marriage 
and during the lifetime of H., leaving issue of the marriage, 
to apply the net income to the maintenance of such issue during 
minority and upon such issue attaining majority to convey the 
land to them; Held,—H. having died in the lifetime of E.,— 
that the possibility of such issue acquiring an interest in the 
land entirely vanished upon the. death of H. Nahaolelua v. 
Heen, 20 H. 372 (1911). 

74. A deed purporting to convey all the right, title and 
interest of the grantor in and to the estate of his deceased 
father will pass his title to the property derived by him out of 
the estate of his father who died testate though the grantor 
erreoneously described himself.as an “heir at law.” Magoon 
v. Kapiolani Estate, 22 H. 510, 516 (1915). 


(d) Excrrrions AND RESERVATIONS 


75. A reservation in a deed for the life of the grantor 
of two houses on the land conveyed is a reservation of the 
lots of land on which they stand. Keltikanakaole v. Kawaa, 
5 H. 184 (1884). 

76. Where a deed contained a clause ‘ ‘excepting that por- 
tion * * * where the dwelling house stands—that shall be 
for young Hoohuli and his heirs,” there was no grant to 
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Hoohuli, and the reservation gave bim no title. Kahoohuli v. 
Hamauku, 8 H. 50 (1890). 

Tī. A grantor may make a valid deed of the fee and at 
the same time reserve a life estate for himself. - Keliitlihune 
v. Vierra, 18 H. 28 (1900); Puukaiakea v. Hiaa, 5 H. 484 
(1885) ; Kuuku v. Kawaianui, 4 H. 515 (1882). 

78. An exception in a deed or lease withholds from its 
operation some part or parcel of the premises, which, but for 
the exception would pass by the general description ; a reser- 
vation is the creation of some new right issuing out of the 
thing granted, and which did not exist before as an independent 
right, in behalf of the grantor or lessor. Pilipo v. Scott, 
sd 609, 612 (1913). | 
49, A deed of land containing operative words of present 
grant is not inoperative as being testamentary in character 
because of the reservation therein of life estates to the grantors 
nor because it contains a recital that the land should, upon 
the death of the grantors, go to the grantees “share and share 
alike.” Magoon v. Lord-Young Engineering Co., 22 H. 826, 
327 (1914). SEE Kehilihune v. Vierra, 18 H. 98 (1900); 
Puukaiakea v. Hiaa, 5 H. 484 (1885); Kelikanakole v. 
Kawaa, 5 H. 184 (1884). 


(e) CONDITIONS AND RESTRICTIONS. 


80. A deed made in consideration of future support of 
the grantor by the grantee, containing no clause giving the 
grantor a right of re-encry upon breach of the agreement for 
support, does not create an estate upon condition. Kekuke v. 
Keliiaa, 5 H. 487 (1885). 

81. Words in a deed not in terms creating a condition 
may create one, if followed by a clause reserving a right of 
reentry in favor of the grantor in case of failure to carry out 
the intention thus expressed, Kekuke v. Keliiaa, 5 H: 487, 
40 (1885). 

82. In order to bind the heirs or assigns of a grantee. 
ina deed to. the performance of conditions subsequent they 
must be expressly mentioned in the condition. Kekuke v. 
Reliiaa, 5 H. 487, 440 (1885). 

83. Conditions annexed to estates going to defeasance be- 
ing odious to the law must be construed strictly. Kekuke v. 
Reliiaa, 5 H. 487, 441 (1885). 

_ 84. A clause in a deed to a trustee for a married woman 
Imposing a restraint upon the alienation of the land conveyed 
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for the life of the woman is valid. Wilder v. Roland, 6 H, 
647, 649 (1887). 

85. A grant upon love and aeto and upon the condi- 
tion that the grantee pay a weekly sum to the grantor is not 
a grant upon condition, but the weekly payments are part of 
the consideration. Spooner v. Rice, 11 H. 41 (1897). 

86. A breach of a condition subsequent in a deed does 
not of itself work a forfeiture. The grantor may waive the 
breach and if he desires to enforce the forfeiture he should 
re-enter. Rice v. Spooner, 11 H. 330 (1898). 


IV. PLEADING AND EVIDENCE. 


87. By no principle of law is the recital of a deed which 
is void as to any person, to be held as notice to that person 
of anything except of the existence of a void deed. Ellis v. 
White, 3 H. 205, 214 (1870). 

88. <A deed conveying “two enclosed lots at Kaakopua,” 
was held to contain a latent ambiguity of description, which 
was capable of being explained by parol evidence, as it did 
not appear.on the face of the deed that grantor had other lots 
in Kaakopua. Aylett v. Keaweamahi, 8 H. 890, 324 (1892); 
Kaleleonalam v. Lunalilo Trustees, 4 H. 82 (1878). 

89. The mere denial by the grantor of the execution of 
a deed will not sustain a verdict in her favor, where possession 
was taken and held under the deed by the grantee for a long 
period of years. Hayselden v. Wahineaea, 9 H. 51, 55 
(1893); Kamalu v. Lovell, 5 H: 62 (1883). 


DEPOSITIONS. 


Ser Evidence. 


1. A petition for a commission to take testimony abroad 
should set forth the names of the witnesses, the fact that they 
are out of the jurisdiction, that their evidence is material, the 
substance of their testimony so that the court may judge of 
its materiality, and that the party cannot safely proceed to 
trial without the evidence. Fell v. Parke, 1 H. 150 [263] 
(1854). 

2. Where a commission to take testimony is asked, the 
documents which the witnesses are expected to prove should be 
attached to the affidavit. Fell v. Parke, 1 H. 150 [263] 
(1854). 
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3. When testimony had been taken by a commission, un- 
der letters rogatory addressed to a foreign court, it was re- 
ceived although it did not appear that the testimony had been 
taken under a special order from the court to which the let- 
ters rogatory were sent. Post v. “Lady Jane,’ 1 H. 162 
[286] (1855). 

4. A party may not select. the part of a deposition which 
is favorable to him and exclude the rest. Carter v. Manhattan 
Life Ins. Co., 11 H. 69, 74 (1897). 

5. The statute authorizing the issuance of a commission 
for the examination of witnesses vests a discretion in the court 
as to the method of examination. Collector v. Circuit Judge, 
12 H. 99 (1899). 


DEPOSITS IN COURT. 


Whether subject to garnishment. SEE Garnishment, 8. 


DESCENT AND DISTRIBUTION. 


Inheritance of and from adopted children, SEE Adoption, 
6, 7, 8, 10, 15. 
Inheritance of and from bastards. Seg Bastards, 6, 18. 


I. NATURE AND COURSE IN GENERAL, 


1. In the year 1827 there was no fixed or uniform law 
of inheritance, and although the fact of a general transmission 
of the possession of lands seems well established, yet such trans- 
mission was not governed by well-defined rules or uniform 
custom. Keelikolant v. Robinson, 2 MH. 522, 549 (1862). 
Ser Keelikolani v. Robinson, 2 H. 514, 516 (1862). 

9. Previous to 1846, it cannot be said that the common 
people had any rights of property in land by inheritance, 
since they were liable at all times to be dispossessed at the 
arbitrary will of their chiefs, and even the superior classes 
themselves, although they were accustomed when in expectation 
of death to designate their heirs, yet this will (kauoha) 
though generally respected, was liable at all times to be defeat- 
ed or modified by the will of the superior chief. Makea v. 
Nalua, 4 H. 221, 222 (1879). Sex Estate of Kekauluohi, 
6 H. 172, 177 (1876). 

3.. The law governing the descent of property is that 
which is in force at the time of the death of the ancestor, the 
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rights of heirs being considered as arising at that time, 
Paulo v. Malo, 4 H. 536 (1882). 

` 4. Under Civil Code §§1448 and 1454 (R. L. 1918, 
$$3946 and 3250) the estate of a decedent was held to descend 
one-half to his widow and one-half to the child of his half. 
brother, the grandson of decedent’s sister being excluded. 
Aihonua v. Ahi, 6 H. 410 (1883). Bur SEE Kahananui v. 
Maunakea, 20 H. 114 (1910). 

5. The fundamental principle of the statute of descent i is 
that property should go from parent to child. Manaku v. 
Moanauli, 8 H. 881, 382 (1891). ` 

6. In Hawaii real and personal property of an intestate 
descend together by the same statute to a person’s heirs, there 
being no distinction between the descent of realty and person- 
alty. Thurston v. Allen, 8 H. 392, 404 (1892); Zupplein v. 
Austin, 6 H. 8, 14 (1867). 

7. The statute of the descent of property provides for the 
ascent of property no further than the parents and the brothers 
and sisters of the parents of a deceased intestate. Estate of 
Kualii, 8 H. 612 (1874). 

8. In ancient times it was common for a chief to have 
more than one wife, and there were no distinctions made in 
favor of the les of the first wife. Kalakaua v. Parke, 
8 H. 623 (1878). (Decree held void, Mar. 14, 1879, 8 H. 
697.) 

9. The word “ancestor” as used in the statutes of descent 
means the one from whom the estate is immediately inherited, 
anl so the son may be the “ancestor” of the father. Estate 
of Ehu, 9 H. 393, 394 (1894). 

10. The proviso in R. L. 1918, §3250, excluding from 
the inheritance those who are not “of the blood” of the ances- 
tor from whom the estate came to the decedent intestate does 
not exclude those of the half blood of such ancestor. Estate 
of Ehu, 9 H. 898, 895 (1894). 

11. ‘Under the statute which provides that kindred of 
the. half blood shall be excluded when not of the blood of 
the ancestor from whom the inheritance came, cousins of an 
intestate on his mother’s side, inherit in preference to his 
half-brother on his father’s side, where the estate came to him 
by descent from his half sister on his mother’s side. Smith 
v. Hamakua Mill Co., 18 H. 716 (1901). 

12. A., the wife ‘of K., for a nominal consideration con- 
veyed to M. certain land which M. thereupon conveyed to K., 
the intestate. M. and K. were not related to each other by 
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plood or marriage. Held, that the alleged gift “came” to K. 
from M. and not from A. and that the children of P., a de- 
ceased half brother of K. and not of the blood of A., were 
not excluded by the provisions of section 3250, R. L. 1915, 
from inheriting the land of K. Uuku v. Kaio, 20 H. 567 
(1911). AFFIRMED: Kaupena v. Kaio, 20 H. 653 (1911). 

18. The word “ancestor,” in the proviso of section 3250, 
R. L. 1915, embraces all persons from whom a title by descent 
could be derived under any circumstances and the ancestor 
from whom “the inheritance came” is the person from whom 
it immediately passed, and not the remote source of the gift. 
Cuku v. Kato, 20 H. 567, 574 (1911). 

14. Where a statute of descent purports to furnish a 
full and complete scheme for the distribution of intestate 
property the rules of descent of the common law are excluded. 
Haw. Trust Co. v. Galbraith, 22 H. 78, 84 (1914). 


II. WHO ARE HEIRS. 


15. The adoptive father does not inherit the property of 
his adopted child. state of Namauu, 8 H. 484 (1878). 

16. The relationship of granduncle to a deceased intes- 
tate is not an inheriting relationship. Makea v. Nalua, 4 H. 
221 (1879); Kahiuka v. Hobron, 4 H. 227 (1819); Kalehua 
v. Kamaka, 4 H. 494 (1882). 

17. A grandfather cannot inherit from his grandson. 
Makea v. Nalua, 4 H. 221, 226 (1879). 

18. The inheritance of collaterals terminates under the 
statutes of descent, with the brothers and sisters of the parents 
of the intestate and their direct descendants. Estate of 
Bishop, 5 H. 288 (1885); Makea v. Nalua, 4 H. 221 (1879); 
Kahiuka v. Hobron, 4 H. 227 (1879); Kalehua v. Kamaka, 
4H. 494 (1882). 

19. A third cousin cannot inherit under the Hawaiian 
law of descent. Estate of Bishop, 5 H. 288 (1885). 

20. Where J. M. died intestate leaving a widow M. and ° 
two daughters R. and K., and K. died under age and unmar- 
nied, the other daughter R. takes the share of K., and not M. 
the mother. Manaku v. Moanauli, 8 H. 381 (1892). 

21. A cousin of the father of an intestate is of the fifth 
degree of kindred and cannot inherit. state of Kuali, 
8 H. 612 (1874). 

22. “Nearest blood relatives” are not the same as heirs 
a do not include a wife. Kellett v. Sumner, 15 H. 76, 84 
1903). | 
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23. Under R. L. 1915, Sec. 3250, kindred of the half 
blood of the intestate who are not of the blood of the ancestor 
are’ excluded from the inheritance, not only as against the 
kindred of the whole blood in the same degree who are of the 
blood of the ancestor but also as against the remoter kindred 
who are of such blood. Smith v. Hamakua Mill Co., 15 H. 
648 (1904). 

24. Under the “General rules of descent,” Sec, 3246, R. 
L. 1915, the word “children” includes grandchildren in the 
clause providing that “if the intestate be a woman and shall 
leave no issue nor father nor mother her estate shall descend 
one-half to her husband and the other half to her brothers and 
sisters and to the “children” “of any brother or sister by right 
of representation.” Kahananut v. Maunakea, 20 H. 114 
(1910). Compars Athonua v. Ahi, 6 H. 410 (1883). 

25. Under R. L. 1915, Sec. 3246, where the intestate is a 
woman who leaves neither issue nor husband nor parent, but 
does leave a brother, children of a deceased brother, and chil- 
dren of a deceased niece, the estate is to be divided between 
such collaterals, the children of the deceased niece taking the 
share which their mother would have taken had she been 
living. Haw. Trust Co. v. Galbraith, 22 H. 78 (1914). 


II. RIGHTS OF SURVIVING HUSBAND OR WIFE. 


». 26, A widow who is also an heir of her deceased hus- 
band, cannot take both by way of inheritance and of dower; 
when she takes as heir her right of dower would be lost in 
the superior right to inherit. Estate of Kamehameha IV, 2 H. 
715, 716 (1864). ` . 

27. Under former statutes the husband did not inherit 
any of his wife’s real property if she left kindred, but he was 
entitled to all her personalty at her death, including choses in 
action, but he took such personalty subject to the payment 
of his wifes debts dum sola. Kaluahine v. Dole, 3 H. 374 
` (1872) ; Estate of Kaluahine, 3 H. 323 (1871). 

28. The widow of a decedent is an heir if there are no 
children. Thurston v. Allen, 8 H. 392, 403 (1891). 

29. The widow takes nothing by descent, if there are chil- 
dren, although she would be an heir if there were no children. 
Carter v. Carter, 10 H. 687, 689 (1897). 


IV. RIGHTS AND LIABILITIES OF HEIRS. 


30. The crown lands descended to the successors of the 
king in fee, the inheritance being limited to the successors 
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to the throne, and each successive possessor being entitled. to 
regulate and dispose of the same according to his will and 
pleasure, as private property. [See Act of Jan. 8, 1865, 
making crown lands inalienable.] Estate of Kamehameha IV, 
2 H. 715, 725 (1864). 

31. A court of equity has jurisdiction to decree an account 
and distribution of a decedent’s estate, and one who had no 
notice of the proceedings will not: be concluded by the decree. 
Wei See v. Young Sheong, 3 H. 489 (1878). 

32. The adjudication of a question of descent or pedi- 
gree will be binding not only in the proceedings in which 
they are taken but in every other in which the same question 
is agitated, and the mode in which the question is brought 
before the court is immaterial. Keahi v. Bishop, 3 H. 546, 
551 (1874); Pahau v. Keelikolam, 4 H..295, 296° (1880). 
Compars Mossman v. Hawn. Govt., 10 H. 421 (1896). 

33. In a proceeding to determine the heirs of K, the court 
held that P was entitled to a distributive share as the heir of 
A, an aunt of K; a bill in equity by other heirs of A brought 
against P was entertained by the court, and it was held that 
the previous decision was not conclusive that P was the only 
heir of A. Kahonu v. Pamahoa, 4 H. 486 (1881). 

34. The courts will never allow the heir to be disinherited 
by mere conjecture. Kamoku v. Kalaauaha, 4 H. 548 (1882). 

35. An heir of an estate may legally assign his possibil- 
ity of inheritance. Estate of Bishop, 5 H. 288, 290 (1885). 

36. One who claims as an heir of P, may recover upon 
proof that he is an heir of K, who was an heir of P. Keamalu 
v. Luhau, 7 H. 824 (1888); Elikapeka v. Ookala Sug. Co., 
4 H. 625 (1883). l 

37. Undisputed testimony that two deceased persons were. 
sisters is sufficient to prove inheritable blood between them 
without proof of the marriage of their parents. Kaulukoa v. 
Yim Quon, 10 H. 350 (1896). 

38. A probate court has no jurisdiction to decree who 
are the heirs at law of a decedent, where there is no petition 
to that effect before it and no notice has been given. Moss- 
man v. Hawn. Govt., 10 H. 421, 429 (1896); Kailianu v. 
Lumai, 8 H. 508 (1892). Comparn Keahi v. Bishop, 3 H. 
946 (1874); Pahau v. Keelikolani, 4 H. 295 (1880). - 

39. One who claims title to real property by descent has 
the right to rely on any inheriting relation shown by his evi- 
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dence even though it differs from his theory of the case, 
Kalaeokekoi v. Wailuku Sugar Co., 18 H. 380 (1907). 

40. A claim of title to land in an action to quiet title is 
not projudiced by reason of the failure of one claiming as an 
heir to appear and make claim to a share of the personal prop- 
erty of the decedent in a probate proceeding had upon the 
administrator’s petition for allowance of accounts and dis 
charge. Kaupena v. Kaio, 20 H. 653, 656 (1911); Mossman 
v. Hawaiian Govt., 10 H. 421, 429 ) (1896). COMPARE Keahi 
v. Bishop, 3 H. 546 (1874). l 


V. ADVANCEMENTS. 


41. An admission by an heir at a hearing on petition for 
administration of an intestate estate, that he had received his 
share from decedent by way of advancement, is not binding 
upon the administrator of the heir’s estate, especially when 
such admission was apparently made to defeat claims of the 
heir’s creditors. Hstate of Hakau, 1 H. 263 [471] (1856). 

42. The presumption of an advancement arises when the 
purchaser takes the conveyance in the name of a wife, child 
or other person for whom he is under some natural, moral or 
legal obligation to provide. Kanoelehua v. Cartwright, 7 H. 
327, 331 (1888). 

43. An advancement is no part of an intestate’s estate, 
and a co-tenant of the person receiving the advancement is not 
a necessary party to a suit for partition of the intestate’s 
estate. Peterson v. Kaanaana, 10 H. 384 (1896). 


DESCRIPTIO PERSONAE. 


Right of divorced wife to proceeds of insurance policy 
wherein she is described as “wife of B.” SEE Insurance, 26. 


DETECTIVES. 


Effect of assault by detective on a prisoner upon admission 
of his subsequent confession. SEE Criminal Law, 82. 

Weight of testimony of detective. SEE Criminal Law, 
90,96. 
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DISMISSAL AND. NONSUIT. 


Dismissal for defect or failure of proof at trial. Sex 


Trial, V. 


1. Where a discontinuance would result in injury to any 

of the parties it is not allowable. Watson v. Watson, 9 H. 389 

1894). l . 
l 2. A judgment of non-suit is no bar to another action for 
the same cause. , Vivas v. Aswan, 11 H. 282 (1898); Stock- 
well v. Inter-Island S. N. Co., 22 H. 206 (1914). 

3. Where a complainant asks for and is entitled to a 
decree of dismissal without prejudice, the fact that such dis- 
missal is without prejudice should be made clearly to appear 
on the face of the decree. Ahlo v. Bolte, 15 H. 130 (1903). 

4, Where both parties to an action misapprehend an order 
that a calendar will be called at a certain time, and an appeal 
from a district magistrate is dismissed in the absence of both 
parties, such dismissal is improper. Washington, Mercantile 
Co. v. Hall, 16 H. 787 (1904). 


DISORDERLY CONDUCT. 

SEE Vagrancy, Obscenity. 

Language used in a public place is vulgar, within the 
meaning of section 4189, R. L. 1915, which offends a sense of 
modesty and decency, and is caleulated to cause a breach of 
the peace. Territory v. Kaaikaula, 22 H. 204 (1914); Re. 
public v. Ben, 10 H. 278 (1896); King v. Nawahine, 3 H. 
371 (1872). 


DISORDERLY HOUSE. 


1. Proof of a single sale of liquor in a house does not 
sustain a conviction of .keeping a disorderly house. Prov. 
Govt. v. Wery, 9 H. 228 (1893). 

9. Under section 4159, Revised Laws of 1915, the term 
“house of ill fame” is no doubt a synonym for “bawdy house,” 
having no reference to the fame of a place but denoting a 
fact. The gist of the offense is the keeping and use of the 
house for purposes of prostitution and lewdness and not its 
reputation. The statute does not require that the place be 
used habitually or for any considerable length of time for the 
. prohibited purposes in order to constitute the offense in ques- 
tion. Territory v. Peter, 22 H. 182 (1914). 
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DISTRICT MAGISTRATES. 
Sez Courts; Landlord and Tenant, IX. 


I. APPOINTMENT, QUALIFICATIONS, REMOVAL. 


1. Errors. of judgment are not matters which should be 
held as good cause for removal of a magistrate; but a contin- 
ued career of gross judicial mistakes might establish the 
fact of his unfitness for the position, and be good cause for 
removing him. In re Kakina, 5 H. 669 (1878). 

2. It is misconduct justifying his removal for a district 
magistrate to have interviews with one about to be tried in 
. his court for an offense, and to ask and obtain loans from 
the accused, to be repaid without interest. In re Kalai, 7 H. 
‘257 (1888). 

8. A district magistrate who had been convicted of adult- 
ery, did not reside in his district and failed for four months 
to make return of the fines and costs received by him was 
removed from office. In re Mahelona, 8 H. 296 (1891). 

4, A district magistrate who admitted having assisted in 
“drinking up the evidence” in a. prosecution for an illegal 
sale of spirituous liquor, was removed from office. In. re 
Kaaa, 8 H. 298 (1891). 

5. A district magistrate may be removed for accepting 
a bribe. In re Helekunihi, 10 H. 285 (1896). 

6. The district courts are “common law courts” within 
‘the meaning of R. L. 1915, See. 2817. Hawaiian News Co. 
v. McBride, 19 H. 625 (1909). 


II. RIGHTS, DUTIES AND LIABILITIES. 

7. It is ill advised for a district magistrate to concern 
himself between attorney and client in. demanding or collect- 
ing fees. In re Kahulu, 5 H. 283 (1885). ° 

8. A judge of an inferior court acting in a case of which 
he has no jurisdiction, or exceeding his jurisdiction, is liable 
in damages to any party injured. Hang Lung Kee & Co. v. 


Bickerton, 4 H. 584-8 (1883); Alau v. Everett, 7 H. 82 
(1887). 


III. JURISDICTION AND AUTHORITY. 


Jurisdiction in summary possession proceedings. SEE ALSO 
Landlord and Tenant, IX. 


Criminal jurisdiction. SEE ALSO Criminal Law, IV. 
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9. Under a former statute limiting the criminal jurisdic- 
tion of district justices to cases where the fine did not exceed 
$500.00, it was held that where the penalty might be a fine 
of from $50.00 to $1000.00, the justices would have authority 
to hear a case of the kind. “when they shall think that the 
offense committed is worthy of a fine not exceeding $500.00,” 
but in graver offenses must commit for trial. Rex v. Eser, 
3 H. 607 (1875). ` i 

10. District magistrates have no right to try the titles in 
land. Coney v. Manele, 4 H. 154 (1879). 

11. ` A denial of the tenancy, and a setting up of another 
title, hostile to the plaintiff’s claim is sufficient to take an 
action in summary possession out of the jurisdiction of a dis- 
trict magistrate. Coney v. Manele, 4 H. 154 (1879). 

19. District magistrates have no jurisdiction in inter- 
pleader proceedings. In re Akana, 6 H. 254 (1879). 

18. District magistrates have no jurisdiction to issue civil 
process for service outside their districts; and process issued 
for service. within the magistrate’s district, which is actually 
served outside the district gives the magistrate no jurisdic- 
tion. Ah Leong v. Kee You, 8 H. 416 (1892). 

. 14. Before the passage of the rule requiring an affidavit 
showing the source, nature and extent of defendant’s title, 
when a plea that title to real property. was involved was set 
up before a district magistrate, an oral plea was sufficient to 
oust the jurisdiction of the district magistrate. Ward v. Ka- 
manoulu, 9 H. 619 (1895); Coney v. Manele, 4 H. 157 
(1879). SEE ALso In re Kameeui, 6 H. 542 (1884). 

15. Before a district magistrate a plea was filed that the 
title to real estate was involved; on such plea being sustained 
a general appeal to the circuit court was taken; the same plea 
was there interposed, overruled, the parties went to trial, and - 
defendant lost. On exceptions the supreme court held that 
the district magistrate had jurisdiction, that the appeal from 
his order should have been on points of law; and remanded 
the cause to him for trial. Mao v. Apa, 9 H. 636 (1895). 

16. A district magistrate has no authority to decree spe- 
cific performance of a contract. Gonsalves v. Pakiko, 10 H. 
407 (1896). ` l i ' ; 

17. A district magistrate may permit a next friend to 
bring an action for an infant in his court. Ahin v. District 
Magistrate, 11 H. 279 (1898). 

17a. The jurisdiction of a district magistrate is not 
ousted by the defense, in an action for purchase money of 
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land, that no title passed, if vendee’s possession has not bee 
disturbed. Makainai v. Goo Wan Hoy, 14 H. 280 (1909), 

18. A portion of a claim may be waived for the purpog 
of bringing the cause within. the jurisdiction of a distrię 
magistrate. Lewers d Cooke v. Redhouse, 14 H. 290 (1902), 

19. The constitutional right to a jury trial is not denied 
to parties before district magistrates, as a jury trial is obtain. 
able by appeal. lewers d Cooke v. Redhouse, 14 H. 299 
(1902). i 

20. Attorney’s commissions and costs allowed by statute 
should not be included in determining whether the judgment 
rendered by a district court is within the jurisdiction of the 
court. Hall d Son v. Dickey, 15 H. 590 (1904); Lewers d 
Cooke v. Redhouse, 14 H. 290, 998 (1909). 

21. District magistrates have jurisdiction of offenses 
against county ordinances. County of Oahu v. Whitney, 11 
H. 174, 185 (1905). i . 

22. A judgment of the circuit court on an appeal from 
the district court in an action in which title to land was 
involved is void. Roy v. Scott, 17 H. 598 (1906). 

23. An action does not lie in the court of a district mag 
istrate on a judgment of over $300 recovered for taxes. Tar 


Assessor v. Hawaii Land Co., 18 H. 278 (1907). 


24. The amount for which judgment is asked, and not the 
amount due determines whether a case is within the jurisdic- 
tion of a district magistrate. Bottomley v. Hall, 18 H. 412 
(1907); Lewers & Cooke v. Redhouse, 14 H. 290 (1902); 
Volcano Stables Co. v. Hayashi, 13 H. 695 (1901); Brewer y. 
Chase, 3 H. 127, 138 (1869). 

25. District courts are courts of limited jurisdiction and 
can only act within the authority vested in them by law. Har- 
rison v. McCandless, 22 H. 129 (1914). 

26. District courts have jurisdiction in actions of trespass 
quare clausum fregit unless the title to real estate is in ques- 
tion. Harrison v. McCandless, 22 H. 129, 181 (1914); Roy 
v. Scott, 17 H. 598 (1906); Paris v. Scott, 17 H. 426 
(1906) ; Brown v. Koloa Sugar Co., 12 H. 409 (1900); Kane 
ohe Ranch Co. v. Ah On, 11 H. 275 (1898); Ward v. Kamano- 
ulu, 9 H. 619 (1895); In re Kameeut, 6 H. 542 (1884). 


IV. PROCEDURE BEFORE. 


27. <A police court (district magistrate) summons, if -no 
written complaint is filed, should contain in brief al that 
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is essential to a complaint. Larrisch v. Schaefer, 6 H. 140 
(1875). 

28. Where the minutes of a police justice and the evidence 
of court officials conflicted as to the court to which an appeal 
was taken, the latter was accepted in place of the record, 
Mikalemt v. Jones, 6 H. 179 (1876). 

99. Proceedings in a district magistrate’ s court are to be 
regarded with less technical precision than those upon indict- 
ment. Republic v. Kanalo, 11 H. 485, 439 (1898); Rex v. 
Gillingham, 2 H. 750 (1865). 

30. A district magistrate has no authority to declare a 
defendant in default for want of written pceemnee: Paris v. 
Vasconcellos, 14 H. 590 (1908). 

31. A district magistrate may, in a proper case, set aside 
his own. judgment and reopen the case for further. hearing. 
Lyman v. Winter, 15 H. 424 (1903); Gouveia v. N akamura, 
13 H. 450 (1901); King v. Yok Lan, 7 H. 584 (1889). 

32. The statute as to defaults in courts of record applies 
by analogy in a district magistrate’s.court. Mills v. Walker, 
18 H. 243 (1907). 

33. The rule that no presumption shall be made in favor 
of the jurisdiction of magistrates does not require a record 
to be made by them concerning every motion, oral or written, 
and of whatever nature. Mills v. Walker, 18 H. 948, 245 
(1907). 

34. A summons issued by a district magistrate is properly 
served by delivery of a true copy to the defendant without 
certifying it or showing the original. Maile v. Tax Assessor, 
a H. 307, 810 (1907); Hackfeld v. Coerper, 18 H. 585, 587 
1908). : 

35. The rule that rigid forms of pleading are not re- 
quired in district courts applies in cases of appeal from those 
courts where the pleadings are the same. Associated Repair 
Works v. Rogers, 22 H. 91, 94 (1914); Holt v. Peacock, 
18 H. 502 (1907); Hawaii Mill Co. v. Andrade, 14 H. 500, 
501 (1902) ; McK eague v. Helen, 8 H. 328 (1872); In re 
Waterhouse, 2 H. 241, 254 (1860). 

36. After service of a summons issued by a district mag- 
istrate the copy served may be amended by inserting the mag- 
istrate's name. Hackfeld v. Ooerper, 18 H. 585 (1908). 

37. A motion to amend the record of a district magistrate, ` 
accompanied by an offer to prove the record erroneous or in- 
complete in material particulars, should be heard and decided 
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by the magistrate upon the evidence offered and any counter 
evidence that may be produced. Ferreira v. Kamo, 19 H. 81% 
(1909). . 

38. A magistrate’s record on pages 411 and 412, under 
date of April 28, 1911, contained entries in immediate sue. 
cession of five separate charges against the same defendant 
and of a plea of guilty and a continuance in each case to the 
following day. On page 413 appeared entries in immediate 
succession of five separate sentences against the same defendant 
just referrd to, each showing that the cause came by continu- 
ance from the preceding day. Held, that ordinary procedure 
and ordinary reading support the view that the cases were 
taken up for sentence in the order in which they were entered 
in the magistrate’s record of April 28 and that in making the 
entries of April 29 the magistrate intended them to be read 
‘as referring to the cases in the order in which the charges were 
entered on April 28. In re Kim, 21 H. 295 (1912). 


V. REVIEW OF PROCEEDINGS. 


39. Proceedings on an appeal- from a district justice 
(magistrate) are regarded with less technical precision than 
on an indictment. Rex v. Gillingham, 2 H. 750 (1865). 

40. A writ of error lies from the supreme court to the 
police courts (district magistrates). Peacock v. Lovejoy, 5 H. 
231 (1884). Reverses Kalakaua v. Harris, 3 H. 27 (1867). 

41. Appeals lie in all cases, both civil and criminal from 
police and district courts. King v. Liilii, 8 H. 199 (1891). 

49. An appeal lies to the supreme court from the police 
(district) court, on points of law. Ah Leong v. Kee You, 
8 H. 416 (1892). SEE Stone v. Allen, 3 H. 618 (1875). 

43. A certificate of appeal on points of law must be 
signed by the justice and the points of law reduced to writing 
and distinctly stated. Ah Leong v. Kee You, 8 H. 416 
(1892); King v. Lee Choy, 7 H. 62 (1887); Wenner v. Lind- 
say, T H. 119 (1887); Humuula Sheep Station v. Ahlo, 7 H. 
213 (1887). 

44. After a general appeal from a district magistrate to 
the circuit court, and a hearing on the facts there, there can 
be no further trial of the issue of fact. Mellis v. Kunuiakea, 
9 H. 41 (1893); Castle v. Bowler, 8 H. 366 (1892). 

45, There is no appeal to the supreme court from an 
interlocutory or provisional order ruling or decision of a dis- 
trict magistrate. Prov. Govt. v. Ah Un, 9 H. 164 (1898); 
Prov. Govt. v. Smith, 9 H. 178 (1893); Brown v. Carvalho, 
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9 H. 180 (1893); Prov. Govt. v. Aloiau, 9 H. 399, 401 
(1894). See Lyman v. Winter, 15 H. 424, 426 (1904); 
Correa v. Baldwin, 16 H. 782 (1905); Gear v. Henry, 21 H. 
54 (1912). 

46. It is error to dismiss a defendant’s appeal when he 
appears, though he answers not ready. He has a right to 
require the plaintiff to prove his case. Bell v. Palea, 18 H. 
978 (1901). | 

47. The certificate of appeal from a district magistrate 
upon points of law is sufficient if it sets forth the points in 
question. Humburg v. Namura, 18 H. 702 (1901). SEE 
Titcomb v. Naeole, 10 H. 346 (1896). 

48. The certificate of the district magistrate that an appeal 
was duly noted on certain points is sufficient to show that the 
points were raised in his court. Ming Hym v. Young Tong, 
14 H. 300 (1902); Rep. v. Kanalo, 11 H. 488, 488 (1898); 
Afong v. Kaala, 7 H. 520 (1889). 

49. A document purporting to be a notice of appeal from 
a district magistrate to a circuit court which is not signed 
by the appellant or someone on his behalf, is not a notice of 
appeal within the meaning of the statute. Territory of Hawaii 
v. Aki, 15 H. 68 (1903). 

50. The appellant’s note of appeal and appeal bond to the 
eireuit court or judge control the magistrate’s certificate of 
appeal in case of an inconsistency. Kala v. Mills, 15 H. 422 
(1903). 

51. An appeal to a “circuit court, general appeal, in 
chambers” is an appeal to a circuit judge at chambers and 
should not be dismissed for uncertainty. Kala v. Mills, 
15 H. 499 (1903). 

52. No question of law is presented for decision on an 
appeal from a district magistrate on the ground of wrongful 
exclusion of testimony, where the record does not show that 
any testimony was offered on behalf of defendant and rejected. 
Mundon v. Kaeo, 15 H. 432 (1904). 

53. On appeal from a judgment of a district magistrate 
for $150.00, a bond for $310.00, conditioned to prosecute the 
appeal without delay and to pay the full amount of any judg- 
ment including costs that might be rendered against appellant 
in the circuit court, is sufficient. Vivas v. Akuna, 16 H. 804 
(1905). 

54. On an appeal on points of law from a judgment of a 
district magistrate, the judgment stands or falls on the evi- 
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dence which was before him, there being no suggestion of 
diminution of the record. Holt v. Savidge, 17 H. 84 (1905), 

' 55. <A district magistrate’s certificate stating the points 
of law upon which an appeal is taken may be filed at any time, 
at least, before argument on the merits. Yamamoto v. Kaku- 
rai, 20 H. 658 (1911). 

` 56. Where the district magistrate fae not acquired juris- 
diction of the person of the defendant and enters judgment 
against him by default, the judgment is void, and an appeal 
may be taken therefrom without a preliminary motion to set 
aside the judgment. Gear v. Henry, 21 H. 101 (1919). SEE 
Gouveia v. Nakamura, 18 H. 450 (1901). 

57. A question which is not raised in the notice of appeal, 
in an appeal on points of law from a district magistrate will 
not be considered by the appellate court. Borba v. Leal, 22 H. 
1, 3 (1914); Territory v. Schaefer, 19 H. 914, 218 (1908). 

58. Upon a general appeal from a district magistrate to 
a circuit court, jury waived, a trial de novo is required, and 
the entry of a new judgment. Associate Repair Works v. 
Rogers, 22 H. 91, 95 (1914); Bell v. Palea, 18 H 978, 281 
(1901) ; Fadia v Madeiros, 9 H. 503 (1694); 


DIVORCE. 


Separate maintenance. Sex Husband and Wife, VI. 
I. NATURE AND FORM OF REMEDY. 


1. The legislature has the authority to pass laws regulat- 
ing the marriage relation, and to declare what may and what 
may not be grounds for dissolving it, and also what defenses 
may be interposed as grounds for the court refusing to dis- 
solve the relation.. Pahoa v. Haupu, 4 H. 158 (1879). 

2. Prior to 1918 the statutes relating to divorce and: sep- 
aration did not authorize the granting of a separation to the 
libellee on an answer and eross-bill to libellant’s . libel. for 
divorce. Lazarus v. Lazarus, 9 H. 850. (1894); Southerland 
v. Southerland, 8 H. 406, 408 (1892). 

3. Where a libel for divorce charges the libellee with 
adultery, it must be shown that the libel was filed within one 
year after the discovery of the offense.. Hobron v. Hobron, 
11 H. 713 (1899). ? 
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4, A libel: for divorce brought at the instigation and for 
the benefit of the defendant upon his agreement to pay the 
plaintiff money is properly dismissed on “the ground of .collu- 
sion. Peleaumoku v. Makaneole, 19 H. 68 (1908). 

5. Under Act 121, Laws of 1918 (R. L. 1915, Sec. 2930) 
which provides that a cross-libel may be filed in any action 
for divorce and affirmative relief granted thereon as fully and 
effectually as in original petitions for divorce, a cross-libel may 
be filed by the libellee in a divorce action praying for a separa- 
tion from libellant and in a proper case the relief prayed may 
be awarded to the libellee upon such cross-libel. Makahio v. 
Makahio, 22 H. 495 (1915). 


II.. GROUNDS. 


6. Mere austerity of temper, petulance of manners, rude- 
ness of language, a want of civil attention and accommodation, 
even occasional sallies of passion, if they do not threaten bodily 
harm, do not amount to legal cruelty. Coleman v. Coleman, 

5 H. 260 (1884). 

7. <A divorce will not be granted on the MEE | that libel- 
lee has contracted leprosy imbes it is shown to the satisfaction 
of the judge that such is the fact. Hobron v. Hobron, 11 H. 
713 (1899). 

8. Extreme cruelty for purposes of divorce does not re- 
quire personal violence; it may exist if there is bodily injury, 
whether actual or apprehended, whether direct or’ indirect 
through mental suffering. Bartlett v. Bartlett, 18 H. 707, 
708 (1901). 

9. False and malicious charges of adultery may amount 
to extreme cruelty, and it is proper to consider whether they 
were made in the presence of third parties or not, and whether 
they resulted in bodily harm, or a reasonable apprehension of 
bodily harm or not. Bartlett v. Bartlett, 18 H. 707, 711 
(1901). . : 

10. False accusations by a wife against her husband do 
not entitle him to a divorce or separation, Forrester v. Hurtt, 
18 H. 215 (1907). 

11. It is not extreme cruelty for a wife to join a sect.and 
obey the instructions of its leader who pretended to be inspired 
that women members of the sect live with him and apart from 
their husbands, the evidence showing that the husband’s health 
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was not impaired thereby. Kauhimahu v. Kauhimahu, 19 H. 
378 (1909). 

12. Causing mental agony is not extreme cruelty. Kauhi- 
mahu v. Kauhimahu, 19 H. 878 (1909). 

13. Extreme cruelty, as a ground of divorce, implies phys- 
ical injury either actual or apprehended. Personal violence 
need not be shown, but a state of unhappiness involving mental 
suffering which is not such as to impair the health does not 
amount to extreme cruelty. Bruns v. Bruns, 21 H. 284 
(1919); Lyons v. Lyons, 21 H. 474 (1918). 

14. To constitute extreme cruelty there must be such vio- 
lence or such a course of conduct as tends to endanger life, 
limb or health, or creates a reasonable apprehension of such 
result, thus rendering continued cohabitation unsafe. The use 
of coarse and vile language and the giving of a single blow 
which caused no serious injury and created no reasonable ap- 
prehension of future danger to life, limb or health, there being 
some provocation and the complainant not being free from 
blame, held not to constitute extreme cruelty. de Coito v. de 
Coito, 21 H. 339 (1912). 

15. The infliction of mental suffering is not a ground for 
divorce unless its actual or reasonably apprehended effect is 
injurious to the health of the complaining party. Lyons v. 
Lyons, 21 H. 474 (1913). 

16. Separate statutory grounds for divorce constitute sep- 
arate causes of action, and a libellant is not bound to allege 
or disclose every known existing ground for divorce in one suit 
under penalty of being foreclosed thereafter from setting up 
any ground not so alleged or disclòsed. Macedo v. Macedo, 
22 H. 429 (1915). 


III. DEFENSES, 
17. In a libel for divorce on the ground of willful deser- 


tion for three years, it was proven that the libellant was living 
in adultery, and it was held that as recrimination is a good 


‘defense, a divorce should be refused. (See R. L. 1915, 


$2932, note.) Kalua v. Kamaua, 4 H. 58 (1878). 

18. A party to a divorce case who is charged with deser- 
tion may show in defense that the adultery of the other party 
was the cause of desertion. Pahao v. Haupu, 4 H. 158 
(1879). 

19. Recrimination is an admission of guilt and a charge 
of like sin upon the other party to the marriage contract. 
Pahoa v. Haupu, 4 H. 158 (1879). 
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IV. JURISDICTION, PROCEEDINGS AND RELIEF. 
(a) JURISDICTION, VENUE, AND LIMITATIONS. 


90. A libel for divorce cannot be brought in a circuit 
other than that in which the parties last lived together as man 
and wife, notwithstanding a waiver of all jurisdictional objec- 
tions. Martello v. Martello, 19 H. 948 (1908). 

21. Circuit judges are without jurisdiction to hear or 
determine divorce cases until the expiration of thirty days 
after the completion of service of summons on the libellee, in 
whatever method service may be accomplished, or after appear- 
ance without service. Markle v. Markle, 20 H. 633 (1911). 

22. Where a divorce is granted a husband for the fault 
of the wife consent of the parties is ineffectual to give the 
court power to award alimony. Andrews v. Whitney, 21 H. 
964, 268 (1912). 


(b) PARTIES, Process, AND INCIDENTAL PROCEEDINGS. 


22a. Service of an amended libel for divorce should be 
made upon libellee within a reasonable time. Akoi v. Ken 
Kau, 9 H. 405 (1894). 

23. In order to obtain jurisdiction over the libelee in a 
divorce case by personal notice to him without the territory, 
under R. L. 1915, Sec. 2929, he should be notified, among 
other things, when to appear. It is not sufficient for a private 
person to leave with him in the foreign state a copy of the 
libel and of a summons in the usual form for personal service 
by an officer within the Territory. Zeave v. Zeave, 17 H. 463 
(1906). 

(e) PLEADING. 


94. A libel sufficiently shows the jurisdiction of the court, 
if it alleges that the parties cohabited together from the mar- 
riage up to a date certain, and during said cohabitation “and 
up to the present time they were and now are” residents 
within the jurisdiction. Opiopio v. Kane, 7 H. 849 (1888). 


(d) EVIDENCE. 


25. Voluntary gifts and assistance to the wife from mem- 
bers of her family are not proof of the husband's failure to 
support her. Coleman v. Coleman, 5 H. 260 (1884). 

26. Where the parties lived together after the time of the 
alleged adultery, the offense was condoned. Southerland v. 
Southerland, 8 H. 406, 408 (1892). 
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97. In a divorce case adultery may be proved by circum- 
stantial evidence. Rickard v. Rickard, 14.H. 68 (1902). 

28. Where a wife sues her husband for a divorce on the 
ground of neglect to provide suitable maintenance, she is not 
entitled to:a divorce upon the evidence adduced, which shows 
that the home in which they live was paid for by the wife; 
that she has a monthly income of about $125; that the husband 
has no property or income other than a monthly salary of about 
$100; that he pays the meat bill, the laundry bill, the yard 
boy, the taxes and the premiums on certain insurance policies, 
which practically consume his entire salary. Lyons v. Lyons, 
21 H. 474 (1913). 

29. Where a wife sues her husband for a divorce on the 
ground of habitual intemperance and, while the evidence tends 
to show that the husband indulged in the use of intoxicating 
liquor to a considerable extent, but that it was not such a fre- 
quent indulgence to excess as to show the existence of a con- 
firmed habit and inability to control his appetite, such use is 
not ground for divorce. Lyons v. Lyons, 21 H. 474 (1918). 

30. <A suit for divorce is a civil case, and a libellant need 
only establish the grounds for a divorce by a clear preponder- 
ance of the evidence; the criminal law rule that guilt must be 
proved beyond a reasonable doubt being inapplicable where a ` 
spouse is charged with matrimonial misconduct. Lyons v. 
Lyons, 21 H. 474 (1918). Compare Southerland v. Souther- 
land, 8 H. 406 (1892). 

31. Where a husband sues his wife for a divorce on the 
ground of-desertion and it appears from the evidence that such 
desertion was wilful and utter for a period of more than one 
year, held, that the bringing of another woman to this territory 
and the mere claiming by the husband of such other woman as 
his wife, subsequent.to the desertion, unaccompanied by proof 
of any illicit or improper relations with such woman, is not 
sufficient ground for refusing a decree to the deserted husband. 
Nishihara v. Nishihara, 22 H. 189 (1914). 


(e) DrsMISSAL, Triar or HEARING, AND New TRIAL. 


32. The technical law of default does not apply to a di- 
vorce suit; if the defendant has a defense, it is the duty of the 
court to hear it. Mitchell v. Mitchell, 5 H. 161 (1884). 

33. Where the evidence in a divorce case shows by. the 
admissions of the libellant that she was aware of the commis- 
sion of adultery by her husband, the court must refuse a 
deeree. Hobron v. Hobron, 11 H. 718 (1899). 
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34. Under Sec. 2927, Revised Laws 1915, providing that 
no divorce case shall be heard except openly in the public court 
rooms, while it may in certain cases be proper to exclude from 
the court-room persons of immature years, the circuit judge has 
no power to hear a case except openly in the public court- 
room and the taking of testimony by the judge in his private 
chambers behind closed doors is error for which the case must 
be reversed. Makahio v. Makahio, 22 H. 425 (1915). 


(£) JUDGMENT OR DECREE. 


35. A decree of divorce rendered by a circuit judge with- 
out having acquired jurisdiction of the person of the libellee 
is void and may be set aside and vacated. Aki v. Aki, 20 H. 
623 (1911). | 

(g) APPEAL. — 


36. Formerly there was no appeal on the facts from a 
decree of a justice of the supreme court sitting at term in a 
matter of divorce; exceptions were permitted as in other term 
matters. Hana v. Mehekula, 4 H. 484. (1881). 

“87. Prior to April 26, 1908, a decree of divorce had the 
effect of a jury verdict and could not be reversed if there was 
evidence to support it. Flint v. Flint, 15 H. 313 (1903); 
Rickard v. Rickard, 14 H. 68, 71 (1902); Bartlett v. Bartlett, 
18 H. 707, 718 (1901); Laing v. Laing, 10 H. 183 (1896); 
Kilikina v. Hake, 9 H. 603 (1895); Briggs v. Briggs, 4 H. 
448 (1882); Hana v. Mehekula, 4 H. 447 (1882). 

38. A trial court may properly order that an appeal from 
a decree of divorce shall not stay the payment of alimony and 
attorney’s fees taxed and considered as part of costs of court. 
Harkbarth v. Harkbarth, 17 H. 646 (1906). 

39. On an appeal from a decree in a divorce case the 
entire record is brought up and this court will draw its own 
conclusions as to the facts from a consideration of all the testi- 
mony. In cases.turning wholly or largely on the credibility 
of witnesses and the weight of evidence much weight will ordi- 
narily be accorded the findings of the trial judge. de Coito 
v. de Cotto, 21 H. 339, 342 (1912); Nishihara v. Nishihara, 
22 H. 189, 195 (1914). ; 

40. A decree granting or refusing a divorce on evidence 
which is conflicting will not be disturbed on appeal. Nishi- 
hara v. Nishihara, 22 H. 189, 195 (1914). 
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(h) FEES AND Costs, 


41. Statutory attorney’s fees will not be taxed in a suit 
for divoree or separation. Gertz v. Gertz, 5 H. 175 (1884); 
Vivas v. Kauhimahu, 19 H. 463, 466 (1909). 


V. ALIMONY, ALLOWANCES, AND DISPOSITION OF PROPERTY, 


49. While alimony in gross may be awarded under Ha- 
waiian statutes, the courts have no power in a divorce case to 
order a division of the husband’s real estate and to vest title 
in a part thereof in the wife. Nobrega v. Nobrega, 18 H. 654, 
661 (1901). 

43. Temporary alimony may only be awarded to the wife 
when she is in destitute circumstances. Nobrega v. Nobrega, 
13 H. 654, 661 (1901). 

44. Alimony in gross may be awarded under the laws of 
Hawaii. Nobrega v. Nobrega, 14 H. 152 (1902). 

45. In estimating the amount of alimony in gross to be 
awarded it is not necessary to use tables of mortality and annui- | 
ties. Nobrega v. Nobrega, 14 H. 152, 158 (1902). 

46. The granting of alimony is ancillary to the granting 
of the divorce and great particularity is not necessary in the 
prayer for alimony. Nobrega v. Nobrega, 14 H. 152, 158 
(1902). 

47. A decree or order for temporary alimony is appeal- 
able and cannot be enforced by contempt proceedings pending 
appeal. Dole v. Gear, 14 H. 554, 567 (1903). 

48. A motion for temporary alimony is properly denied 
in the absence of a showing of the financial standing of the 
libellee and his ability to pay alimony. Ferreira v. Ferreira, 
15 H. 428 (1904). 

49. Under the divorce statutes failure to provide is an 
offense amounting to adultery, and alimony may be allowed 
in such a case under R. L. 1915, Sec. 9986. Correra v. Cor- 
rera, 19 H. 326 (1909). 

50. An attorney has no absolute right under any circum- 
stances to an order of court to compel the husband to pay him 
a fee, since it is within the reasonable discretion of the court 
to determine the necessity of engaging counsel. Vivas v. 
Kauhimahu, 19 H. 468 (1909).. 

51. Upon a divorce granted upon the sole ground of the 
desertion of the wife the court rendering the decree is without 
jurisdiction to award alimony. Andrews v. Whitney, 21 H. 
264, 266 (1912). 
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VI. CUSTODY AND SUPPORT OF CHILDREN. 


52. When in a divorce case the custody of children is 
given to the mother, a probate court in a guardianship case 
has no jurisdiction to change the custody of the children. Hol- 
loway v. Brown, 14 H. 170 (1902). 

53. The mother of two white children (boys), whose ages 
are in the neighborhood of five and seven years respectively, 
having been awarded their custody on her divorce from her 
husband for non-support, a showing that she has since mar- 
ried an Hawaiian is not of itself sufficient to authorize a change 
in the decree concerning their care and custody. Vetlesen v. 
Vetlesen, 18 H. 164 (1906). 


VI. OPERATION AND EFFECT OF DIVORCE, AND RIGHTS 
OF DIVORCED PERSONS. 


54. The question of the husband’s having reduced to pos- 
session choses in action of the wife who obtains a divorce from 
him is not applicable under R. L. 1915, $2942. Kaihahi v. 
Kepau, 8 H. 87 (1890). 

55. As far as property rights are concerned an action of 
divorce is not abated by the death of a party after a decree 
and pending appeal. Carter v. Mutual Infe Ins. Co, 10 H. 
117, 121 (1895). 

56. The amount of alimony to be awarded rests in the 
sound judicial discretion of the trial court, and is subject to 
modification for cogent reasons only. Laing v. Laing, 10 H. 
183 (1896); Lazarus v. Lazarus, 9 H. 352 (1894). 

57. By private international law the effect of a foreign 
divorce should be determined by the law of the place of domi- 
cile and divorce. Carter v. Mutual Life Ins. Co., 10 H. 562, 
568 (1896). 

58. Where a court has acquired jurisdiction in divorce 
proceedings over both parties at the place of their domicile and 
afterwards decrees a divorce, the effect of the divorce upon the 
disposition of the wife’s personal estate will not be affected by 
a change of residence of the wife previous to the signing of the 
decree. Carter v. Mutual Life Ins.. Co., 10 H. 562, 570 
(1896). 

59. Where the ground for divorce set up in a second suit 
is the same as that which was alleged in a former suit between 
parties, though based on different facts, but no new facts 
occurring subsequent to the first case are averred, the former 
decree is conclusive unless it be shown that the party was ignor- 
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ant of the existence of the facts at the time of the first trial. 
But if new grounds for divorce are set up in the second suit the 
decree in the former suit will not operate as a bar except as to 
such matters as were therein actually decided, and where the 
record in the former suit does not disclose upon what ground 
the decree rested the burden is upon the party asserting the 
estoppel to prove that the fact or matter relied on was litigated 
and determined in that suit. Macedo v. Macedo, 22 H. 429 
(1915). a 

60. Where it is uncertain upon. which of several grounds 
of defense a decree dismissing a libel for divorce rested, the 
decree, notwithstanding the uncertainty, will operate as an 
estoppel in a subsequent suit brought by the libellant on the 
same facts. Macedo v. Macedo, 22 H.-429 (1915). “4 


DOMICILE. 


Domicile of corporation. SEE Taxation, T5. 
_ Domicile of individuals in divorce cases. Sex Divorce, 24, 
57, 58. 


DOWER. 
Dower in mortgaged Peper SEE Hcecutors and Admin- 
istrators, VI (d). 


Election between dower and testamentary dispositions, SEE 
Wills, VII (e). 


I.. NATURE AND REQUISITES. 


1. Where a husband is seised of an estate in trust for 
another, the wife is not endowed of such estate. Lazarus v. 
Lazarus, 12 H. 369, 374 (1900). 

2, An expression in a will that a devise of land to a 
wife “is to be'her dower without any personal property” does 
not show an intention that the devise was for life only. Keanu 
v. Koahi, 14 H. 142 (1909). 

3. Expenses of administration should be deducted before 
widow’s dower is apportioned out of her husband’s personal 
estate under Revised Laws 1915, Sec. 9977. NOE v. Brown, 
16 H. 575, 577 (1905). 

4. An equity of EN in RE, property is 
subject to dower. Trustees Ena Estate v. Ena, 18 H. 588, 
591 (1908). 
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5. Leaseholds having a term of less than twenty-five years 
are not subject. to dower, and are not “movable effects” within 
the terms. of R. L. 1915, Sec. 2977, relating to dower rights. 
Trustees of Ena Estate v. Ena, 18 H. 588 (1908). 

6. Under the by-laws of a mutual benefit society a member 
could designate to whom after his death it should pay a dona- 
tion fund. The decedent directed it to be paid to his executor 
' for the benefit of his estate. Held, the widow has no statutory 
dower in this fund although a part of the estate of the dece- 
dent. Estate of Alexandre, 19 H. 551 (1909). 

7. Under a trust to pay income to the testator’s widow 
and children and the survivor of them, and upon the death 
. of any of the children to his or her children; the estate to be 
divided upon the death of the survivor of the testator’s widow 
and children, the widow of a child dying during the continu- 
ance of the trust has no present right of dower from the trust 
estate. Williams v. Castle, 19 H. 337 (1909). 


II. INCHOATE INTEREST. 


8. <A deeree of divorce from the bonds of matrimony euts 
off all right of dower in the wife. Buckley v. Monsarrat, 12 
H. 265 (1899). 


III. RIGHTS AND REMEDIES OF WIDOW. 


9. Under a former law a widow was held entitled to dower 
in a leasehold estate when two hundred seventy-seven years 
of the term remained unexpired, the court considering that such 
a term came within the meaning of the words “waiwai paa,” 
or fixed property. In re Vida, 1 H. 68 [107] (1852). 

10. Where a widow’s dower right was never set off to 
her in her lifetime, it was held that her heirs had no claim 
upon personal property of her deceased husband which might 
have been claimed and set off to her in her lifetime but was 
not. Keliipelapela v. Pamano, 1 H. 280 [503] (1856). 

11. An assignment of lands of an intestate, made by the 
guardian of the heir to the widow, in lieu of dower, forms 
an equitable title as. against the heir. Laanui v. Puohu, 2 H. 
161 (1859): 

19. An action for dower is not a possessory action and 
may be brought against the party claiming title though not 
in possession of the land. Jacobs v. Cummins, 4 H. 118 
(1878). 

13. The failure of a widow to elect to accept her dower 
instead of the provision made for her benefit in her husband’s 
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will does not bar her right of dower in lands aliened during 
coverture. Jacobs v. Cummins, 4 H. 118 (1878). 

14. One who purchases land from a married man, cannot 
set up, in an action to establish the dower right of the widow 
of the grantor, that the grantor was not seized of the land. 
Jacobs v. Cummins, 4 H. 113 (1878). 

15. A widow cannot enter the land until her dower is 
assigned, because before assignment it is not known what part 
she shall have for her dower; she is not a tenant in common 
with the heir, her right rests in action only. Paulo v. Malo, 
4 H. 586 (1882). 

16. The widow was a tenant in common with the heirs 
until partition of dower. Luha v. Holt, 5 H. 189 (1884). 

17. The widow’s dower is not alienated by a sale of land 
to pay the debts of her deceased husband, but she remains a 
tenant in common with the purchasers. Luha v. Holt, 5 H. 
182 (1884). 

18. Where the widow of a decedent, before assignment 
of her dower, leases the estate, and the land is later sold, for 
payment of decedent’s debts the widow’s tenant has no right 
of action in covenant against her for there is no eviction by 
paramount title. Luha v. Holt, 5 H. 182 (1884). 

19. Where land of a decedent is sold for payment of his 
debts, his widow is not estoppes to claim her dower in the 
outgoing crop on the land unless she consented to the sale 
of the crop with the land. Luha v. Fernandez, 5 H. 388 
(1885). i 

20. A widow’s claim for dower will be disallowed where 
she has accepted the benefits of a trust deed to herself and 
children, and has failed to elect between the deed and her 
dower within the statutory period. Long v. Pfluger, 6 H. 72, 
87 (1872). . 

21. A widow may be barred of her dower by the adverse 
possession of the heir or devisee of the husband for the statu- 
tory period, but ouster must be shown. Makauhana v. Pua, 
6 H. 651 (1887). 

22.. The provisions of the statute (R. L. 1915, $2977) 
granting the widow of a decedent one-third of his personal 
effects absolutely, by way of dower, create a dower estate and 
not an estate by descent. Carter v. Carter, 10 H. 687 (1897). 

23. Where there are no children the widow’s dower right 
may be merged in her right by descent. Carter v. Carter, 10 
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H. 687, 693 (1897); Estate Kamehameha IV, 2 H. 715, 716 
(1864). 

24. A dowress whose rights accrued before the enactment 
of the statute of 1852 which gives the widow the right to oc- 
cupy with the heirs the lands of the deceased so long as the 
‘heirs do not object has no fiduciary relation with the heirs, 
and is not a tenant in common with them. Jones v. Pooloa, 
11 H. 755 (1899). 

25. The statute of limitations runs against a claim’ of 
dower from the time when either the widow or heir begins 
to claim adversely to the other. Kahaleaahu v. Pereira, 15 H. 
984 (1908). 

26. Damages for detention of dower from a grantee of 
the heir in favor of one who has slept on her rights will be 
allowed only from the date of demand. Kahaleaahu v. Per- 
eira, 15 H. 984, 288 (1908). 

27. In a suit brought against a widow for the admeasure- 
ment of dower, where the widow denies she has any dower 
right, a eireuit judge at chambers has no jurisdiction to deter- 
mine the right of dower. Y. Ahin v. Opele, 17 H. 525 
(1906). 

28. The widow is not required to contribute rom her 
dower to the redemption of a mortgage except in the conse- 
quent diminution of the personalty used to pay the mortgage. 
Trustees Ena Estate v. Ena, 18 H. 588, 592 (1908). 

29. A widow’s dower in movable effects is subject to the 
payment of decedent’s debts but her dower in real estate not 
mortgaged is not subject to any debts. Trustees Ena Estate 
v. Ena, 18 H. 588, 592 (1908). 

30. The authorities are practically unanimous that equity 
recognizes the right and power of a widow over her unassigned 
dower and will also protect the rights of the assignee of such 
dower interest. In re Palmyra Island, 21 H. 481, 488 
(1913). ‘ 

31. It is clear that a dowress is not a tenant in common 
with the heir or owner of the fee. Jn re Palmyra Island, 
21 H. 481, 484 (1918); Jones v. Pooloa, 11 H. 755, 757 
(1899); Paulo v. Malo, 4 H. 586, 588 (1882). Conrra Ka- 
haleaahu v. Pereira, 15 H. 284, 286 (1903); Makauhana v. 
Pua, 6 H. 651 (1887); Luha v. Holt, 5 H. 182 (1884). 

32. Under a statute requiring a widow to make her elec- 
tion to take under a testamentary provision in the will of her 
husband or be endowed of his lands, the widow will be pre- 
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sumed to have taken her dower unless there is evidence of some 
unequivocal act on her part showing an election to accept the 
testamentary provision instead. Magoon v. Kapiolani Estate, 
92 H. 510, 514 (1915). 


_EASEMEN TS. 


SEE FT Highways; Private as. Waters and 
Watercourses. 
‘I. CREATION, EXISTENCE AND TERMINATION. 


1. An uninterrupted use of a way from the time of the 
organization of the government in 1846 ought to be regarded 
as a good foundation for a right by prescription. Rooke v. 
Nicholson, 1 H. 283 [508] (1856). 

9. A right of way is not a claim for land and it was not 
necessary for the preservation of such right that a claim for 
the same should be presented to the land commission. Jones 
v. Meek, 2 H. 9, 12 (1857). 

3. A. non-user of an easement for the term of five years 
would raise a presumption of an abandonment, particularly 
if the servient estate had passed into the hands of a purchaser 
without notice of the easement. Jones v. Meek, 2 H. 9, 13 
(1857). 

4. Where a permissive use of a right of way only has 
been allowed, not amounting to a dedication, the owner of the 
_ premises may revoke the license at his pleasure, and resume 
possession of the locus in quo. Kamehameha v. Nahaolelua, 
2 H. 378 (1861). 
` 5. Tn an action to establish a right of way of necessity, 
it appearing that the owner of the servient estate had made 
impossible the continuance of the right of way anciently in 
use, the owner of the dominant estate was awarded a way over 
another portion of the servient estate. nos v. Wa Sing, 
4 H. 457 (1882). l 

6. ‘A grantor of land is entitled to a right of way of neces- 
sity, over the land sold, to his remaining land. Achi v. Pont, 
5 H. 176 (1884); Kawika v. Pakeokeo, 5 H. 293 (1885). 

‘7. So far as the relation of dominant and servient estates, 
or easements established by user, depend on a paper fitle 
they must be held to run from the date of the award in the 
case of grants made by award, and not from the date of the 
patent subsequently issued, based on the award. Swan v. 
Colburn, 5 H. 394 (1885). 
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8. The grantor conveys by his deed as an appurtenance 
whatever he has the power to grant which is practically an- 
nexed to the granted premises at the time of the grant and is 
necessary to their enjoyment in the condition of the estate at 
the time. Un Wo Sang Co. v. Alo, 7 H. 739, 742 (1889). 

9. A grantor of land describing the same by a boundary 
on a street or way, if he be the owner of such adjacent land, 
is estopped from setting up any claim, or doing any acts incon- 
sistent with the grantee’s use of the street or way, and such 
estoppel would also apply to his heirs, or those claiming under 
him. Kamai v. Trask, 8 H. 75 (1890). Sse Hong Kim v. 
Hapai, 12 H. 185 (1899). 

10. An easement appurtenant to land will pass by a grant 
of the land, without mention of the easement, or the appurte- 
nances. (Allen, ©. J. solus.) Peck v. Bailey, 8 H. 658, 661 
(1867). 

11. An adverse right to an easement cannot grow out of 
a mere permissive enjoyment for any length of time. (Allen, 
C. J. solus.) Peck v. Bailey, 8 H. 658, 669 (1867); Jarrett 
v. Kapena, 4 H. 417 (1881). 

12. Ways are commonly said to be created by. grant, by 
prescription or by necessity, but these relate to the mode of 
their proof rather than to the mode of their creation. Kalau- 
koa v. Keawe, 9 H. 191, 192 (1893). 

18. If a way is created by prescription the actual use 
is usually the only evidence as to its existence, its width, loca- 
tion and uses. Kalaukoa v. Keawe, 9 H. 191, 194 (1893). 

14. Where a kuleana is granted with a crown land, the 
owner of the kuleana has a right of way of necessity from it 
to the nearest government road. Henry v. Ahlo, 9 H. 490 
(1894). 

14a. A title to an easement is a title to real estate. 
Brown v. Koloa 8. Co., 12 H. 409 (1900); Kaneohe Ranch 
Co. v. Ah On, 11 H. 978 (1898). . 

15. A commissioner of private ways and water rights has 
no authority to grant a way over another's land merely because 
he thinks the party desiring it ought to have it. Calaca v. 
Caldeira, 13 H. 214 (1900). 

16. A way of necessity may be implied from a grant, but 
it cannot arise in favor of or against a stranger merely because 
of necessity. Calaca v. Caldeira, 18 H. 214 (1900). Cox- 
PARE Shaw v. Ah Ling, 8 H. 267 (1891); Kalaukoa v. Keawe, 
9 H. 191, 193 (1893). 
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17. If one conveys lots by a map or plat, which repre- 
sents the lots as bounded upon such road or way, and the 
map or plat is referred to in the deed, a right of way over it 
passes as part of the grant of each lot as an easement appur- 
tenant thereto. Quadros v. Frear, 14 H. 549, 552 (1909); 
Kamai v. Trask, 8 H. 75 (1890). 

18. <A deed of land by a lessor to his lessee, “together with 
all improvements, privileges, rights, easements or appurte 
nances to the same belonging or appertaining or held and 
enjoyed therewith,” to which Jand at the time of the delivery 
‘of the deed water was being conveyed across and under other . 
land of the lessor, grants an easement to take such water across 
such other land substantially in the same manner, mode and 
location. Oahu R. & L. Co. v. Armstrong, 18 H. 258 (1907). 

19. Where a small piece of land adjoining a lane was 
left open and unoccupied from 1886 until 1900 it did not there- 
by become part of the lane without proof that its use as part of 
the lane was adverse and under a claim of right and not per- 
missive. Woolsey v. Lee Let, 18 H. 354 (1907). 

20. Where the grantees, at the time of a conveyance of 
land to them were using the waters upon the granted lands 
without opposition from the grantor and the water was neces- 
sary for the use then made of the granted premises, the right 
to such use passed with the grant as an implied easement. 
McBryde Sugar Co. v. Koloa Sugar Co., 19. H. 106, 121 
(1908). 

91. Where lots on a road shown on a map are sold with 
a representation that the road, then surveyed and staked out, 
but not taken over by the government, would be kept open, 
being an easy and convenient route to reach a park and from 
there the center of the town, the purchaser of the lots may 
enjoin the proposed closing of the road. Hodson v. Walser, 
19 H. 342 (1909). 

99. A way appurtenant to land is an easement—an inter- 
est in the land across which it runs—which under the statute 
of frauds, as well as at common law, may not be created by 
parol. Ideta v. Kuba, 21 H. 751, 754 (1913). 


Il. EXTENT OF RIGHT, USE AND OBSTRUCTION. 


23. The owner of the dominant estate must enjoy his 
right of way over the servient estate in such a manner as not 
to interfere unnecessarily with the rights of the owner of the 
latter. Jones v. Meek, 2 H. 9, 14 (1857). 
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24, An easement can only be continued in the manner and 
to the extent in which it was acquired. Malupo v. Bush, 4 H. 
19 (1878); Pico v. Richardson, 2 H. 807 (1860). 

25. <A right by prescription to a footpath along the border 
of a kalo-patch does not confer the right to a road sufficiently 
wide for carriages. Malupo v. Bush, 4 H. 79 (1878). 

96. There may be a gate across a private way, without 
assertion of the right to close the way. Swan v. Colburn, 5 H. 
394 (1885). SEE Rooke v. Nicholson, 1 H. 283, 288 [508, 
518] (1856). 

27. Commissioners of private ways and water rights have 
no jurisdiction in actions for damages for the obstruction of 
aright of way. Kahai v. Rose, 7 H. 270 (1888). 

28. Where a right of way has been created by prescription 
or otherwise it can only be continued in the same location. 
Henry v. Matkai, 8 H..91 (1890). 

99: A change in the method of use, dimensions and loca- 
tion of a watercourse over the land of another is a substantial 
one Which cannot be made without the consent of the owner of 
- the servient estate. Oahu R. & L. Co. v. Armstrong, 18 H. 258, 
261 (1907); Scharsch v.Kilauea Sugar Co.,13 H. 282 (1901). 

30. Injunction will le to protect the owner of an ease- 
ment in its enjoyment when the injury complained of is irre- 
parable, or the interference is of a continuous character, or 
the remedy at law for damages will not afford an adequate 
remedy. McBryde Sugar Co. v. Andrade, 22 H. 578, 583 
(1915). 
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Equitable estoppels as defense. Ser Hstoppel, III. 
SEE arso Adverse Possession; Tenancy in Common, 7, 9, 
10, 11, 12, 18, 14, 26, 29 30. 


I. RIGHT OF ACTION AND DEFENSE. 


1. The equitable doctrine of laches may reasonably be 
applied to an ejectment suit depending upon the validity of a 
deed. Kamalu v. Lovell 5 H. 62 (1883). 

2. Ejectment may be used to recover real property or any 
share, interest or right therein. Un Wong v. Kan Chu, 5 H. 
225, 996 (1884). 

3. No right to bring suit for possession of land can acerue 
to a plaintiff unless the possession by the defendant is adverse. 
Kahukuleionoht v. Kaikainahaole, 6 H. 183 (1876). 


974 EJECTMENT. 


4. Ejectment may be maintained by a lessee against mem. 
bers of a hut who deny his right to possession and seek to oust 
him. Keanu'v. Kino, 10 H: 106 (1895). 

5. The action of ejectment, under Hawaiian statutes, is 
not merely possessory, but it tries the title as well. Hale v. 
Maikai, 12 H. 178, 182 (1899); Un Wong v. Kan Chu, 5 H. 
225, 226 (1884). 

6. Ejectment does not lie against the territory. Bush, v. 
Territory, 13 H. 1. (1900). 

7. A plaintiff in an ejectment suit who parts with his 
title after the institution of the action cannot recover. An- 
drews v. Wahinenui, 16 H. 260 (1904); Andrews v. Kaikena, 
16 H. 784 (1904). 

18. Subject to the exception by which equitable estoppels 
are admitted the rule is that actions of ejectment deal only with 
legal titles to land. ca v. Kapiolani Estate, 22 H. 510, 
518 (1915). 


II. JURISDICTION AND PARTIES. 


9. Where a royal patent grants land to “K for M,” the 
heir of K cannot recover in ejectment against the heir of M. 
Kane v. Perry, 3 H. 663 (1876). i 

10. In ejectment it is not necessary to make the persons 
actually in possession parties to the action; it is sufficient if 
such persons are holding under the defendants, who are the 
adverse claimants. Un Wong v. Kan Chu, 5 H. 225, 226 
(1884). 

11. An action of ejectment cannot be ‘sustained merely 
to settle the title against an adverse claimant out of possession, 
the possession of the premises being shown to be in third per- 
sons holding adversely to the defendants. Un Wong v. Kan 
Chu, 5 H. 225, 227 (1884). 

12. Where ejectment was brought against several defen: 
ants claiming under different titles, it was held that the plain- 
tiff might elect against which to proceed. and discontinue as 
to the others. Yee Tong Sue v. Hee Ping, 5 H. 484 (1885). 

18. The practice of tenants in common suing together is 
universal in Hawaii. Aylett v. Keaweamahi, 8 H. 320, 328 
(1892). 

14. An action of ejectment may be maintained against a 
claimant of the fee without joining a. tenant in possession under. 
such claimant. Hale v. Maikai, 12 H. 178, 182 (1899); 
Un Wong v. Kan Chu, 5 H. 225, 227 (1884).. : 
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15. In jurisdictions in which ejectment may try the title 
to land as well as the right of possession, landlords may be 
joined as co-defendants with their tenants. Carter v. Wing 
Chong Wai, 12 H. 291, 295 (1899). 

16. For the purposes of ejectment or summary proceed- 
ings, a person in possession need not be personally an occupant 
of the premises; it being sufficient if the premises are subject 
to his will and dominion; mortgagees may be in possession 
through mortgagors for them. Carter v. Wing Chong Wai, 
12 H. 291, 296 (1899). o 

17. Where an executor is EE as plaintiff without 
objection by defendant an exception to the decision as contrary 
to the law and the evidence and the weight of the evidence does 
not raise the question that the executor is not a proper plain- 
tiff. Magoon v. Pioneer Mill Co., 17 H. 159 (1905). 

18. In an action of ejectment the venue may be changed. 
Kalaeokekot v. Wailuku Sugar Co., 19 H. 366 (1909). i 

19. Plaintiff in ejectment having died after a verdict in 
her favor and before defendant’s bill of exception was allowed, 
a motion in this court by plaintiff’s heirs to be substituted will 
be denied. Sylva v. Wailuku Sugar Co., 19 H. 385 (1909); 
Kukea v. Keahi, 10 H. 505 (1896). 


Ill. PLEADING AND EVIDENCE. 


20. In an action of ejectment for one piece of land it is 
not error to consider evidence relating to another piece of land 
held under the same royal patent, where the acts of possession 
relied on as to the piece not sued for were involved with the 
facts relating to the piece claimed in the declaration. Kalela 
v. Lemon, 4 H. 348 (1880). 

21, In ejectment between co-tenants a plea of general 
issue denies that defendants have taken exclusive possession 
of the premises. Liena v. Pahau, 4 H. 475 (1882). 

22, In an ejectment case where the plaintiff claimed as 
heir of the patentee, it is not essential that she show affirma- 
tively that patentee died intestate. Kamoku v. Kalaauaha, 
4 H. 548 (1889). 

23. In ejectment the burden of proof is upon the plain- 
tiffs, and they must recover, if at all, upon the strength of 
their own title and case. Kanaloa v. ‘Quinn, 6 H. 700, 702 
(1888). 

24, Long acquiescence in the possession of property by 
another, even though the possession may not have been long 
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enough to give a prescriptive title, may be considered in an 
ejectment case, and throw doubt upon the truthfulness of a 
plaintiffs claim to an inheritable interest in the property, 
Kanaloa v. Quinn, 6 H. 700, 703 (1888). Sexs Kamalu v, 
Lovell, 5 H. 62 (1883). 

25. Plaintiff in ejectment need not show possession within 
twenty years if he shows title and no adverse possession js 
proved. Keamalu v. Luhau, 7 H. 824 (1888); Rose v. Smith, 
5 H. 377, 379 (1885). 

26. Evidence of the value of buildings erected on land is 
not admissible in an action of ejéctment unless there is a claim 
for mesne profits. Kanowi v. Kaiowpahia, 11 H. 326 (1898). 

27. In an action of ejectment, proof by the plaintiff of a 
connected claim of title back to the government is prima facie 
proof of title and proof of possession by any of plaintiff’s pred- 
ecessors is unnecessary. Kahele v. Anima, 18 H. 512 (1901). 

28. A declaration in an.ejectment suit may be amended 
after the close of defendant’s case so as to claim less land. 
Meheula v. Pioneer Mill Co., 17 H. 56, 59 (1905). 

929. The rule that a plaintiff must recover upon the 
strength of his own, and not upon defendant’s lack of title, 
does not require proof that the title under which both claim 
is good. Carter v. Kaikainahaole, 17 H. 528 (1906). 

30. The answer of general denial, denying the plaintiff’s 
right of possession authorizes the ruling that defendant is in 
possession of the property. Carter v. Kaikainahaole, 17 H. 
528, 586 (1906); Carter v. Wing Chong Wai, 12 H. 291, 
296 (1899) ; Kaehu v. Namealoha, 20 H. 648, 652 (1911). 

31. When the land sued for includes parts above and 
below high water claimed under one title and treated largely 
as a whole and the defendants are shown to be in possession 
to high water at least, little evidence is required to show that 
they are also in possession of the part below high water. 
Brown v. Spreckels, 18 H. 91, 109 (1906); 212 U. S. 208. 

32. When it appears in an action of ejectment that both 
parties claim title from the same grantor neither can take 
advantage of alleged defects in the chain of title prior to the 
common source. McCandless v. Honolulu Plantation Co., 19 
H. 239 (1908); Nahaolelua v. Heen, 20 H. 613 (1911); 
Harrison v. Davis, 22 H. 51, 55 (1914). 

33. In ejectment a verdict for plaintiff claiming title by 
_ Inheritance, the evidence showing that the paper title was in 

defendant, and the jury being instructed that plaintiff could 
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not also claim by adverse possession, is contrary to law and 
must be set aside. Sylva v. Wailuku Sugar Co., 19 H. 385 
(1909). 

34. Under Section 2345, R. L. 1915, requiring an alle-. 
gation in an action of ejectment as to “the kind of title claimed - 
by the plaintiff,” plaintiff need not set forth the mesne con- 
veyances by which the title claimed passed to him. Archer 
v. Naka, 20 H. 215 (1910). 

95. In ejectment brought by one holding a leasehold 
interest the lessor’s title in fee need not be alleged in the 
declaration, Archer v. Naka, 20 H. 215 (1910). 

36. In an action of ejectment the plaintiffs make out a 
prima facie case by evidence of adverse possession which shows 
that title to the land in controversy was acquired by one from 
whom the plaintiffs take title by right of inheritance through 
their adopting parent. Leialoha v. Wolters, 21 H. 304 (1912). 


Iv. TRIAL AND JUDGMENT. 
37. A plaintiff in ejectment may take title against his 


_ cotenant according to the extent of his title. Kaehu v. Na- 


mealoha, 20 H. 648 (1911); Aylett v. Keaweamahi, 8 H. 
320, 328 (1891) ; Ching On v. Amana, 6 H. 625, 626 (1886) ; 
Un Wong v. Kan Chu, 5 H. 225, 227 (1884); Kauhane v. 
Kalu, 4 H. 144 (1878); Nahinai v. Lai, 8 H. 817 (1871). 

38. Judgment in ejectment will only be operative against 
such persons as are made parties to the action. Un Wong v. 
Kan Chu, 5 H. 225, 227 (1884). 

39. In Ee cases, in analogy to sia: rules and reas- 
onings a little more liberality should be exercised in granting 


` new trials than in other cases; upon the idea that the title to 


land should be assured with every possible care. Kaupono 
v. Naoho, 6 H. 350 (1882). 

40. Judgment in ejectment may be rendered severally 
against defendants for the portion of the land held by each, 
notwithstanding that they were sued jointly. Ching On v. 
Amana, 6 H. 625 (1886). 

41. In ejectment where neither party proves title the 
party having the better right to possession should prevail. 
Kwong Lee Wai v. Ching Shai, 11 H. 444, 447 (1898). 

49. It is error to enter several judgments in ejectment 
where several parties are made defendants and one cause of 
action only is set out. Judgment must conform to the verdict 
or findings. Castle v. Kapiolani Estate, 16 H. 33 (1904). 
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43. A verdict in an ejectment suit in favor of ‘the plain- 
tiff “in the sum of one dollar damages,” will be construed to 
include a verdict for possession of the land. How On v. Ah 
Ho, 16 H. 669 (1905). See Kekaua v. Kalei, 3 H. 683, 713 
` (1876). i : 

44. A plaintiff in ejectment cannot establish his title on 
the basis that the defendant is estopped by his conduct from 
disputing it. Castle v. Kapiolani Est., 17 H. 61 (1905). 

45. A landlord is not estopped by a judgment in eject- 
ment against his tenant. Castle v. Kapiolani Estate, 17 H. 
61 (1905). oo 

46. A general exception to a decision in an action of 
ejectment, as contrary to the law and the evidence does not 
present the question that there was no evidence to show that 
a defendant was in possession at the time of the institution 
of the action. Territory v. Puahi, 18 H. 649, 655 (1908). 

47. In an action of ejectment a judgment for defendants 
on demurrer is a bar to a subsequent action for the same piece 
of land brought by the same plaintiff against the same defend- 
ants where the allegations in the declarations in the two actions 
are the same in all material respects. Archer v. Naka, 19 H. 
547 (1909). ; l 

48. Where in an action of ejectment in which plaintiff, in 
his declaration claimed an undivided five twelfths interest in 
certain lands, and the court in its instructions referred to this 
amount as the amount claimed, a verdict by the jury, reciting 
that “we, the jury, . . . find for the plaintiff,” will be con- 
strued as a finding for the plaintiff of an undivided five 
twelfths interest, and not that the plaintiff is entitled to the 
entire parcel. Makekau v. Kane, 20 H. 203, 213 (1910). 


V. DAMAGES AND MESNE PROFITS. 


49. Mesne profits are recoverable in ejectment. Kanoa 
v. Lovell, 3 H. 214 (1870); Jones v. Meek, 2 H. 9, 15 
(1857). 

50. A grantee by warranty deed who is ousted by the 
holder of a better title, may recover in an action of covenant 
both the purchase money paid for the land and the damages 
suffered in the ejectment case. Morris v. Petero, 4 H. 93 
(1877). 

51. The words in the statutory form, “to the damage of 
plaintiff” are sufficient to apprise the defendant in an eject- 
ment case that a claim is made for damages incidental to a 
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daim for the land, which will fairly include mesne profits. 
Kauhane v. Kalu, 4 H. 144, 147 (1878). 

52. In this country the claim for mesne profits may be 
made at the same time with the action of ejectment, and the 
defendant, if he is a bona fide possessor for value without 
notice may recover for the improvements made on the estate 
beneficial to the true owner. Waiaha v. Naholowaa, 6 H. 
971, 272 (1880). 

53.. Where the owners of real property allowed others to 
remain in possession without asserting their claim. for a long 
period, they will be allowed only ‘nominal damages upon 
regaining possession in ejectment. Kahuaku v. Union Mill 
Co, 6 H. 487 (1884). 

54, The action for mesne profits is in form a personal 
action of trespass and cannot be maintained against the per- 
sonal representatives for the profits accruing during the lifetime 
of the ancestor. Keliikanakaole v. Hopkins, 6 H. 516, 518 
1884). l - 
55, A defendant in ejectment will not be held liable for 
mesne profits taken prior to his own entry by those under 
whom he claims title. Kelikanakaole v. Hopkins, 6 H. 516, 
519 (1884). 


ELECTION OF REMEDIES. 
Election of method of appeal. SEE Appeal and Error, 11. 


1. An election of a remedy based on one theory estops 
the plaintiff from afterwards pursuing a different remedy 
based on an inconsistent theory. An election is of rights rather 
than of remedies, though usually referred to as the latter, and, 
once made, is final, even though the action which evidences it 
is not carried to final judgment. Bierce v. Hutchins, 16 H. 
418, 422 (1905). Reversep: 205 U. S. 340 (1907). 

2. There is no election where the first remedy is adopted 
through ignorance of the facts or under some circumstances 
through ignorance of legal rights and would necessarily be 
ineffectual. Bierce v. Hutchins, 16 H. 418, 423 (1905). 
SEE 205 U. S. 340 (1907). 

3. Election is a choice between inconsistent remedial 
rights, and may be manifested by the institution of an action 
to enforce one of the rights, whether the action is carried to 
completion or not and whether, if it should be carried to.com- 
pletion, it would be successful or not. Once made an election 
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_is irrevocable. Bierce v. Hutchins, 16 H. 717, 720 (1905). 
REVERSED: Bierce v. Hutchins, 205 U. S. 840, 346 (1907). 

4. In the case of a conditional sale, the vendor may waive 
the condition and treat the sale as absolute, as, by instituting 
a materialman’s lien suit based on the theory that the title has 
passed to the vendee, but if he so elects with knowledge of the 
facts he cannot afterwards treat the sale as conditional, as, by 
bringing replevin based on the theory that the property is 
still in him. Bierce v. Hutchins, 16 H. 717: (1905). Re. 
VERSED: 205 U. S. 840 (1907). 

5. There can be no waiver of a right which does not exist, 
consequently a decision that the plaintiff in bringing a lien 
suit did not show its election of a right to treat the property 
as sold precludes the possibility of a waiver if not of an estop- 
pel. Bierce v. Hutchins, 18 H. 511 (1907). REVERSED: 
Bierce v. Hutchins, 211 U. S. 429 (1908). 


ELECTIONS. 
I. IN GENERAL 


1. 'The houses of the legislature are the exclusive judges 
of the election of their members, as against the secretary of 
the territory and the courts. Harris v. Cooper, 14 H. 145, 148 
(1909); In re Contested Election, 15 H. 825, 329 (1908). 

2. Section 85 of the Organie Act, as amended June 28, 
1906, authorizing the legislature of the territory to alter or 
amend the election laws of the territory, does not authorize 
the legislature to provide by statute for the election of mem- 
bers of the legislature at a time other than that fixed by 
section 14 of the Organic Act for the holding of general 
elections. Cooke v. Thayer, 22 H. 247 (1914). 

3. While the territorial legislature is authorized by See. 
85 of the Organic Act to amend the “election laws” of Hawaii, 
this expression includes only the laws and regulations of the - 
territory relating to elections, not provisions of the Organic 
Act. relating thereto. Cooke v. Thayer, 22 H. 247, 252 
(1914). 

II. ELECTION DISTRICTS. 


4. Under the Municipal Act of 1907 (Chap. ITI, R. L. 
1915) there is but one election district in which the mayor 
is elected. (Wilder, J.) Kultke v. Fern, 19 H. 278, 290 
(1909). 
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II. QUALIFICATIONS OF- VOTERS. 


5. A native of China, naturalized in Hawaii, who 
- aquired the right to vote under the constitution then in force, 
was deprived of that right by the adoption of a constitution 
which restricted the franchise to persons “of Hawaiian, Amer- 
jean or European birth or descent.” Ahlo v. Smith, 8 H. 420 
1892). 

5a. A voter was held not disqualified under Act 8, S. L. 
1894-5 (R. L. 1915, Sec. 128) who had committed an offense 
which would disqualify him before such act became law. In 
re Qualifications of Voters, 8 H. 590 (1892). 

6. The legal requisite in a voter of the ability “to read,” 
means the ability to read printed or written text with reason- 
able fluency and so as to comprehend the meaning, and the 
ability to “write? is the ability to express one’s thoughts in 
writing legible to others. (Judd, J. solus.) In re Paikuk, 
8 H. 680 (1890). 

7. The requirement of Sec. 60 of the Organic Act that 
a voter shall have resided in the territory for not less than 
one year preceding the time at which he offers to register 
means a residence of one year in the Hawaiian Islands, not 
one year after the establishment of a territorial government. 
In re Loucks, 18 H. 17 (1900). 


IV. REGISTRATION OF VOTERS. 


8. The court may, by mandamus, compel inspectors of 
election to place a voter’s name upon the list. Kaili v. In- 
spectors of Election, 6 H. 668, 674 (1887); Thompson v. 
Montgomery, 6 H. 21, 25 (1870). 

9. Under an Jesion law which provided that no elector 
should be permitted to vote in any precinct other than that 
wherein he resided, it was held that an elector who had moved 
from the precinct where he was registered ten days before the 
election was properly refused the privilege of voting there. 
King v. Hobron, 8 H. 152 (1890). 

10. Persons illegally registered cannot lawfully vote. 
(Judd, C. J. solus.) In re Kapahu, 8 H. 735 (1899). 

11. One who has no place of abode except on a steamer 
is not a resident of a particular precinct within the meaning 
fo the election laws. In re Irving, 13 H. 22 (1900). 

12. Under the provisions of the Organic Act and the 
County Act of 1908, it was held that there can be no new 
Tegistration of voters for the first county election, in 1903, 
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and that the registration list of voters for 1902 alone could 
be used. Fairchild v. Smith, 15 H. 265 (1903). 

18. The election list is conclusive upon the right of 4 
person to vote, and the only way to change the registration list 
is by application to the board of registration, or by appeal from 
the decision of the board to the supreme court. Brown y, 
Taukea, 18 H. 131, 140 (1906). 


V. NOMINATIONS. 


14. That part-of the election laws (R. L. 1915, Sec. 54) 
requiring the filing of a nomination paper by a candidate with 
the secretary of the territory within the prescribed time was 
held mandatory. Harris v. Cooper, 14 H. 145 (1902) ; Willis 
v. Kanealii, 17 H. 243, 247 (1905); Chandler v. Mott- Smith, 
19 H. 225, 227 (1908). 

15. The election of a county supervisor is not void because 
the signatures to the petition for his nomination were forged. 
Willis v. Kanealu, 17 H. 948 (1905). 

16. The provisions of the election laws relating to nomina- 
tions are mandatory in the sense that the officers to whom they 
apply are obliged and may be required to comply with them 
before election; but a failure to comply with them does not, 
in the absence of a provision so declaring, invalidate the elec- 
tion unless it prevents a fair vote. Willis v. Kanealii, 17 H. 
948, 245 (1905). 

17. The statute providing that nomination papers must 
be filed not less than thirty days before the day of election, 
the fact that the thirtieth day before fell on Sunday does not 
entitle the candidate to file the same on the following Monday. 
Chandler v. Mott-Smith, 19 H. 225 (1908). SEE In re Elec 
tion Law, 8 H. 602 (1892). 

18. R. L; 1915, Sec. 54, prescribing the time within 
which nomination certificates must be filed, is not in conflict 
with the Organic Act, and is valid: Chandler v. Mott- Smith, 
19 H. 225, 227 (1908). 

19. A nomination paper containing all the requisites pro 
vided for by statute but merely requesting the nominee to 
stand as “senator for the territory” without designating the 
senatorial district, is sufficient as a nomination of a candidate 
for the district where he resides and where only he is eligible 
to be a candidate. Thompson v. Mott-Smith, 21 H. 334 
(1912). 
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VI. PRIMARY ELECTIONS. 


20. The proviso contained in section 16 of Act 151 of 
the Session Laws of 1913 (R. L. 1915, Sec. 41) to the effect 
that any candidate at a primary held pursuant to the act in 
the month of September who receives the votes of a majority 
of the registered voters voting of the district in which he is a 
de shall be thereby duly and legally elected to the office 
for which he is a candidate, cannot legally apply to candidates 
for membership in the legislature in view of the provision of 
section 14 of the Organic Act that general biennial elections 
for members of the legislature shall be held on the ‘Tuesday 
next after the first Monday in November Cooke v. Thayer, 
99 H. 247 (1914). 

21. The proviso to section 16, Act 151, S. L. 1913 (R. L. 
1915, Sec. 41) in the following language, to wit, “Provided, 
however, that any candidate receiving the votes of a majority 
of the registered voters voting of the district in which he is a 
candidate shall be thereby duly and legally elected to the 
office for which he is a candidate at such primary,” requires 
a majority of the votes voted at such primary for all pur- 
poses, and not merely a majority of those voting for candidates 
for the particular office. In re Lightfoot, 22 H. 293 (1914). 

99. The proviso contained in Sec. 41, R. L. 1915, to the 
effect that any candidate at a primary held pursuant to the 
act who receives the vote of a majority of the registered voters 
voting of the district in which he is a candidate shall be there- 
by duly and legally elected to the office for which he is a can- 
didate, held to apply to candidates for the office of supervisor 
where more than one is to be elected, Akina v. Kai, 22 H. 
520 (1915). 

23. At a primary election where one of the candidates for 
the office of supervisor in a district where three are to be 
elected receives a majority of the votes of the registered voters 
voting at such primary and is thereby elected as a supervisor 
and there remain but two supervisorial offices for that district 
to be filled at the ensuing general election, the names of only 
two candidates from each political party, together with the 
names of such non-partisan candidates as may have received 
not less than twenty per cent. of the votes of registered voters 
cast at such primary, should be placed on the ballot for such 
general election.. Akina v. Kai, 22 H. 520 (1915). 
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VII. BALLOTS. 


24. The payment of the election fee required to be paid 
by candidates is a condition precedent to his being permitted 
to stand as a candidate; he is not recognized as a candidate 
and his name will not be printed on the official ballots until 
this fee is paid. Queen v. Gay, 8 H. 468 (1892). 

25. Since the election law of 1890 (Chapter 86, S. L. 
1890) did not prescribe in what language, Hawaiian or Eng- 
lish, ballots should be printed, the printing of the ballots in 
English was a compliance with the law, as would have been 
printing them in Hawaiian, or in both languages. In re Ross, 
8 H. 478 (1892). 

26. The omission to print the Hawaiian equivalent of the 
name of a candidate in a ballot did not vitiate the ballot. 
In re Ross, 8 H. 478 (1892). 

27. The secretary of the territory cannot lawfully decline 
to place upon the official ballot the name of a candidate prop- 
erly nominated, even though the candidate be disqualified. 
Harris v. Cooper, 14 H. 145 (1902). 

28. The county act (Chap. 108, R. L. 1915) requires 
the names of candidates for all classes of county officers elected 
at one election to be placed on the same ballot. Brown v. 
Taukea, 18 H. 181 (1906). 

VIII. CONDUCT OF ELECTION. 


29. Whether a ballot marked and cast after five o’clock 
on the afternoon of election day, and whether a ballot wilfully 
exhibited by a voter to another, after marking and before cast- 
ing it, should be rejected or counted by the inspectors are, 
within the meaning of section 56, Act 118, Laws of 1907 
(R. L. 1915, See. 1689) questions “as to the validity” of the 
ballot, within the power of the inspectors to decide and of 
this court to review on a contest under section 57 of that Act 
(R. L. 1915, Sec. 1690). Lane v. Fern, 20 H. 290, 295 
(1910). 

30. The mere acceptance and the counting of ballots 
marked and east after five o’clock on election day constitute 
“decisions” within the meaning of sections 56 and 57 of Act 
118, S. L. 1907 (R. L. 1915, Secs. 1689, 1690). Lane v. 
Fern, 20 H. 290, 296 (1910). 

31. The word “questions” used in section 56 of Act 118, 
S. L. 1907 (R. L. 1915, See. 1689) does not refer to issues 
expressly raised at the polling place on election day by the 
candidates or their representatives, but to issues capable of 
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being raised although not raised. Lane v. Fern, 20 H. 290, 
298 (1910). 

32. Ballots wilfully exhibited to others by the voters after 
marking and before casting are invalid. Lane v. Fern, 20 H. 
990, 303 (1910). 

33. A “decision,” within the meaning of sections 1689 
and 1690, R. L. 1915, may be made, in proper cases, before 
as well as after the ballots are physically in the box. Lane 
v. Fern, 20 H. 290, 297 (1910). 


IX. COUNT AND REJECTION OF BALLOTS. 


34. Where the law provides that “if it appear that more 
than one ballot is enfolded,” it should be rejected, the mere 
fact that two are enfolded is conclusive ground for rejection 
whether fraud be intended or not. (Judd, J. solus.) In re 
Paikuli, 8 H. 680 (1890). 

35. A ballot should be rejected if the eross mark upon 
it is enclosed in a parenthesis. (Judd, ©. J. solus). Mat- 
toon v. Barnard, 8 H. “89 (1892). 

36. If the inspectors, after withdrawing a ballot because 
the number counted exceeds the number checked off, discover 
that they have omitted to check off the name of one who has 
voted, they should recount the ballots, including the one with-. 
drawn, (Judd, C. J. solus.) Mattoon v. Barnard, 8 H. 732 
(1892). 

37. A ballot ansaid be rejected if the cross mark upon it 
is on the left-hand side of the name of the candidate. (Judd, 
C.J. solus.) In re Kapahu, 8 H. 785 (1892). 

38. A ballot upon which the voter wrote the candidate’s 
name instead of marking a cross should be rejected. Holstein’ 
v. Young, 10 H. 216, 221 (1896). 
` 89. An honest attempt to make the cross prescribed by the 
statute, . though imperfectly executed, due to want of skill, 
awkwardness in the use of the pencil, imperfect eyesight, or 
nervous trembling of the hand, should not be rejected. Hol- 
stein v. Young, 10 H. 916, 222 (1896). 

40. A ballot marked for too many of one class of officers 
is not thereby invalidated as to other classes. Brown v. Iau- 
kea, 18 H. 131 (1906). 

41. The following classes of ballots are iaid: ballots on 
which a eross is not in a proper place, as when it is on the 
left of the name or in the name space or to the right of a 
blank space; ballots on which there are marks that might be 
regarded as distinguishing marks, such as a single line left 
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after starting to make a cross in a proper place and not com- 
pleting it, or small dots or other marks made in checking off 
names not voted for, or a heavy line made under a cross for 
emphasis; ballots on which there are conspicuous erasures, 
or through which there is a large hole caused by repeated rub- 
bing with a pencil. A voter who spoils his ballot should sur- 
render it and obtain another. Brown v. Iaukea, 18 H. 181 
(1906); Holstein v. Young, 10 H. 216 (1896). 

. 49. The following classes of ballots are valid, when the 
defects mentioned are inconspicuous or appear to be the result 
of accident, carelessness, ignorance or want of skill or not of 
evil intent: ballots marked with an instrument other than a 
lead pencil; ballots on which the crosses are imperfectly 
formed, as when the lines are irregular or repeated or have 
small hooks at the ends of the arms, or when the lines are of 
varying lengths so as to give the cross. the appearance of a 
V. or T or Y, or when the cross has the appearance of a 
figure 4; ballots on which the lines of the cross-are perpen- 
dicular and horizontal instead of oblique,.or on which the 
crosses are unusually. heavy or one of which is unusually 
. heavy, or in which there are small punctures; ballots on which 
there are small dots or other marks near the crosses; or on 
which there are other accidental irregular indefinite marks 
ballots on which crosses have been made and well erased; 
ballots on. which there are impresses of other crosses, the result 
of marking one ballot on top of another or of marking on a 
colored shelf or of folding after marking with a soft pencil; 
ballots on which the cross marks are substantially though not 
entirely within the proper space. Brown v. Iaukea, 18 H. 181, 
188 (1906); Holstein v. Young, 10 H. 216, 220 (1896). 

43. The following ballots, all cast in the same precinct, 
were held invalid: four ballots, each having a small circle at 
or near the end of the lower right leg of the cross opposite 
the first name on the ballot; five ballots, each having all the 
crosses well formed except one, which was not a cross such as 
is required by the statute, but was so made in itself and added 
to by other marks as to indicate an intention to render the 
ballot distinguishable. Cornwell v. Kaiue, 18 H. 167 (1906). 

44. The following ballots are held valid: Where the 
intersection of the cross was exactly upon the line between the 
marking spaces for two candidates, and where the arms of one 
of the crosses were unsually heavy. Blake v. Baker, 19 H. 
964, 267 (1908). 
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45. The word “hereof” in subsection 5 of section 113, 
R. L. 1915, does not refer to the section itself but to all of 
the Rules and Regulations for Administering Oaths and Hold- 
ing Elections promulgated by the President .of the Republic in 
1894 and now included in Chapters 9, 10 and 11, R. L. 1915. 
It refers not only to improper marks on the face of the ballot 
but also to other causes of invalidity. Lane v. Fern, 20 H. 
290, 294 (1910). 

46. The mere acceptance and the counting of ballots ex- 
hibited to others by voters after marking and before casting 
them constitute “decisions” within the meaning of sections 
1689 and 1690, R. L. 1915, at least if the exhibiting was seen 
by or known to the inspectors at the time of the occurrence 
or before such acceptance and counting, and perhaps, also, even 
if the exhibiting was not thus seen or known. Lane v. Fern, 

20 H. 290, 296 (1910); Lane v. Fern, 20 H. 322, 828 (1910). 
` 4T. Within the meaning of Sec. 56 of Act 118, Laws 
1907 (R. L. 1915, Sec. 1689) providing that “all questions as 
to the validity of any ballot cast . . `. shall be decided, ete., 

” a ballot is cast when the voter has exhausted all reason- 
able efforts to have it placed in the ballot box. - Lane v. Fern, 
20 H. 290, 297 (1910). 

48, Ballots otherwise valid are not rendered invalid by 
the mere fact that they were prepared and cast between 5 p. m. 
and 6:30 p. m. on election day. Lane v. Fern, 20 H. 290, 
800 (1910). 

49. In order. to render, under R. L. 1915, sections 107 
and 108, an exhibited ballot invalid, it is requisite that the 
ballot be exhibited wilfully. to another: after it has been 
marked and that the person to whom it is ‘exhibited see its 
contents so as to be informed thereby for whom it is cast. 
Lane v. Fern, 20 H. 322 (1910). 


X. CONTESTS. 


50. Where votes were improperly received which might 
have affected the election, although there was no proof that 
they did affect it, the election was declared invalid. (Judd, 
C. J. solus.) In re Paikuli, 8 H. 680 (1890); In re Kapahu, 
8 H. 735 (1892). 

51. In Secs. 465-466 of Act 31, S. L. 1903 (declared 
unconstitutional) which make “all of the provisions of law” 
applicable to the first county election, those words refer to 
Provisions of law other than those contained in that Act itself, 
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and not to Secs. 454-455 of that Act, which provide for con 
tests of county elections in general by candidates and in the 
circuit courts. In re Contested Elections, 15 H. 325 (1903), 

52. In view of Secs. 454-455 of Act 31, Laws of 1903 
(declared unconstitutional) which provide for contests of 
county elections in general by candidates and in circuit courts, 
such contests cannot be instituted by electors or in the supreme 
Court. In re Contested Elections, 15 H. 895 (1908). 

58. The provisions of law which formerly gave to the 
supreme court jurisdiction in election cases, having been re- 
pealed, were not made applicable to the first county election 
(19038) by the provision of Act 81, S. L. 1908 (declared un- 
constitutional) that “all of the provisions of law”. should be 
so applicable. In re Contested Elections, 15 H. 325 (1903), 

54. Section 109 of the rules and regulations for holding 
elections ‘was repealed by the Organic Act in so far as it made 
the decisions of inspectors of elections as to the validity of 
ballots subject to revision by the supreme court. In re Con- 
tested Elections, 15 H. 325, 328 (1903). 

55. Section 8 and the following sections of Act 8 of the 
Laws of 1894-5 (C. L., Sec. 1092 et seg.) relating to contests 
of elections in the supreme court, related to legislative elections 
alone and were repealed by the Organic Act. In re Contested 
Elections, 15 H. 325, 898 (1908). 

56. The statute relating to county elections does not per- 
mit a recount as such. It provides merely for a contest, to 
sustain which the petitioner should allege of his own knowl- 
edge or on information and belief and not as mere guess-work, 
facts sufficient to change the result of the election. Brown v. 
Taukea, 18 H. 181, 183 (1906). 

57. In an election contest the petitioner was required to 
take the stand for the purpose of showing that he had definite 
knowledge in regard to errors sufficient to show that the 
case was not a proceeding for a recount instead of a contest. 
Brown v. Iaukea, 18 H. 181, 183 (1906) ; Cornwell v. Kaiue, 
18 H. 167 (1906); Blake v. Baker, 19 H. 264, 266 (1908); 
Kulike v. Fern, 19 H. 978, 281 (1909). 

58. Before being admitted as evidence, ballots cast at a 
county election should be affirmatively shown to have been kept 
in their original condition. . Brown v. Iaukea, 18 H. 181, 185 
(1906). 

59. A contest on the ground that a candidate is not quali- 
fied by reason of not having been a resident of the county for 
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one year prior to election is not a case within the jurisdiction 
of the supreme court under the statute relating to county 
election contests. Logan v. Kealoha, 18 H. 659 (1908). SEE 
Kanealit v. Hardy, 17 H. 9, 12 (1905). 

60. A petition in an election contest alleging that a cer- 
tain number of ballots cast for the petitioner were not counted 
for him by the inspectors, and failing to allege that all the 
ballots were in the same condition as when cast, is sufficient 
on demurrer. Blake v. Baker, 19 H. 264 (1908). 

61. An election cannot be contested by thirty voters un- 
less they all have direct knowledge or information of one or 
more irregularities which would invalidate or change the result 
of the election. Kulike v. Fern, 19 H. 278, 988 (1909). 

62. Averments in a petition to contest an election, that 
in one precinct a certain number of persons voted after five. 
o'clock when the polls should have been closed and that in 
another precinct a tally clerk was unlawfully allowed to remain 
in the polling place and by conversing in Chinese he attempted 
to and did influence Chinese voters, are immaterial unless fur- 
ther shown that these matters invalidated or changed the result 
of the election. Kultke v. Fern, 19 H. 278, 288 (1909). 

63. The right to contest an election is purely statutory. What 
constitutes a cause of contest is a question to be determined in 
accordance with the statutes of the jurisdiction in which the 
question is raised. Lane v. Fern, 20 H. 290, 992 (1910). 

64. After the expiration of the time limited by statute 
for the bringing of election contests a petition by thirty voters, 
` one or more of whom have discontinued, may not be amended 
by adding the names of new parties plaintiff. Bright v. Fern, 
20 H. 325 (1910). 

65. In an election contest brought by thirty voters under 
section 56 of Act 118, L. 1907 (Sec. 1689, R. L. 1915) any 
one or more of the petitioners may withdraw as such, at least 
before answer filed and with leave of the court, subject only 
to an appropriate order as to costs. In that event the contest 
may not be maintained by the remaining petitioners. Bright 
v. Fern, 20 H. 325 (1910). 


XI. VIOLATIONS OF ELECTION LAWS. 


66. In the absence of a statute requiring it, no statement 
of expenses incurred by a candidate at an election would be 
necessary, if the candidate had incurred no expense. Queen 
v. Gay, 8 H. 468 (1892). l 
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EMBEZZLEMENT. 


1. -Under a former statute it was held that a mere def. 
ciency in accounts, without proof of conversion or deceit, was 
not sufficient evidence to convict a person of embezzlement, 
King v. Swinton, 1 H. 55 [92] (1852). 

2. One who received money in Honolulu for delivery to 
a person in China, and returned from China without having 
fulfilled his trust, and refused to repay the money, was held 
guilty of embezzlement; and might be prosecuted either in 
China or in Honolulu. King v. Chock Hoon, 5 H. 372 
(1885). 

3. A conviction for embezzlement will be sustained where 
one who acted as an agent for partners failed to account for 
moneys of the partnership, even though the defendant was 
entitled by his agreement with the partners to a commission 
on the money which passed through his hands. Queen v. Len 
Tai, 9 H. 71 (1898). 

3a. The exact date of an embezzlement need not be stated 
in the indictment. Republic v. Coelho, 11 H. 918, 218 
(1897). l 

4. The statute relating to embezzlement by public officers 
does not require that there shall be an express statute authoriz- 
ing the employment of the officer, or that he be entrusted with 
money. Territory v. Wright, 16 H. 123, 128 (1904). 

5. A stub book of receipts, cash receipts, and auxiliary 
cash book kept by clerks in the department of publie works 
under the defendant’s supervision were admissible in evidence 
to show the method of transacting business in the office and 
that no entry was made in those books of the receipt of the 
money alleged to have been embezzled; the audit act of 1898 
not requiring that the auditor general establish a uniform 
system of keeping public accounts, the absence of evidence 
that he had done so does not take from these books their char- 
acter as public records. Territory v. Wright, 16 H. 123 
(1904). k 

6. Defendant’s receipt of $3,289.53 as chief clerk of the 
department of public works, receipted for by him as such clerk, 
his failure on demand to account for the money, offer to give 
his check for it, asking that the matter be kept quiet, his 
failure, when asked, to say what he had done with the money, 
and his concealment of it, not making any deposit of it in 
the official safe in the office, and failing to pay it into the 
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treasury, constitute in law the offense of embezzlement as 
defined in R. L. 1915, Sec. 3934. Territory v. Wright, 16 H. 
123 (1904). 

7. In an indictment of an officer for embezzlement, it is 
not necessary to set forth particularly in what manner or by 
whom he was appointed. Territory v. Richardson, 16 H. 358 
(1904). Ses Republic v. Coelho, 11 H. 918, 219 (1897). 

7a. Under a statute relating to embezzlement by officers 
and others who are charged by “law, regulation or appoint- 
ment? with the safe-keeping, transfer or disbursement of 
money, it is not duplicitous to aver in an indictment that the 
oficer was so charged by “law, regulation and appointment”. 
instead of by only one of these methods, they not being incon- 
sistent methods. Territory v. Richardson, 16 H. 358 (1904). 

8. Under a statute relating to embezzlement by publie 
officers an inferior officer or clerk whose office or appointment 
is recognized by statute only in the appropriation bill, is 
within the statute if he is charged with the safe-keeping, ete., 
of money by regulation or appointment; he need not be charged 
by law. Territory v. Richardson, 16 H. 358 (1904). 

9. Instructions which might be appropriate in a civil ac- 
tion for recovery of the money entrusted to the defendant are 
not appropriate in a charge of embezzling money. Territory 
v. Richardson, 17 H. 231 (1905). 

10. Bail money forfeited in the district court of Hono- 
lulu belongs to the county and when collected by the second 
clerk of the district court, appointed by the magistrate and by 
him charged with the duty of collecting, is subject to embezzle- 
ment by the clerk’ as a county employee entrusted with the 
custody of the money by the indirect consent of the county. 
Territory v. Clark, 20 H. 391 (1911). 

11. Where the duties of an officer or employee of a county 
are not defined by any law or ordinance the prescribed or 
established practice and routine of the office or department 
in which he is engaged may be shown in evidence in proof 
of the allegation that such officer or employee was charged or 
entrusted with the possession, custody or control of moneys 
belonging to the county, it not being necessary that his custody 
of public money as such officer or employee should be expressly 
authorized by statute or ordinance. Terr. v. Kealoha, 22 U. 
116, 191 (1914); Terr. v. Clark, 20 H. 391, 898 (1911); 
Terr. v. Wright, 16 H. 123, 198, 132 (1904); Terr. v. Rich- 
ardson, 16 H. 358, 362 (1904). 
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12. On the trial of an employee of a county charged with 
the embezzlement of certain moneys which were the proceeds 
of a sale of rock taken from a certain quarry of which the 
county was in possession it is immaterial that the county had 
no title or only a defective title to the quarry, the defendant 
claiming no right or title thereto himself. Territory v. Ke 
aloha, 22 H. 116, 128 (1914). ' 

13. One who has collected money under color of authority 
cannot defend against a prosecution for embezzlement on the 
ground that he was not authorized to collect it. Territory v, 
Kealoha, 22 H. 116, 126 (1914). 

14. It is no defense to a charge of embezzlement of 
moneys derived from a sale of property by a county that the 
sale was not made in the manner prescribed by statute. Terri- 
tory v. Kealoha, 22 H. 116, 127 (1914). 

15. A. was indicted charged with embezzling certain bonds 
which were in his possession by the consent and authority of 
a certain incorporated lodge, the owner, by converting them 
to his own use, unlawfully, wilfully, fraudulently and felo 
niously, and without the consent of such owner. The evidence 
showed that he was a trustee, and treasurer of the board of 
trustees, of said lodge, and as such received the bonds, sold 
them, and used the proceeds: Held that the verdict and 
judgment of conviction should not be set aside on the ground 
of variance between allegation and proof. Territory v. Arm- 
strong, 22 H. 526 (1915). 

16. Where the indictment charged the embezzlement by 
defendant of certain bonds owned by one corporation, issued 
by another corporation, evidence that the latter was incorpor- 
ated, issued the bonds named in the indictment and secured 
them by mortgage, is admissible as tending to show that the 
bonds embezzled were of value. Territory v. Armstrong, 22 
H. 596, 530 (1915). 

17. Evidence tending to establish the corpus delicti 
should be introduced before admitting declarations made by 
defendant inconsistent with the facts; and where checks re 
ceived by the defendant as proceeds of securities embezzled 
were indorsed by him and cashed, his indorsements of such 
checks should be proven before they are admitted in evidence, 
but if admitted out of their regular order, and evidence of his 
indorsements is later introduced, the order of proof becomes 
immaterial. Territory v. Armstrong, 22 H. 526, 531 (1915). 

18. On a trial on the charge of embezzlement, the com: 
plaint of a third party in a civil action claiming the property 
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charged to have been embezzled, is not admissible, the same 
being an ex parte declaration which is not competent to prove 
the ownership of the embezzled property. Territory v. Arm- 
strong, 22 H. 526, 589 (1915). 

19. Evidence showing the market value of property em- 
bezzled at the time of the alleged embezzlement is admissible. 
Territory v. Armstrong, 22 H. 526, 582 (1915). ` 

20. Evidence, documentary and otherwise, showing that 
the alleged owner of property charged to have been embezzled 
is a domestic corporation, and organized as such, is admissible 
on the trial of one charged with embezzling the property of 
such corporation. Territory v. Armstrong, 22 H. 526, 530 
(1915). 


EMINENT DOMAIN. 


1. A statute providing an adequate remedy for private 
parties damaged by the taking of their land for public use, 
supersedes the remedy at common law. Herring v. Gulick, 5 
H. 57 (1883). 

2. Where a statute confers on the government the right 
to take private property for public use every form and par- 
ticular required by such statute must be complied with. In re 
Widening of Fort Street, 6 H. 638, 646 (1887). 

3. The state took school and church sites, by a quasi right 
of eminent domain, wherever it was deemed advisable, 
throughout the kingdom, and reserved them as government 
property, and their alienation was forbidden. Knudsen v. 
Board of Education, 8 H. 60, 64 (1890). 

4. An injunction may properly be issued to restrain the 
taking of property under an alleged but non-existing right of 
eminent domain. Haw. Com. & Sug. Co. v. Kahului R. R. 
Co., 11 H. 479, 480 (1898). 

5. The right of eminent domain is conferred by Chap. 52, 
R. L. 1915, upon only such corporations as have entered into 
a contract for the purpose of building and operating a railroad, 
and not upon all corporations that have incorporated under 
the general corporation law for such purpose. Hawn. Com. & 
Sug. Co. v. Kahului R. R. Co., 11 H. 479, 481 (1898). 

6. The land of the territory held for sale or settlement 
may be taken by process of eminent domain for railroad pur- 
poses but not such land as is already appropriated for. special 
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uses of ihe government. King v. Oahu Railway & Land Oo., 
11 H. 717, 722 (1899). 

Ga. Private property cannot be taken for private use, even 
for compensation. Calaca v. Caldeira, 18 H. 214 (1900). 

7. A license to operate a pipe and flume over defendant’s 
land does not prevent plaintiffs from instituting condemnation 
proceedings to get a better title. Wailuku S. Co. v. Spreckels, 
13 H. 597 (1901). 

8. <A proceeding under Chapter 114, R. L. 1915, to con- 
demn land for the extension of a street is not a common law 
action which the territory, regarded as plaintiff, can discon- 
tinue at any time. In re Kukui Street Extension, 17 H. 860, 
363 (1906). 

9. Under Sec. 670, R. L. 1915, providing that “a map 
must accompany the complaint, which shall correctly delineate 
the land sought to be condemned, and its location,” it seems 
that a copy of the map must accompany each copy of the com- 
plaint served. Campbell v. Steiner, 20 H. 365, 369 (1911). 

10. The territory and not an officer thereof, is the proper 
party plaintiff in an action to condemn land required for a. 
public highway. .Campbell v. Steiner, 20 H. 865, 367 (1911). 

11. A resolution of the privy council of the Hawaiian 
kingdom that certain land “be and is hereby confirmed as gov- 
ernment property and that Governor Kekuanaoa’s claim there- 
for is hereby negatived,” adopted in response to an adverse 
claim by Kekuanaoa on behalf of another individual for the 
land mentioned, was not intended to be and was not an exercise 
of the power of eminent domain. In re Pa Pelekane, 21 H. 
175, 184 (1912). 


EQUITY. 


Jurisdiction to quiet title. Sux @uieting Title. 
Relief in equity against forfeiture of lease. Ser Landlord 
and Tenant, V (d). 


I, JURISDICTION, PRINCIPLES AND MAXIMS, 


(a) NATURE, GROUNDS, Sussects, AND Extent OF Juris 
DICTION IN GENERAL. 


1. Courts of equity operate upon the persons of the par- 
ties before them, and by that means affect the property im 
volved, whether situate within or without their jurisdiction. 
Spencer v. Ogden, 1 H. 181 [320] (1855). 
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9. Equity will enforce the exercise of mutual good faith 
between parties where they have assumed relations towards 
each other which peculiarly require it. Montgomery v. Coady, 
2 H. 322 (1860). 

8. A court of equity will not enjoin the assertion of a 
claim of title to land, where the rights of the parties have not 
been determined at law. Kaaimanu v. Kauwa, 8 H. 610 
(1875). l 

4. In an action for specific performance of an agreement 
to sell lands, which was so vague in its terms as to make it 
impossible for the court to enforce it, the court, in the exer- 
cise of its equitable jurisdiction, directed the re-payment of 
the money proved to have been paid, notwithstanding that the 
statute of limitations had run against the claim. Rose v. Par- 
ker, 4 H. 593 (1883). 

5. Where under a mistake of law as to the right of a 
husband to inherit from his deceased wife, her heirs partitioned 
the estate with him in accordance with their understanding of 
the laws of inheritance, it was held that equity would relieve, 
and a cancellation of the conveyance was ordered. Keauhuli- 
hia v. Puahiki, 4 H. 279 (1880). Bur sez Afong v. Afong, 
5 H. 191, 195 (1884). 

6. A court of equity will not ordinarily relieve a party 
of the consequences of a mistake of law. Afong v. Afong, 
5 H. 191, 195 (1884). (CompARE Keauhulihia v. Puahiki, 
4 H. 279 (1880). ; 

7. Equity has jurisdiction where rescission of a contract 
is claimed on the ground of fraud, and an accounting is 
sought. Chave v. Dowsett, 6 H. 221 (1878). 
` 8. Equity having taken jurisdiction. of a case will pro 
ceed further to adjudicate other matters not of themselves and 
alone within equity jurisdiction. Wilder v. Roland, 6 H. 
647, 650 (1887). 

9.. Equity will interfere to prevent a party from doing 
an act which he has agreed not to do, even if liquidated dam- 
ages are provided in case he does the act, when it is of the 
substance of the agreement that the party shall not do the act. 
Davies d Co. v. Daniels, 8 H. 88 (1890). See Colby v. 
Bailey, 5 H. 158 (1884). 

10. Where a defendant in a replevin suit sought to show 
that a bill of sale was in fact a chattel mortgage, and the 
evidence was excluded, and judgment was entered against 
him, he was not by such judgment barred from suing in 
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equity to have the bill of sale declared a mortgage. Kaiaika- 
waha v. Okuu, 8 H. 159 (1890). 

11. The sole grounds for relief in equity against a judg. 
ment of a court of law are for accident, fraud, mistake or sur- 
prise, where on account of one or more of these causes it 
would be against conscience to execute the judgment. Norris 
v. Herblay, 9 H. 514 (1894); See Hop v. Parke, 6 H. 688 
(1888); Hackfeld v. Bal, 6 H. 364 (1882) ; Mills v. Briggs, 
4 H. 506 (1882). 

12. It is not competent for a court of equity on a bill 
to cancel a deed for fraud to try the title of the maker of the 
deed to the property involved, for that is a question of law. 
Kapuakela v. Taea, 9 H. 555, 556 (1894). 

13. Except as limited by statute, the several circuit judges 
at chambers have general and concurrent jurisdiction in equity 
of cases irrespective of the place of residence of either party 
or of the situation of the res involved. Wailuku Sugar Co. v. 
Cornwell, 10 H. 476, 480 (1896). 

14. Judges of circuit courts at chambers have jurisdiction 
in equity and this jurisdiction is not conferred by any law 
in force upon circuit courts. Kona Coffee Co. v. Circuit Court, 
10 H. 571 (1897). 

15. Equity has no jurisdiction to establish a boundary 
where there is an overlap or a confusion of boundaries. Perry 
v. Lucas, 11 H. 350 (1898); Downey v. Silva, 20 H. 364, 
363 (1911). 

16. A court of equity will not set aside the probate of a 
will on the ground of fraud, the proper course being an appli- 
cation to the probate court. Akeau v. Iakona, 18 H. 216 
(1900). 

17. Equity will not enforce a forfeiture of the estate cre- 
ated by a lease for breach of one of the covenants therein. 
Hing Kim v. Hapai, 18 H. 898, 881 (1901); Pilipo v. 
Scott, 18 H. 632 (1901). 

8. Equity has jurisdiction of an action for an accounting 
brought by a principal against an agent where the latter is a 
quasi-trustee of the principal. Kawananakoa v. Puahi, 14 H. 
72, 76 (1902); Fowler v. Catton, 18 H. 487, 492 (1901). 

19.” Equity has no jurisdiction over a suit by a trustee 
in bankruptcy to recover money paid by a bankrupt to a cred- 
itor as a preference, there being an adequate remedy at law. 
Thayer v. Indgate, 14 H. 544 (1902). 
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90. If equity jurisdiction exists in the absence of a statu- 
tory remedy at law, it is not taken away by the grant of such 
aremedy. Dole v. Gear, 14 H. 554, 564 (1903). 

21. When a case is not such that on its face equity has 
no jurisdiction over it, the question of alleged want of juris- 
diction may be waived, and will be deemed to have been 
waived if not raised until the case comes to the appellate court. 
Kuala v. Kuapahi, 15 H. 300 (1903); Brown v. Brown, 15 
H. 808, 310 (1908); McOhesney v. Kona Sugar Co., 15 H. 
710, 714 (1904). 

22. Equity does not act directly on judgments nor is it a 
branch of equity jurisdiction merely to construe judgments. 
Brown v. Brown, 15 H. 308 (1903). 

23. According to the weight of authority equity should not 
entertain a bill solely for the purpose of construing a will. 
Brown v. Brown, 15 H. 308, 312 (1903). Sex Paiko v. Boey- 
naems, 21 H. 196, 200 (1912). 

24. Non-owners having executed two leases to different 
persons and the owner being. estopped by his conduct from 
denying the validity of either lease, and the first lessee’s 
assignee being in possession, equity cannot decree delivery of 
possession or damages against the owner at the suit of the 
second lessee. Tai Lan v. Contrades, 15 H. 892 (1908). 

23. The enforcement of an equitable lien is something 
which is peculiarly within the province of a court of equity. 
McChesney v. Kona Sugar Co., 15 H. 710, 715 (1904). 

26. The jurisdiction of equity in matters of quieting 
title is either by a bill of peace, or by a bill to remove a cloud. 
Charman v. Charman, 17 H. 171, 173 (1905). 

27. Where a bill in equity prays for other than equitable 
relief and the decree goes further than to grant it, both bill 
and decree would be good in respect of the equitable relief 
sought and granted. Kahula v. Kanewanui, 17 H. 466, 468 
(1906). 

28. Where the respective claims depend upon the settle- 
ment of a legal controversy under a will equity has no juris- 
diction to declare a plaintiff’s title and to remove a cloud upon 
it created by assertion of an adverse claim followed by acts of 
trespass and annoyance to the plaintiff. Charman v. Char- 
man, 18 H. 415 (1907). 

29. The equitable jurisdiction of circuit judges in one 
eireuit is not limited to cases other than probate, divorce, 
guardian and partition matters, arising within their respective 
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circuits. McBryde Sugar Co. v. Koloa Sugar Co., 19 H. 
106, 116 (1908). 

30. Equity has jurisdiction to enjoin the diversion of 
water long used under claim of right, upon proper proof of 
that right, which jurisdiction is not ousted by the creation of 
a statutory tribunal with authority to decide water controver- 
sies. McBryde Sugar Co. v. Koloa Sugar Co., 19 H. 106, 
117 (1908). 

31. Equity has jurisdiction to require an administrator 
to account for his acts concerning property or the proceeds 
thereof which has come to his hands where a lien enforceable 
in equity is claimed thereon. Castle Estate v. Haneberg, 20 
H. 123 (1910). 

39. Equity acts in personam only and has no inherent 
power by the mere force of its deeree to pass a title. Frear 
v. Rosenbledt, 20 H. 682, 688 (1911); Borges v. Encamacao, 
20 H. 638, 642 (1911). 

33. A court of equity has no jurisdiction to construe a 
will where no trust is involved and the claims of the parties 
are of strictly legal interests in land. Paiko v. Poen ee 
91 H. 196 (1919). 

34, In the absence of special circumstances equity si re 
lieve against a contract where the parties have acted under 
mutual mistake as to a material fact concerning the subject 
matter. Horner v. Horner, 22 H. 9, 15 (1914). , 

34a. Where advantage has been taken of a person of 
weak or impaired mind to consummate with him an uncon- 
scionable bargain, equity will set it aside. Sumner v. Jones, 
22 H. 23 (1914); McKeague v. Kennedy, 5 H. 347 (1885). 

35. Such a right as that to show a deed absolute on its 
face was intended to be a mortgage may not be availed of in 
an action at law. Magoon v. Kapiolam Estate, 22 H. 510, 
517 (1915); Okuu v. Kaiaikawaha, 7 H. 311 (1888); Ah 
Hoy v. Raymond, 19 H. 568, 571 (1909). 

36. Equity will not grant either the remedies of specific 
performance of a contract or injunction against its breach 
when the time for the performance of the contract has passed 
and its performance is impossible. Honolulu Athletic Park v. 
Lowry, 22 H. 585 (1915). i 


(b) Remepy AT LAW AND MULTIPLICITY or SUITS. 


37. It is a well-known principle of equity courts that 
when they have once had jurisdiction of a matter they will 
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proceed to settle all matters pertaining to it to prevent a 
multiplicity of actions. Keauhulihia v. Puahiki, 4 H. 279, 
982 (1880). 

38. A plea of former judgment at law, to be a bar in an 
action in equity, must have been rendered by a court of com- 
petent jurisdiction, and upon a full and complete hearing of 
all the merits of the case. Kaiaikawaha v. Okuu, 8 H. 159 
(1890). 

39. <A court of equity will entertain a case where there 
has been a verdict and judgment, there being an equitable 
ground of defense, of which the defendant could not avail 
himself in the action at law. Kaiaikawaha v. Okuu, 8 H. 159 
(1890). : 

40. If jurisdiction of a cause has been properly assumed, 
a court of equity may retain it throughout the litigation, even 
though in so doing it may decide questions which standing 
alone would furnish no basis of equitable jurisdiction. Kawa- 
nanakoa v. Puahi, 14 H. 72, 77 (1902); Ewing v. Janion, 
1H. 79 [134] (1859). l 

41. Equity has no jurisdiction over a suit to quiet title 
where plaintiff claims a title by adverse possession which has 
not been adjudicated at law. Kuala v. Kuapahi, 15 H. 300 
(1903). l 

(c) Prrxorres AND Maxims oF Eeurty. 


42. Where A seeks to resist the claims of B on the ground 
that B had not fulfilled a covenant which he could not fulfill 
without the co-operation of his co-tenant, who had refused to 
co-operate at the instance of A, B will be granted relief in 
equity. Montgomery v. Coady, 2 H. 322, 329 (1860). 

43. The doctrine of the law is that all its rules and prin- 
ciples are deemed certain, although they have not as yet been 
recognized by publie adjudications. Keauhulihia v. Puahiki, 
4 H. 279, 283 (1880). 

44. The motive of a party in bringing an action is imma- 
terial if a case is made out on the facts. Carter v. Wing 
Chong Wai, 12 H: 291, 302 (1899); Lucas v. Am.-Haw. Eng. 
d Constr. Co., 15 H. 80, 85 (1904). 

45. He who comes into equity. must do so with clean 
hands. Henrique v. Paris, 12 H. 408, 412 (1896). 

46. Equity cannot act arbitrarily in the application of the 
maxim that “he who seeks equity must do equity” and gen- 
erally will not as a condition of granting the plaintiff relief 
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require him to do what the defendant would not be entitled to 
as plaintiff, but to the latter rule there are exceptions. Mac- 
farlane v. Catton, 16 H. 544 (1905). 


II. LACHES AND STALE DEMANDS. 


47. A delay in pressing a claim for over thirty years 
was held such laches as to prevent the interposition of equity, 
and the fact that the one in possession was a petty chief made 
no difference. Kalakaua v. Keaweamahi, 4 H. 577, 583 
(1883). 

48. Poverty cannot be seriously contended to be a legal 
excuse for laches. Kalaeokekot v. Kahele, 5 H. 47, 50 (1883), 

49. Acguiescence for fifteen years in the claims of others, 
is such laches as to oblige equity to decline to interfere in 
behalf of a person who seeks the cancellation of a royal patent. 
Kalaeokekoi v. Kahele, 5 H. 47, 51 (1888). 

50. A delay of two months after the awarding of a public 
contract is not such laches as will prevent a tax-payer from 
filing suit to enjoin the performance of the contract. Lucas 
v. Amer.-Haw. Eng. & C. Co., 16 H. 80, 87 (1904). 

51. Plaintiffs filed exceptions to the master’s report and 
defendants moved for confirmation and the matter was con- 
tinued until moved on; defendants moved it on six years after- 
wards. Held, it doe; not lie with plaintiffs to urge defendants’ 
laches against confirmation. Ahana v. Wa Yat, 17 H. 326, 
880 ( 1906). 

52. The length of time which must elapse in order to 
show laches varies with the peculiar circumstances. of each case 
and is not subject to any arbitrary rule. Magoon v. Lord- 
Young Eng. Co., 22 H. 897, 849 (1914). 


III. PARTIES AND PROCESS. 


53. In a bill in equity to set aside a sale at mortgage 
foreclosure, persons who conveyed the land to the respondent 
are not required to be joined as parties unless their liability to 
respondent results from his liability to complainant. Davis 
v. Brewer, 3 H. 359 (1872). 

54. A court of equity will not take jurisdiction where it 
is apparent on the record that it cannot proceed to final judg- 
ment and execution. Kaopua v. Keelikolani, 6 H. 198 (1874). 

55. All persons legally or beneficially interested in the 
subject matter of an equity suit should be made parties. 
Kaopua v. Keelikolani 6 H. 123 (1874). 
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56. All persons materially interested in the subject mat- 
“ter of a suit are to be made parties to it so that there may be 
a complete decree, which shall bind them all. McKeague v. 
Neisser, 6 H. 461 (1884). 

57. It is a fundamental rule in equity that the rights of 
no man can be finally decided in a court of justice unless he 
has had a full opportunity to appear and vindicate his rights. 
McKeague v. Neisser, 6 H. 461 (1884). 

58. Equity will not entertain a bill for the construction of 
a trust deed unless all the parties interested are before the 
court. Magoon v. Afong, 10 H. 340 (1896). 

59. A bill is not demurrable because a person against 
whom no relief is sought and who, upon the allegations, 
asserts no right adverse to the plaintiff, has not been made a 
party. McBryde Sugar Co. v. Koloa Sugar Co., 19 H. 106, 
119 (1908). 

60. Section 2480, Revised Laws 1915, which authorizes 
constructive service upon non-resident defendants in suits in 
equity is valid and operative only in those cases in which equity 
has jurisdiction according to the general principles of equity 
to proceed in matters in which the decree may operate directly 
upon property. Borges v. Encamacao, 90 H. 688 (1911). 

61. A suit in equity, the essential purpose of which is to 
establish a trust with reference to, as well as to establish a 
title in, certain land, is purely a proceeding in personam, and 
jurisdiction of the persons of the defendants, non-residents, 
cannot be acquired by substituted service. Sackwitz v. Good- 
win, 21 H. 84 (1912). Sexe Borges v. Encamacao, 20 H. 638 
(1911). 

62. An objection for misjoinder of defendants may be 
made only by the defendant improperly joined, at least where 
his joinder will not affect the decree against the proper defend- 
ant. Pond v. Montgomery, 22 H. 241, 244 (1914). 

63. One who has an interest in the subject matter of a 
suit in equity, though not interested in the controversy between 
the immediate litigants, is a proper party to the suit. Pond 
v. Montgomery, 22 H. 241, 244 (1914). Sux Scott v. Pilipo, 
22 H. 959, 258 (1914). 

64. In order to maintain a suit in equity the complainant 
must have an interest in the subject matter, and a bill is demur- 
rable which fails to show such interest. Palau v. Helemano 
Land Co., 22 H. 357, 360 (1914). 
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IV. PLEADING. 
(a) ORIGINAL BILL. 


65. An allegation that “plaintiff has just reason to sus- 
pect, and does believe and so charges a conspiracy,” coupled 
with statements of fraudulent transactions is sufficient, without 
pleading the evidence to support the charges. Puuheana v, 
Lio, 5 H. 202 (1885). l 

66. To lay down any rule applicable universally or to 
say what constitutes multifariousness as an abstract proposi- 
tion is upon the authorities utterly impossible. Hawn. Govt. v. 
Hawn. Tramways Co., 7 H. 683 (1889). 

67. A bill in equity which alleged want of title in defend- 
ant and asked for relief based thereon, and also alleged non- 
performance by defendant, admitting its title, and asked for 
relief based on nonperformance, was held demurrable for mul- 
tifariousness. Hawn. Govt. v. Hawn. Tramways Co., 7 H. 
683 (1889). 

68. A bill in equity may be dismissed for multifarious- 
ness, where its form embarrasses the court in the administra- 
tion of justice. Hawn. Govt. v. Hawn. Tramways Co., 7 H. 
683 (1889). 

69. In suits between proper parties relating to the sam 
subject matter several species of relief may be prayed for al- 
though each might be the subject of a separate suit. Ohera 
v. Ackerman, 9 H. 597, 599 (1895); Carter v. Lane, 18 H. 
10, 12 (1906). 

70. In equity all fair and’ reasonable intendments are 
made in favor of the pleading. Wong Kwai v. Dominis, 18 
H. 92, 97 (1900). 

71. A bill in equity should not be dismissed in the appel- 
late court merely because its title and address describe the 
court as the “Circuit Judge” without the words “at Cham- 
bers.” Kendall v. Holloway, 16 H. 45 (1904); Carter v. 
Gear, 16 H. 412 (1905); Kala v. Mills, 15 H. 422 (1904). 

79. <A bill is multifarious which joins two defendants 
who are trustees under a will with another defendant who is 
trustee under the will but in respect of a distinct and separate 
trust for the performance of which the other defendants are 
not accountable. Carter v. Lane, 18 H. 10, 12 (1906). 

73. A bill for an injunction is not demurrable because 
certain matters are alleged as averments of fact based upon 
information and belief. McBryde Sugar Co. v. Koloa Sugar 
Co., 19 H. 106, 120 (1908). 
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74. A bill is not multifarious where one general right 
is claimed though the defendants may have distinct interests. 
Castle Estate v. Haneberg, 20 H. 128, 180 (1910); Carter 
y. Lane, 18 H. 10 ,12 (1906); Ohera v. Ackerman, 9 H. 597, 
599 (1895). 

75. In a bill in equity to cancel a deed it is sufficient to 
describe the deed so that it may be identified and to plead its 
legal effect. The deed need not be set out in full. de Souza 
v. Soares, 21 H. 330 (1919). SEE Scott v. Pilipo, 22 H. 
174 (1914). l 

76. A general averment in a bill to cancel and set aside 
a deed that the price paid was so grossly inadequate as to 
render the transaction fraudulent, in the absence of a statement 
of any facts, is an allegation of a mere conclusion of law. 
de Souza v. Soares, 21 H. 330 (1912). 


(b) PLEA, ANSWER, AND DISCLAIMER. 


_ TI. A former proceeding in equity between the same par- 
ties is not a bar to a bill in equity where the allegations in 
the second bill are not the same as in the first. Un Wo Sang 
Co. v. Alo, T H. 661 (1889). 

78. Allegations in an answer setting up that the bill was 
brought to gratify private vengeance and not in the public 
interest, and that plaintiff had threatened the institution of this 
suit unless certain officers of defendant corporation should use 
their influence to cause the dismissal of another suit pending 
against the plaintiff, no unfair advantage having been shown . 
to have been gained in consequence of the same, held properly 
stricken out on exceptions to answer. Lucas v. Amer.-Haw. 
E. & C. Co., 16 H. 80, 85 (1904). 


(e) Cross BILL AND PLEA AND Answer THERETO. 


79. A cross libel is generally considered as a defense, and 
the original cause and the cross bill are but one cause. Keeli- 
kolani v.' Lunalilo Trustees, 4 H. 627, 628 (1883). SEE 
Hackfeld v. Monsarrat, 18 H. 889, 835 (1907). 


(d) REPLICATION. 


80. If a complainant has omitted to file a replication 
within the time limited by rule, the court may grant leave to 
file it afterwards. When proof is necessary to a proper under- 
standing of the case and a hearing upon bill and answer alone 
may work injustice to the complainant and the filing of a 
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replication will cause no prejudice to respondent, leave to file 
one should be granted, at least when applied for without un- 
reasonable delay and before the trial is commenced. Bowen 
v. Nakuina, 21 H. 470 (1913). 


(e) DEMURRER, EXCEPTIONS, AND Mortons. 


81. If any part of a bill is good a general demurrer to 
the whole bill cannot be sustained. Keelikolani v. Robinson, 
2 H. 514, 519 (1869). 

82. A court may limit the time within which a defendant 
in equity must appear, and may strike from the file a demurrer 
filed long after that time even though no order has been made 
that bill be taken pro confesso. Hackfeld v. Achi, 16 H. 489, 
499 (1905): 


(f) AMENDED AND SuPPLEMENTAL PLEADINGS AND Revivor. 


83. After the allowance of an amendment to a bill in 
equity whereby new issues are presented respondents should 
be permitted to present evidence on those issues. Hitchcock v. 
Hustace, 13 H. 641, 649 (1901). 

84. <A bill in equity to set aside a deed may be amended 
to show the interest of a co-plaintiff. Kahula v. Kanewanu, 
17 H. 466, 468 (1906). 

85. An amendment to a bill in equity intended to con- 
form the pleadings to the facts proved ‘will not be allowed 
when its effect would be substantially to change the petitioner’s 
claim. Kaeo v. Campbell, 20 H. 498 (1911). 

86. Where after a demurrer to a bill in equity has been 
sustained leave is asked to file an amended bill it is within the 
discretion of the judge to allow it if the proposed bill is not 
“a new bill.” Honolulu Athletic Park, Ltd., v. Lowry, 22 H. 
475 (1915); Wilson v. Liliuokalani, 18 H. 466, 470 (1901). 

87. Whether or not the statute relating to amendments 
to pleadings (R. L. 1915, Sec. 2371) applies at all to suits 
in equity is perhaps an open question. Honolulu Athletic Park 
v. Lowry, 22 H. 475, 477 (1915). 


(g) SIGNATURE, VERIFICATION, FILING, AND SERVICE. 


88. An answer to a bill in equity should be signed and 
sworn to by respondent, unless the oath be waived by the bill. 
An unsworn answer, signed by an attorney for respondent is 
no answer. Kapule v. Mokuhiwa, 12 H. 15, 17 (1899). 

i y 89. The verification of a bill in equity may be made by 
the plaintiff or someone on his behalf to the best of his knowl- 
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edge and belief. Fowler € Co. v. Catton, 18 H. 487, 492 
(1901). 

90. - The failure of counsel to sign a bill in equity may 
be taken advantage of, if at all, by motion; it is not a subject 
for demurrer. Brown v. Cornwell, 20 H. 457 (1911). 

91. A jurat to a bill in equity by which the complainant 
deposes that “the matters and things therein stated are true 
of his own knowledge, save as to the matters therein alleged 
upon information and belief, and those he believes to be true,” 
is in compliance with rule 25 of the eireuit court of the first 
eireuit. Warwaiole v. Kulaea, 22 H. 651 (1915). SEE 
McCandless v. Carter, 18 H. 221, 224 (1907). 


(h) Issues, PROOF, AND VARIANCE. 


92. An objection on the ground of variance. between the 
pleadings and the proof must be raised when the evidence is 
offered and not for the first time on appeal. Bankruptcy of 
Ta Wo Chan Co., 9 H. 507 (1894). j 


V. EVIDENCE. 


93. When an answer to a bill in equity makes a distinct 
denial, the proof of the statement must be sustained by two 
witnesses or one witness and corroborating circumstances. Ka- 
paakea v. Morrison, 2 H. 272, 278 (1860). ot 

94. Whether the equity rule upon the force of responsive 
averments in a sworn answer is applicable to hearings on oral 
testimony rather than on depositions, and to a statute requir- 
ing all bills to be verified by oath may admit of doubt; it 
certainly does not require the judge to accept recitals of con- 
versations as literally true when not denied by two witnesses 
or by one witness corroborated by circumstances. Lau Dan 
v. Ah Leong, 19 H. 417, 420 (1909). 

95. Where the answer to a bill in equity denies the facts 
charged in the bill only upon information and belief more 
testimony than that of one credible witness is not required to 
establish the allegations of the bill. Wond v. Mikalemi, 21 H. 
288, 292 (1912). 

VI. DISMISSAL. 


96. When a bill is dismissed upon demurrer the decree 
made should be without prejudice. Wilson v. Liliuokalani, 
13 H. 466 (1901). Sse Ahlo v. Bolte, 15 H. 180, 132 
(1908). | Rh A | 


e 
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97. In equity it is not correct practice for the court to 
dismiss a bill at the close of the complainant’s case, .on motion 
of the respondent unless respondent also rests. In re Pa Pele- 
kane, 21 H. 175, 178 (1912); Estate of Keaho, 17 H. 308 
(1906); Tezeira v. Dry Goods Assn., 17 H. 41, 48 (1905); 
Territory v. McCandless, 16 H. 728 (1905). 


VII. MASTERS. 


98. A master’s report of findings of fact ought not to be 
disturbed except upon a clear showing of error, especially if 
the reference is made by consent for a decision on the facts, 
Ahana v. Wa Yat, 17 H. 326, 329 (1906); Monting v. Leong 
Kau, 7 H. 486 (1888). SEE Estate of Cummins, 16 H. 185, 
195 (1905). Ar 

99. It is the usage and practice of courts of equity to refer 
causes to a master in chancery with directions to hear evidence, 
and to report findings of fact, and such other matters pertinent 
to the cause of which the court should be advised, and the 
power to do so has not been abrogated by section 2272, R. L. 
1915, but is recognized by section 2473, R. L. 1915. Scott 
v. Stuart, 22 H. 459, 468 (1915). 


VIII. DECREE. 


100. Under the prayer for general relief the court may 
grant plaintiff some other relief than the specific relief prayed 
for, but it must be founded on averments in his bill which 
have been sustained. Manu v. Campbell, 4 H. 496, 498 
(1882); Parker v. Cartwright, 7 H. 596, 614 (1889). © 

101. A decree in equity is final not only as to the matters 
actually determined but as to every other matter which the 
parties might litigate in the cause, and which they might have 
had decided. Haw. Com. & Sug. Co. v. Waikapu Sug. Co., 
9 H. 337, 841 (1894). 

102. It is well settled that under a prayer for general 
relief the court is not confined to grant in the decree precisely 
the specific relief asked. Dortch v. Gear, 11 H. 552, 555 
(1898). 

103. In equity cases, on appeal, while the findings of the 
circuit judge are given weight and under certain circumstances, 
especially on pure issues of fact, would be allowed to control, 
the supreme court nevertheless is authorized and has always 
exercised its right and duty to weigh the evidence and to make 
its own findings. Godfrey v. Kidwell, 15 H. 526, 531 (1904); 
Cha Fook v. Lau Piu, 10 H. 808, 312 (1896). 
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104. Upon a bill alleging breach of fiduciary duty in the 
obtaining of a land commission award a decree was rendered 
in 1858 ordering the guardian of the minor heirs of the 
awardee to convey the land. No conveyance was made. Held 
that the decree, being a collateral attack on a land commission 
award, was erroneous as a matter of law, and that the court of 
land registration in 1907 should not enforce it by registering 
the title of those claiming under the decree as against the out- 
standing legal title. In re Lewers d Cooke, 18 H. 625 (1908). 
AFFIRMED: Lewers & Cooke v. Atcherley, 222 U. S. 285 
(1911). Reversen: Kapiolan Estate v. Atcherley, 238 U. 
S. 119 (1918). 

105. One who asks the aid of a court of chancery in exe- 
euting a former decree must take the risk of opening up such 
decree for re-examination, and lapse of time is no bar to such 
examination. In re Lewers & Cooke, 18 H. 625, 632 (1908). 
AFFIRMED: 222 U. S. 985, 293 (1911). Kevanotns 238 U. 

$. 119 (1915). 

106. A decree pees date July 1, but signed and filed 
on July 7, takes effect on the latter date and not before. If 
the form of decree was actually signed on July 1, but not filed - 
until July 7, it did not take effect as a decree until the 
latter date. Sumner.v. Gear, 20 H. 219 (1910). . 

107. <A decree, if the right has not been lost by negligence, 
or by unreasonable delay, may be amended on motion. as to 
mere clerical errors, or by the insertion or striking out of any 
matter which would have been inserted or omitted as a matter 
of course if it had been asked for at the hearing as necessary 
or proper to carry into effect the decision of the court. In re 
Palmyra Island, 21 H. 481, 484 (1918). 

108. The finding of a trial judge in an equity case upon 
an issue of fact the determination of which depends largely 

upon the weighing of conflicting testimony is entitled to great 
weight. De Souza v. Soares, 22 H. 17 (1914). 

109. On an appeal in an equity case the findings of fact 
made: by the circuit judge are not binding on the. supreme 
court, but where the findings rest upon the credibility of wit-.. 
nesses and the weight of oral testimony, and inferences to be 
drawn from such testimony, and involve the consideration of 
opinion evidence, the findings of the judge who saw and heard 
the witnesses are entitled to much weight. Sumner v. Jones, 
22 H. 391, 894 (1914). 
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IX. BILL OF REVIEW. 


110. New matter for which a bill of review may be filed 
must be not only newly discovered but such as could not by 
reasonable diligence have been discovered in time to be avail- 
able at an earlier stage of the case. Moorhead v. Dayton, 10 
H. 172 (1895). 


ESCAPE. 


1. One who has not been legally arrested and is not law- 
fully detained cannot be guilty of an illegal escape. King 
v. Sin Fook, 8 H. 185 (1890). 

2.. A prisoner who is permitted by the officer having him 
in charge to go out of his sight for a moment, and who then 
escapes, is guilty of an escape, “against the will of the off- 
cer.” Prov. Govt. v. Stone, 9 H. 863 (1894). 

8. An escape from the limits prescribed in a parole is in 
effect an escape from the jail. Jn re Gertz, 91 H. 526, 581 
(1913). ` 


ESTATES. 


1. Estates by implication are not favored. Kellett v. 
Sumner, 15 H..76, 97 (1908); Chater v. Carter, 22 H. 34, 
49 (1914). 

2. Where land is devised to A for life, remainder to B 
for life, remainder to C in fee, and A conveys all his interest 
to B and then outlives B, A’s life estate is not extinguished 
by merger in B's. In re Lewers & Cooke, 18 H. 625, 627 
(1908). Sre 222 U. S. 985 (1911). 

8. If one holds an estate for life or for years, and also 
the fee, the former estates merge in the fee. Simerson V. 
Simerson, 20 H. 57, 59 (1910). 

4. The common law doctrine as to the defeating of contin- 
gent remainders through the merger of estates has never been 
recognized in Hawaii. Evans v. Bishop Trust Co., 21 H. 74, 
82 (1912); Godfrey v. Rowland, 16 H. 377, 089 (1905). 


ESTATES TAIL. 


1. Estates tail have no place under the laws of Hawaii. 
Rooke v. Queen’s Hospital, 12 H. 375, 391 (1900); Nahaole 
lua v. Heen, 20 H. 372, 376 (1911). 
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9. A devise to F for life, and on his death “leaving chil- 
dren lawfully begotten,” the property to descend to such heirs, 
but on his death without children lawfully begotten, the prop- 
erty to be equally divided between H and J, creates a life 
estate in F, not an estate tail. Honolulu Investment Co. v. 
Rowland, 14 H. 271 (1902). 


ESTOPPEL. 


Between landlord and tenant. SEE Landlord and Tenant, 
44, 45, 46, 47. 
Conclusiveness and effect of judgments. SEE Judgments. 


I. BY RECORD. 


1. <A verdict which did not ripen into a judgment does 

not work an estoppel. Estate of Nakuapa, 3 H. 400, 402 
1872). 
2. The adjudication of a question of pedigree will be 
binding not only in the proceedings in which they take place, 
but in every other in which the same question is agitated. 
Keahi v. Bishop, 8 H. 546, 551 (1874); Rose v. Smith, 5 H. 
877, 080 (1885); Kaawihi v. Noa, 5 H. 381 (1885); Kaawihi 
v. Rose, 5 H. 882 (1885). Compare Kaupena v. Kaio, 20 H. 
653 (1911); Mossman v. Hawn. Govt., 10 H. 421, 430 
(1896). 

2a. Where testimony was taken by consent of all parties, 
before a boundary commissioner in reference to piscary r rights 
claimed by the owner of adjoining land, but the commissioner 
refused to award and define any fishing rights, the parties are 
not estopped from disputing the boundaries of fishing rights 
claimed to be shown by such evidence. Akeni v. Wo ong Ka 
Mau, 5 H. 91 (1888). 

3. The grantee of the heirs of one of several joint plain- 
tiffs in an action of ejectment is estopped by the judgment 
therein, in a subsequent suit by such co-plaintiffs against him. 
Holelua v. Kapu, 5 H. 305 (1885). 

3a. One cannot be barred, personally, by judicial proceed- 
ings, without express or constructive notice of them. Mika- 
lemi v. Luau, 6 H. 47, 49 (1871). 

4. One who has notice of the proceedings before a bound- 
ary commissioner, and consents to the line fixed by such com- 
missioner is estopped from disputing the regularity of the 
Proceedings. Greenwell v. Paris, 6 H. 815, 319 (1882). 
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5. Failure to claim an interest in real property as heir 
of a decedent at the final accounting in the matter of the estate 
does not estop an heir from later making such claim, as the 
hearing in the estate matter was not for the purpose of set. 
tling the title to the real estate. Keelikolant v. Crown Land 
Commissioners, 6 H. 446, 450 (1883). 

5a. The defendant, to the action on his promissory note, 
pleaded in recoupment a loss in certain articles purchased of 
the plaintiff, for which the note was part payment, to which 
the plaintiff in replication pleaded that in a prior suit it had 
been adjudged that this defendant could not recover therefor: 
Held, that the doctrine of res judicata was applicable, and the 
plea was sustained. Hills v. Brown, 8 H. 176 (1890). 

‘6. The grantee of a claimant to an estate is not estopped 
to seek revocation of the probate of a will because of the fact 
that he was a party to the probate proceedings in his own right. 

In re Kealiiahonwi, 9 H. 1 (1898). : & 

7. To establish an estoppel -by record, the prior record 
must show the facts so that the court perceive that the issue 
was the same, and that the party claimed to be estopped is 
either the same or in privity with the party in the former case. 
George v. Holt, 9 H. 47, 49 (1898). l 

8. A verdict and judgment are conclusive by way of estop- 
pel as to facts without the existence and proof or admission 
of which they could not have been rendered. Rawlins v. Hono- 
lulu Soap Works Co., 9 H. 496, 501 (1894). 

9. The rule that estoppels are not to be based upon mat- 
ters that may be merely inferred from a judgment, does not 
apply to inferences that are necessary. Hawn Com. d 5. 
Co. v. Wailuku Sugar Co., 14 H. 50, 55 (1902); Burns v. 
Afong, 19 H. 486, 490 (1909). See Nakookoo v. Noholoa, 
19 H. 667, 670 (1909). ` 

10. A judgment against an executor works no estoppel 
against the heir as to lands of deceased. Kapiolani Estate Y. 
Thurston, 16 H. 471, 475 (1905); Castle v. Kapiolani Estate, 
17 H. 61, 65 (1905). , 

11. The supreme court has no authority to enter judg 
ment and issue execution thereon, upon a judgment of a dis 
trict magistrate pursuant to which an execution had issued 
and was returned unsatisfied, such return showing merely that 
no personal property and not that no property of any kind 
could be found within the district. Chang Kim v. Lai Young, 
16 H. 800 (1905). 
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12. A landlord is not estopped by a judgment against his 
tenants in an action of ejectment against himself and them, 
by reason of his knowledge of the action and opportunity to 
defend them but making no defense for them. Castle v. Kapio- 
lan Est., 17 H. 61, 63 (1905); Kapiolani Estate v. Thurston, 
17 H. 312, 821 (1906). Sex Dowsett Co. v. McCandless, 
19 H. 480, 482 (1909). 

13. A judgment against a plaintiff who sues A for a piece 
of land does not estop plaintiff from subsequently suing B 
for another piece of land comprised in the deed to A where 
the sole issue of fact is identical, unless B is in privity with A: 
Tibbetts v. Damon, 17 H. 908, 205 (1905). OVERRULES Ka- 
lacokekot v. Kahele, 7 H. 147 (1887). 

14. A judgment confirming a receiver’s sale as far as 
jurisdiction is concerned, and a decision that the order of sale 
failed to show that it included any of a person’s property, does 
not constitute estoppel of record against a suit by such. person 
in replevin. Bierce v. Hutchins, 18 H. 511, 521 (1907). 
Sex 211 U. S. 499 (1908). 

15. A judgment in ejectment in favor of M. against a 
tenant does not estop his landlord from subsequently bringing 
an action to quiet title to the same land against M. even 
though the landlord openly, avowedly and to the knowledge of 
plaintiff defended the ejectment action in the tenant’s name. 
Dowsett Co. v. McCandless, 19 H. 480, 432 (1909). 

16. In an equity suit the issue was whether a promise had 
been made with intent not to keep it and the decision, as con- 
strued by this court, was that no promise whatever had been 
made. The decree dismissing the bill, based on the decision, 
bars a subsequent action at law on the same promise. Burns 
v. Afong, 19 H. 486 (1909). 

17. A judgment creditor who had obtained allowance 
of his claim based upon a judgment against the decedent in his 
lifetime, may thereby be estopped in equity from causing the 
land of the decedent to be sold on execution issued on such 
judgment. Ching Tam Shee v. Oriental Infe Ins. Co., 19 H. 
663 (1909). 

18. An adjudication upon a petition for administration 
on the estate of a person dying testate concerning the correct- 
ness of a translation of the will and to the effect that it devised 
all property wherever situate is conclusive in an action to quiet 
title between the same parties relating to real estate left by 
the decedent. Nakookoo v. Noholoa, 19 H. 667 (1909). 
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II. BY DEED. p 
(a) ‘CREATION AND OPERATION IN GENERAL, 


18a. The holder of a second mortgage of chattels was 
held not estopped to deny the validity of a prior unrecorded 
mortgage by reason of a warranty in his mortgage against 
encumbrances “except my mortgage to Ellis.” Ellis v. White, 
3 H. 205 (1870). 

19. One who goes into possession of land under a war- 
ranty deed, and retains possession relying on his deed and pos- 
session thereunder, cannot deny the title thus acquired against 
the grantor and those claiming under him. Jacobs v. Cum- 
mins, 4 H. 118, 116 (1878). 

20. Where A conveyed his land to his brother B by deed 
duly recorded, and the daughter of A afterwards made a lease 
to C, and where no representations had been made by B tend- 
ing to induce C to believe that the lessor had authority to deal 
with the land B is not estopped to deny the validity of the 
lease. Kupele v. Sumner, 4 H. 270 (1880). 

21. <A recital in a sheriffs return that he had seized the 
goods of S., does not estop him from denying that they were 
the goods of S. in an action of replevin by S. against him. 
Spencer v. Parke, 4 H. 452, 455 (1889). l 

22. A recital in a deed estops the party executing it. 
Kuuku v. Kawainui, 4 H. 515 (1882). 

23. A grantor of land describing the same by a boundary 
on a street, if he be the owner of such adjacent land, is 
estopped from afterwards setting up that it is not a street; 
otherwise, if he is not the owner of the land described as a 
street. Kamai v. Trask, 8 H. 75 (1890); Hong Kim v. He- 
nai, 12 H. 185, 187 (1899). 

24. The territory is estopped from disputing a deseription 
given in a patent. Territory v. Kapiolani. Estate, 18 H. 394 
(1907). 

25. Where lots are sold with reference to a map upon 
which roads are shown the vendor or one claiming under him 
is estopped: to deny the existence of such roads. Hodson v. 
Wolters, 19 H. 842, 846 (1909); Kamai v. Trask, 8 H. 75 
(1890) ; Hong Kim v. Hapai, 12 H. 185, 187 (1899). 


III. EQUITABLE ESTOPPEL. 
(a) NATURE AND ESSENTIALS IN GENERAL. 


26. In order to an estoppel by conduct there must have 
been a misrepresentation or concealment of material facts 


ESTOPPEL. 313 


known by the party to exist and with the intention of inducing ~ 
a party ignorant of the facts to act upon the representations. 
Kamohai v. Kahele, 3 H. 530, 532 (1874); Kapiolani Estate 
v. Thurston, 17 H. 312, 318 (1906). l 

27. An equity which will procure an injunction in equity 
may create an estoppel at law. Kupele v. Sumner, 4 H..270, 
975 (1880). . 

28. If a party having a title to an estate should stand 
by and allow an innocent purchaser to expend money upon the 
estate without giving him notice, he would not be permitted 
by a court of equity to assert that title against the purchaser ; 
at least, not without fully indemnifying him for all his ex- 
penditures. Armstrong v. Kapohaku, 5 H. 185, 190 (1884). 

29. There can be no estoppel by compulsion. King v. 
Lau Piu, 7 H. 489, 492 (1889). 

30. An ingredient necessary to an estoppel by silence is 
that the silence must be with a knowledge. of the person’s own 
rights. Aylett v. Keaweamahi, 8 H. 320, 326 (1891). 

31. The bringing of a suit in equity, which is dismissed 
on demurrer, does not estop the plaintiff from suing at law. 
Bright v. Kawananakoa, 15 H. 622, 624 (1904). 

32. A landlord is not estopped to claim rent under his 
lease by refusing to accept rent for two months after the burn- 
ing of buildings on the premises and by telling the tenant that 
he would give him a new lease, no terms thereof being men- 
tioned. Silveira v. Ahlo, 16 H. 309, 315 (1904). 

33. In order that an estoppel resulting from conduct, the 
conduct must be intended to influence the person claiming the 
estoppel and also must be such as reasonably might influence 
him. Silveira v. Ahlo, 16 H. 310 (1904). l 
_ 84. Fraud or fraudulent intent is not a necessary ele- 
T of an estoppel. Peabody v. Damon, 16 H. 447, 452 
1905). 

35. The statement relied upon as estoppel must be plain, 
not doubtful or a matter of mere inference; certainty is essen- 
tial to all estoppels. Kapiolani Estate v. Thurston, 17 H. 312, 
317 (1906); Kauhi v. Liaikulani, 3 H. 856, 358 (1872). 

36. Where a person takes possession of land of another 
knowing the true title he is a mere trespasser, and if he pro- 
ceed to improve the land though the real owner sees it and says 
nothing, no opportunity occurring when he should speak, he 
IS not estopped from thereafter claiming his land. Kapiolani 
Estate v. Thurston, 17 H. 312, 319 (1906); Macfarlane v. 
Allen, 10 H.495 (1896); Hawaiian Commercial & S. Co. v. 
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Kahului R. R. Co., 12 H. 85, 87 (1899); Nahaolelua v, 
Kaaahu, 10 H. 18, 21 (1895); Kela v. Pahuilima, 5 H. 525 
(1886); Waiaha v. Naholowaa, 6 H. 271, 275 (1880); Pea. 
body v. Damon, 16 H. 447, 452 (1904). COMPARE Arm. 
strong v. Kapohaku, 5 H. 185, 188, 190 (1884). 

37. A mere promise without consideration or statement 
of intention by an owner does not estop her from afterward 
suing for possession of the land. Kapiolani Estate v. Thurs 
ton, 17 H. 312, 316 (1906). 

` 38. No estoppel to bring replevin for a horse results 
from failure to claim the horse when seen in defendant’s pos- 
session; nor from talking about the horse with defendant witb- 
out suggesting plaintiff’s ownership. Tsuruda v. Farm, 18 H. 
434, 438 (1907). 

39. If both parties are equally cognizant of the facts and 
the declaration of one party produces no change in the con- 
duct of the other there is no estoppel. Bierce v. Hutchins, 
18 H. 511, 521 (1907); Goo Kim v. Holt, 10 H. 653, 661 
(1897). i 

40. There is no estoppel when the party claiming it did 
not rely upon the alleged misrepresentation and was not mis- 
led by it. Richards v. Ontai, 19 H. 451 (1909). 

41. The plaintiff being the owner of certain cement in 
Los Angeles shipped the same by rail to San Pedro, the bill 
of lading therefor being indorsed to the order of T, a special 
agent of plaintiff for the sale of the cement in Honolulu. On. 
arrival of the cement in Honolulu it was stored in warehouses 
in the name of T, who, by the terms of the agency agreement, 
was to assume all expenses of unloading, storing and marketing 
the cement. T bartered the cement for a ship. Held, that 
the plaintiff, in an action of trover, was not estopped to assert 
its title to the cement as against the defendants who received 
certain of the cement or proceeds of sales thereof crediting 
same against antecedent debts of the former owner of the ship. 
Riverside Portland Cement Co. v. von Hamm-Young, 21 H. 
727 (1918). | 

42. A representation in order to give rise to an estoppel 
need not necessarily have been made directly to the person 
claiming the estoppel with the intention that he in particular 
should act upon it. It is enough that it was made under such 
circumstances as would warrant the assumption that the party 
making the representation must have understood that one know 
ing of it might reasonably believe it to be true and act upon it 
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A representation may consist of acts and conduct as well as of 
words, but in any case, in the absence of a fraudulent intent, 
the act, conduct or words must have been so clear, definite 
and unambiguous as to cause one, as a reasonable person, to 
form a belief of an existing fact. Carty v. Jarrett, 21 H. 274, 
978 (1912). 

43. In order to establish an estoppel based upon a mis- 
representation of a material fact the party asserting the estop- 
pel must show that he relied on the truth of the representa- 
tion, and it is a rule of general application that there can be 
no estoppel for misrepresentation where the party asserting it 
knew the facts or had at hand ready means of ascertaining 
them before he acted. Horner v. Horner, 22 H. 9, 15 (1914). 


(b) Grounps or ESTOPPEL. 


44. In order that the representation or act of a party 
shall operate as an estoppel it must be clear that it was made 
advisedly, and with the intention to influence another, and 
that it did so influence the other. Kauhi v. Lidikulani, 3 H. 
356 (1872). 

45. Where the party prosecuting an equitable title is 
shown to have been guilty of gross laches, and long and un- 
reasonable acquiescence in the assertion of adverse rights, he 

. will be barred in equity, although the statute of limitations 
barring the assertion of a legal title had not fully run. Kalae- 
okekot v. Kahele, 5 H. 47, 51 (1884). Sur Kela v. Pahu- 
ilima, 5 H. 525, 528 (1886). 

46. A suit to enforce a materialman’s lien estops the 
plaintiff from afterwards bringing an action of teplevin, which 
assumes title. in plaintiff. Bierce v. Hutchins, 16 H. 418, 
420, 717, 798 (1905). SEE Bierce v. Hutchins, 205 U. S. 
340 (1907). | | 

' (e) Prrsons AFFECTED. 


47. No one can be estopped by his own acts or words, 
unless he was aware of the right of which he is said to be 
estopped. Kauhi v. Inaikulani, 3 H. 356, 358 (1872). 

48. One who buys land with knowledge of a previous 
sale thereof is estopped to set up non record of the previous 
deed. Lindsey v. Kainana, 4 H, 165, 171 (1879). 

49. The holder of the legal title to real property is not 
estopped by his mere acquiescence in the advetse claims of 
others, the statute of limitations not having barred him. ' Kela 
v. Pahuilima, 5 H. 525, 528 (1886). 
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50. The promise of a creditor that he will not press his 
debtor for payment, does not estop the ereditor from bringing 
proceedings to put the debtor into bankruptey. Bankruptcy of 
Thomas Spencer, 6 H. 184, 189 (1875). 

51. The sharing of rents with his relatives by one who 
owned the fee but supposed himself to be only a tenant in 
common with the relatives, does not estop the owner from later 
claiming the fee. Kahanaiki v. Kohala Sugar Co., 6 H. 694, 
697 (1888). 

52. Where A, a chiefess, made a deed to B, her friend 
or retainer, which was duly recorded, and later A. made a 
deed to C of the same land, B being present, it was held that 
B was not estopped by her silence at the time of the making 
of C’s deed, to set up her own prior title. Aylett v. Keawea- 
mahi, 8 H. 890 (1891). 

53. Acquiescence in acts alleged to have been done in 
pursuance of a written agreement made by an attorney in 
excess of his authority cannot estop a party from denying 
the agreement, unless he knew of it and that the acts were 
done in reliance upon it. Lopez v. Soy Young, 9 H. 117, 119 
(1893). ` 

54. A surety on a building contractor’s bond, the condition 
of which is that the building shall be delivered free of all 
liens is not estopped to assert his own materialman’s lien. 
Allen v. Lincoln, 9 H. 364 (1894). 

55. Where one co-tenant represents to a prospective pur- 
chaser of the common land that his co-tenant has complete 
authority to sell the whole piece, and the purchaser buys, the 
person who made the representation is estopped to set up a 
claim to the land. Goo Kim v. Holt, 10 H. 658 (1897). 

56. Where one by his words or conduct wilfully causes 
another to believe in the existence of a state of things and 
induces him to act on that belief, so as to alter his own pre 
vious position, the former is precluded from averring against 
the latter a different state of things as existing at the same 
time. Haw. Com. & 8. Co. v. Kahului R. R. Co., 12 H. 85, 
87 (1899); Hayselden v. Wahineaea, 10 H. 10, 16 (1895); 
Kela v. Pahuilima, 5 H. 525, 527 (1886); Kamohai v. Ko 
hele, 3 H. 530, 531 (1874). 

57. An insurance company is estopped from avoiding 4 
policy for facts which existed to its knowledge at the time of 
issuing the policy. Choy Look See v. Royal Ins. Co., 14 H 
5 (1902). 
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58. Where a land owner has the opportunity and appar- 
ent duty to claim her title, but does not, and allows an admin- 
istrator under authority of another owner to sell her land at 
public auction, her silence will equitably estop her from bring- 
ing suit for the land. Peabody v. Damon, 16 H. 447, 456 
(1905). 

59. The territory is not estopped to claim damages for 
the loss of a dredger by the negligence of defendants in taking 
her to Pearl Harbor, by the consent of the superintendent of 
public works upon a condition which was not performed, nor 
by.mere knowledge and silence by the assistant superintendent 
of public works. Territory v. Cotton Bros., 17 H. 618 (1906). 

60. Consent, if given, by the territory to take its dredger 
to Pearl Harbor and use her there would not estop the terri- 
tory from recovering damages for the defendants’ negligence, 
if any, in placing or keeping her there under dangerous condi- 
tions.. Territory v. Cotton Bros., 17 H. 618, 629 (1906). 

61. An appointee of the department of public instruction, 
by bringing action to recover damages for a wrongful removal 
is estopped from claiming that the department had removed 
her. Scott v. Territory, 19 H. 580, 584 (1909). 


(d) MATTERS PREGLUDED. 


62. On the principle of estoppel, where both parties to 
an action involving the title to real property, claim through 
a common source of title it is unnecessary for either to deraign 
the same from its origin. Harrison v. Davis, 22 H. 51, 55 
(1914); Nahaolelua v. Heen, 20 H. 613 (1911); McCandless 
v. Hon. Plant. Co., 19 H. 239, 241 (1908). 


(e) PLEADING, EVIDENCE, 'TRIAL, AND REVIEW. 


_ 63. Believing the doctrine of estoppels by conduct to be 
Just and beneficial we can see no objection to their being enter- 
tained in courts of law. Kamohai v. Kahele, 3 H. 580, 534 
(1874). 

64. In a statutory proceeding by a creditor to declare 
a debtor bankrupt the court has jurisdiction to hear a plea of 
equitable estoppel. Bankruptcy of Spencer, 6 H. 184 (1875). 

65. When the facts which are claimed to constitute an 
estoppel are undisputed the question whether an estoppel 
exists is one ‘of law. Carty v. Jarrett, 21 H. 274, 278 (1919); 
Hayselden v. Wahineaea, 10 H. 10, 17 (1895). 
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EVIDENCE. | 


Taking testimony by deposition. SEE Depositions. - 
Evidence in criminal case. Ser Oriminal Law, IX. 
Reception of evidence, order of proof, ete. See Trial, III, 
Parol evidence to establish trust. SEE Trusts, I (b), 
II (a). l 
I. JUDICIAL NOTICE. 


1. The court is supposed to know and is bound to take 
notice of, the general policy of its own government. Rex v, 
Booth, 2 H, 616, 624 (1863). 

2. The court will take judicial notice of the condition of 
the communities on the different islands, and their modes of 
transacting business. King v. Heleliilii, 5 H. 16, 17 (1883), 

8. The court will take judicial notice of the signatures 
of the kings and the kuhina nui, and of the great seal. Kalae- 
okekoi v. Nahele, 5 H. 47, 49 (1883). 

4. Circuit courts can take judicial notice of the appoint- 
ment of inferior magistrates. Republic v. Oishi, 9 H. 641, 
646 (1895). 

5. The courts of Hawaii take judicial notice of the ordi- 
nary, usual, and well-known meaning of Hawaiian words. 
John It Estate v. Judd, 18 H. 819, 325 (1901). 

6. Courts take judicial notice of the usual meanings of 
ordinary words. Brown v. Spreckels, 14 H. 899, 403 (1909). 

7. The court takes judicial notice of chapter 69 of the 
Act of 1898 (R. L. 1915, Ch. 54) authorizing a street railway 
in Honolulu, but if this were not so the defendant’s admission 
that it was a corporation organized under this chapter would 
dispense with proof thereof. Fuller v. Rapid Transit Co., 
16 H. 1 (1904). 

8. The court takes judicial notice that the title in the 
lands formerly known as crown land is now in the United 
States and that the territory is by law entitled to reenter and 
recover possession for nonpayment of rent. Territory v. Kapio 
lani Estate, 18 H. 640 (1908). 

9. The supreme court has the right to examine its own 
records and take judicial notice thereof in regard to proceed- 
ings formerly had therein by one of the parties to the pre 
ceedings now before it. Soga v. Jarrett, 20 H. 120 (1910). 

10. The courts of this territory take judicial notice of 
the laws of Hawaii enacted prior to the annexation of the 
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islands, as well as of the principal facts of Hawaiian history, 
and the public records of the Hawaiian government, when 
called to the attention of the court. Jn re Pa Pelekane, 
91 H. 175, 187 (1912); Lowrey v. Territory, 19 H. 128, 125 
(1908). 

11. In this jurisdiction the Hawaiian language is not to 
be regarded as a foreign language, but as one of which the 
courts and judges must take judicial notice, and in rendering 
into English a will written in the Hawaiian language the 
courts and judges are at liberty to use their own knowledge 
of the Hawaiian language and may resort for assistance to 
such trustworthy sources of information as they may deem 
advisable, or to which their attention may be directed. Hapai 
v. Brown, 91 H. 499, 503 (1913). 

12. A court takes judicial notice of the territorial extent 
of its own jurisdiction and of the general geographical features 
and subdivisions of the district over which its jurisdiction 
extends. The district court of Makawao, county of Maui, takes 
judicial notice of the fact that Omaopio is in the district of - 
Makawao. Correa v. Kapiioho, 21 H. 532, 585 (1918). 

18. A court will take judicial notice of its own judg- 
ments. Scott v. Pilipo, 99 H. 174, 177 (1914); Young Hin 
v. Hackfeld & Co., 16 H. 497, 430 (1905). 

14. The appellate court will not take judicial notice of 
arule of the trial court, where the rule has not been incorpor- 
ated into and made a part of the record. Schoening & Co. v. 
Miner, 22 H. 196, 202 (1914). 


I. PRESUMPTIONS. 


15. The presumption of honesty and impartiality in the 
discharge of public duties is so strong that it must be disproved 
by countervailing evidence, and the contrary cannot be inferred. 
Holt v. Brodie, 5 H. 662, 663 (1886). 

16. Where a warrant issued by a district magistrate is 
offered in evidence it is not necessary to prove its legality 
that the commission of the magistrate be produced; his author- 
ity to issue it may be presumed. Republic v. Oishi, 9 H. 641, 
646 (1895). 

17. It is presumed that every man performs all his social 
and official duties, and that he is vigilant in guarding his 
Property, prompt in asserting his rights and diligent in claim- 
Ing and collecting his dues. Haw. Com. & S. Co. v. Kahului 
R. R., 19 H. 85, 89 (1899). 
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18. The admission of a bond in evidence without objec- 
tion raises a presumption that it was duly executed. Stanley 
v. Akoi, 12 H. 844, 347 (1900). 

19. Where the evidence shows a complete contract, all the 
proved terms of which are in writing signed by the party to 
be charged, it is not to be presumed that there were other 
terms not found in the writings. Fishel v. Turner, 18 H. 392, 
397 (1901). 

20. Where two acts appear to have been done on the 
same day the presumption is that they were done in their 
proper logical order. Walker v. Peterson, 9 H. 93, 95 
(1893). 

91. It is a rule of evidence that where the existence of 
a fact, condition, or state of things is once established, the 
law presumes that such fact, condition or state of things con- 
tinues to exist as before, until the contrary is shown or a 
different presumption is raised. Carey v. Hawaiian Lumber 
Mills Co., Lid., 21 H. 506, 511 (1913). 


III. BURDEN OF PROOF. 


22, When the subject matter of a negative averment lies 
peculiarly within the knowledge of the other party, the aver- 
ment is taken as true unless disproved by that party. Rex v. 
Gillingham, 2 H. 750, 752 (1865). 

23. The court need not submit the case to the jury if 
there is no evidence upon which the jury can find a verdict 
for the party who has the burden of proof. Kamalu v. Lovell, 
5 H. 62 (1883). 

24. Where a fact is alleged in the declaration the burden 
is upon the plaintiff to prove the fact as laid, and he may 
not prove facts contrary to his averments. Horner v. Spreck- 
els, 5 H. 650, 656 (1886). 

25. The burden of proof rests upon the party who is 
required ultimately to establish his case by a preponderance 
of evidence in a civil case and does not shift. The burden or 
duty of going forward with the evidence may shift according 
as presumptions that have to be met by the opposite party 
are raised by the evidence of either party, but all that is nee 
essary to sustain such burden or duty is to introduce sufficient 
evidence to balance the evidence which it is intended to meet 
and so bring the evidence on both sides into equilibrium. 
Kwong L. Y. Co. v. Alliance Co., 16 H. 674, 684 (1905). 
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IV. RELEVANCY, MATERIALITY AND COMPETENCY. 


(a) Res GESTAE. 
SEE Criminal. Law, IX (b). 


96. A witness may properly testify as to his purpose 

in being at a certain place. Territory v. Nobriga, 16 H. 29 
1904). 
l 27. A declaration to be part of the res gestae in a per- 
sonal injury case need not be strictly contemporaneous with 
the transaction or event to which it relates; it is enough that 
it was a spontaneous utterance engendered by the excitement 
of the main event made immediately after and under the influ- 
ence of the occurrence and so connected with it as to charac- 
terize or explain it. Nawelo v. von Hamm-Young Co., 21 H. 
644, 647 (1918). : 


(b) Smar Facrs AND Transactions. 


98. Evidence of previous fires in which a party had suf- 
fered loss and collected insurance is not admissible unless the 
previous fires were a part of a system of fraud of which the 
fire in question was an essential step. Merricourt v. Norwalk 
Fire Ins. Co., 18 H. 218, 224 (1900). 

99. Evidence of specific acts of misconduct is inadmissible 
to prove reputation. Lyman v. Hilo Tribune Co., 13 H. 453 
(1901). 


(ce) MATERIALITY. 


30. In an action to recover damages for personal injur- 
ies, it was held not error to refuse to allow plaintiff to ask 
his witness whether plaintiff was a drinking man, in the 
absence of any showing as to what bearing such evidence 
would have on the case. Campbell v. Hackfeld d Co., 20 H. 
245 (1910). 


(d) COMPETENOY. 


31. The words “competent evidence” in a statute relating 
to the admissibility of evidence (R. L. 1915, Sec. 2139) was 
held to mean such evidence as, if believed, would authorize 
a jury to find the fact, which the evidence was offered to estab- 
lish. Akana v. Territory, 22 H. 479, 481 (1915). 

89. The admission in evidence of an unstamped instru- 
ment required by law to be stamped, where it has been used 
by the trial court as the basis of a finding of fact or conclusion 
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of law, is error. O. R. d L. Co. v. Kaili, 22 H. 673 (1915) 
Makainai v. Goo Wan Hoy, 14 H. 607 (1908). 


V. BEST AND SECONDARY EVIDENCE. 


’ 


33. Where no notice is given to produce original instru. 

ments and no showing is made that it is impossible to produce 
originals, copies of leases are not admissible. state of Rodri- 
guez, 18 H. 202, 205 (1900). . 
_ 84. A letter need not be produced as the best evidence, 
when the question is, not what was in the letter but what 
was said by one who read or purported to read in part from 
the letter. Brown v. Equitable Life A. Society, 14 H. 80 
(1909). 

35. A party offering secondary evidence of the contents 
of a lost paper must show that he has in good faith exhausted 
in a reasonable degree all sources of information and means 
of discovery which the nature of the case would naturally sug- 
gest and which were accessible to him. Wolters v. Redward, 
16 H. 25 (1904). 

36. Evidence that an assignment was made may be given 
without producing the written instrument. The plaintiff hav- 
ing afterwards placed in evidence a copy of the assignment, 
cannot object to its admission for the purpose of showing its 
contents. Marconi's Telegraph Co. v. Cross, 16 H. 390 
(1905). 

37. Oral evidence is not admissible to prove who signed 
written orders where no grounds for secondary evidence have 
been laid, and it is not shown that it is not within the power 
of the party to produce such written orders. Ripley & Davis 
v. Kapiolani Estate, 22 H. 86 (1914). 

38. Parol evidence is not admissible, under the rule re- 
quiring the best evidence obtainable, to prove provisions in a 
municipal ordinance. Territory v. McGregor, 22 H. 786, 788 

1915). 
) VI. DEMONSTRATIVE EVIDENCE. 

39. If the right to have the plaintiff in a personal injury 
case submit to a physical examination. exists, the examination 
ought to be applied for before entering upon the trial. Fuller 
v. Hon. R. T. & L. Co., 16 H. 1, 12 (1904). 


VII. ADMISSIONS. 
(a) NATURE, FORM, AND Incrpents IN GENERAL. 


40. A letter remitting a payment in pursuance of an 
agreement sued on is evidence tending to show tbe admission 
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of the writer of his obligations thereunder. Trousseau v. Cart- 
wright, 10 H. 614, 621 (1897). 

41. Oral admissions by a party to a written agreement 
as to the existence of the agreement are competent proof 
against him, even though they involve what must necessarily 
be in writing. Trousseau v. Cartwright, 10 H. 614, 622 
(1897). k 

42. Statements against the interest of the person making 
them are admissible in evidence against him. Republie v. 
Awai, 12 H. 174 (1899). 

43. The purchase of an outstanding claim to real prop- 
erty is not necessarily an acknowledgment of title in another 
daimant. Uuku v. Kaio, 21 H. 710, 718 (1913); Smith v. 
Hamakua Mill Co., 13 H. 716, 721 (1901). 

44. The allegations in a pleading in one suit, while open 
to explanation or rebuttal, are receivable as against the party 
in a subsequent suit as his solemn admission of the truth of 
the facts so alleged. Harrison v. Davis, 22 H. 51, 54 (1914). 


(b) By PARTIES OB OTHERS [INTERESTED IN Event. 


45. An admission against interest made in open court in 
a proceeding in which the admission is not material might be 
binding upon the party himself, but not upon the rights of 
others who were liable to be seriously affected thereby. Estate 
of Hakau, 1 H. 263, 264 [471, 474] (1856). 

46. A letter denying the correctness of the amount of a 
claim for goods sold and delivered was held admissible to show 
that some of the goods were received. Montgomery v. Pfluger, 
3 H. 388 (1872). 

47, An admission against interest in a sworn bill of com- 
plaint is absolutely conclusive against the plaintiff. Kuuku v. 
Kawainui, 4 H. 515, 516 (1882). SEE Macfarlane v. Spen- 
cer, 4 H. 524, 581 (1882). 


(c) By Grantors, Former Owners, or PRIVIES. 


48, Evidence of admissions against interest, made by a 
decedent in her lifetime, are admissible and are binding upon 
her heirs. Kaiawahakena v. Makapuu, 6 H. 188, 191 
(1877). 


(d) By Agents OR OTHER REPRESENTATIVES. 


49. An admission by a sheriff in a return that he has 
seized the goods of S is not conclusive and in an action by S 
to’ recover the goods of the sheriff this admission may be 
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rebutted by him. Spencer v.. Parke, 4 H. 452, 456 (1882), 
50. The admissions of an agent in regard to past trans- 

actions are inadmissible as evidence as against his principal. 

Carter v. Manhattan Life Ins. Co., 11 H. 69, 73 (1897). 

51. The admission against the sureties, of admissions 
made by the prineipal after the expiration of his term is harm- 
less error, when there is ample other uncontradicted evidence 
of the fact and amount of the shortage, including admissions 
made before the expiration of the term. Gay v. Farley, 16 H. 
69, 78 (1904). 

52. A mere opinion or conclusion, as distinguished from a 
statement of fact, may not be proved under the rules relating 
to admissions and declarations. The opinion of an agent based 
upon a past occurrence is not provable as the admission of 
his principal, nor as a contemporaneous construction affecting 
the liability of his principal under a contract with another, 
nor as the basis of an estoppel against his principal. Wall 
v. Focke, 22 H. 221, 226 (1914). 


VIII. DECLARATIONS. 
(a) NATURE, Form, AND [INCIDENTS IN GENERAL. 


53. A witness may testify as to his nationality and his 
testimony is aided by his personal appearance and language. 
King v. Lenehan, 8 H. 714 (1876). 

54. Under Sec. 49, Chap. 82, S. L. 1876 (R. L. 1915, 
§2609) the maker of a promissory note may deny that he has 
signed it; and evidence that he has been heard to deny it is 
admissible. Pahukula v. Parke, 6 H. 210 (1877). 

55. The doctrine that self-serving declarations of a claim- 
ant to land are admissible assumes that the declarations were 
made while the declarant was in possession of the land and 
that they are not offered except as coloring the occupation and 
showing that it was hostile. JMakekau v. Kane, 20 H. 203, 
208 (1910); Carter v. Lulia, 16 H. 680 (1905); Oahu R. & 
L. Co. v. Kath, 22 H. 678, 675 (1915). SEE arso Adverse 
Possession. 

56. Statements in a deed as to the title claimed by the 
grantor do not render it inadmissible for the purpose of show- 
ing the defendants’ claim in a defense of title by adverse pos- 
session. Apana v. Kapano, 20 H. 399, 402 (1911). 


(b) By DECEDENTS AGAINST INTEREST. 


57. An account book shown to be in the handwriting of 
a deceased person is admissible in support of a claim. against 
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his estate as an admission against interest. Kaleikini v. Water- 
house, 19 H. 359 (1909). 


(c) As To PEDIGREE, BIRTH, AND RELATIONSHIP. 


58. Ona question of ancient adoption evidence of flood 
relations that they had been aware of the child’s adoption as 
heir was held admissible. Estate of Nakuapa, 3 H. 410 
(1873). 

59. - A deed containing a recital of relationship is admis- 
sible after evidence of the relationship aliunde had been re- 
ceived. Mist v. Kapiolani Estate, 13 H. 523, 525 (1901). 

60. The testimony of the mother cannot be admitted for 
the purpose of bastardizing issue born after marriage. Godfrey 
y. Rowland, 17 H. 577, 583 (1906). 

61. The declarations of a deceased person relating to ped- 
igree are not to be excluded merely by reason of the fact that 
living members of the same family can be examined on the 
same point. Makekau v. Kane, 20 H. 203 (1910). 

62. Declarations of deceased persons who were de jure 
related by blood or marriage to the family in question may 
be given in evidence in matters of pedigree. Makekau v. Kane, 
20 H. 903, 205 (1910). 

63. Before a declaration of a deceased person relating to 
pedigree can be admitted in evidence the relationship of the 
declarant with the family must be established by some proof 


independent of the declaration itself, but such proof may be 
slight. Makekau v. Kane, 20 H. 203, 205 (1910). 


IX. HEARSAY. 


64. In order to impeach a witness the English translation 
of evidence which he gave in Chinese through an interpreter 
at a former trial cannot be testified to by one unacquainted 
with the Chinese language, even though the interpreter was 
absent from the jurisdiction, at least until it appears that there 
was no one else available who could testify to what the 
witness said in Chinese. Ching Lum v. Lam Man Beu, 
19 H. 868 (1909). 

65. A mere narration of past events, not against interest, 
though made by a claimant while in possession of the land in 
controversy, is but hearsay and not competent to be proven. 
Makekau v. Kane, 20 H. 203, 208 (1910). i 
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X. DOCUMENTARY EVIDENCE. 


(a) PupLic or OFFICIAL Acts, PROCEEDINGS, RECORDS, AND 
CERTIFICATES. 


66. The record of a bankruptcy case is proof of the reg- 
ularity of all the proceedings taken. Spencer v. Parke, 4 H. 
459, 455 (1882). 

67. <A foreign law, relied upon as a defense, must be 
proved, like any other fact in the case. Board of Immigration 
v. Estrella, 5 H. 211, 214 (1884). 

68. A record of a death in a book required by law to be 
kept by a government official, made contemporaneously with 
the event is evidence of far greater weight than the uncertain 
memory of witnesses. Knudsen v. Palea, 10 H. 578 (1897). 

69. A foreign code of law may be introduced as a whole 
and thereafter specific portions of it that are applicable may 
be pointed out. Trousseau v. Cartwright, 10 H. 614 (1897). 
Ser Board of Immigration v. Estrella, 5 H. 211, 214 (1884). 

70. The record in a probate case, and perhaps the decree 
alone were admissible as evidence of a claim of title, and to 
prove notice of such claim to one who was a witness in the 
probate case. Smith v. Hamakua Mill Co., 13 H. 716, 719 
(1901). 

71. The record of a deed is competent evidence, even 
though the original is in court, and the record would tend to 
impeach the validity of the original. Hong Quon v. Chea 
Sam, 14 H. 276 (1909). 

79. Minutes of a publie board were properly admitted in 
evidence although they were not signed, where properly identi- 
fied by one who was present at the meeting. Ahana v. Ins. 
Co. of North America, 15 H. 636, 639 (1904). 

73. That a quorum of a public board was present at a 
meeting sufficiently appears where at least four of the seven 
members are mentioned in the minutes as having participated 
in the meeting. Ahana v. Ins. Co. of North America, 15 H. 
636, 639 (1904). 

74. A statement of certain proceedings of the board of 
health is admissible as minutes of a meeting of the board, 
although such statement is not headed “minutes of a meeting 
of the board” as other minutes in the same volume are, and 
although the volume contains some other matter than minutes 
of meetings of the board, it appearing otherwise that such 
statement was the minutes of a meeting of the board. Kwong 
L. Y. Co. v. Alliance Co., 16 H. 674 (1905). 
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75. On the trial of a member of the house of representa- 
tives for conspiracy, remarks made by him in the house may 
be shown by the testimony of one who heard them; the house 
journal is not the only evidence of what was said. Territory 
v. Johnson, 16 H. 743, 755 (1905). 

76. The judge’s notes and charge at the trial of O’s case 
are not evidence of the testimony of O and other witnesses 
since deceased, nor are they admissible as showing declarations 
regarding pedigree. Kapiolani Estate v. Thurston, 17 H. 819, 
322 (1906). 

TT. -Cash books of the interior department showing receipt 
of rent are official records of the government and when pro- 
duced from the proper custody, the entries therein being shown 
by a witness to have been made by clerks of the department, 
of whom witness was one, the other being dead, are admissible 
to prove that the persons named were in possession of the land 
rented. In re Pa Pelekane, 21 H. 175, 187 (1912). 


(b) Exemprirications, TRANSCRIPTS, AND CERTIFIED COPIES: 


78. A decree of distribution made in a proceeding upon 
an administrator’s petition for allowance of accounts and dis- 
charge is not evidence in an action to quiet title to land 
against one not a party to the proceeding. Kaupena v. Kaio, 
20 H. 653 (1911). 


(c) PRIVATE WRITINGS AND PUBLICATIONS. 


79. A ship’s log book cannot be received in evidence in, 
favor of the persons concerned in making it, or others, except 
in cases provided by statute; though it may be used against 
any persons to whom it may be brought home as concerned 
either in writing (it) or directing what should be contained 
therein. Cobb v. Makee, 1 H. 51 [85] (1851). 

80. Books of a master showing a statement of the service 
rendered by a laborer were held admissible in a complaint 
under the contract labor laws. Wood v. Hookina, 3 H. 102, 
103 (1869). 

81. Original book entries are evidence of the dates and 
amounts of a bill of goods sold, where delivery is otherwise 
shown. Montgomery v. Pfluger, 3 H. 388 (1872). 

82. Where a person has made a memorandum of the state- 
ment of another, he may refresh his memory therefrom when 
offered as a witness, but he may not read the memorandum as 
the statement of the other, nor may it be filed as evidence. 
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It is not the memorandum which is evidence, but the recollec- 
tion of the witness. Republic v. Toyotaro, 11 H. 195 (1897); 
Republic v. Hang Cheong, 10 H. 94 (1895); Republic v. 
Parsons, 10 H. 601, 605. (1897). SEE Prov. Govt. v. Hering, 
9 H. 181, 187 (1893). . 

83. A ledger shown to contain original entries mingled 
with other entries transferred from the original entries, is 


not admissible as a book of original entry. Silva v. Fernan- 
dez, 11 H. 477 (1898). 


(d) . PRODUCTION, AUTHENTICATION, AND EFFECT. 


84. An unattested written agreement purporting to be 
executed by two parties may be introduced in evidence without 
proof of its execution upon proof by one party that the other 
claims a substantial and abiding interest under it. Brown v. 
Mendonca, 12 H. 249 (1899). 

85. A baptismal record may be received in evidence upon 
proof of the handwriting of the clergyman who made it, if he 
is not within the jurisdiction. Godfrey v. Rowland, 17 H. 
577, 582 (1906). 

86. A deed of a corporation, acknowledged and recorded, 
purporting to be executed by its president and secretary, and 
bearing the imprint of its seal, may be admitted in evidence 
without further proof. Bottomley v. Hall, 18 H. 412 (1907). 

87. A diagram exhibited to a witness for the purpose -of 
illustrating a question need not be prepared by an expert 
surveyor. Bright v. Quinn, 20 H. 504 (1911). 

88. In this jurisdiction it is not necessary to prove by 
the attesting witness any instrument to the validity of which 
attestation is not requisite. Such an instrument may be 
proved by admissions or otherwise as if there were no attesting 
witness thereto. Kaeo v. Ozaki, 21 H. 688 (1913). Cow- 
PARE Bullions v. Loring Bros., 1 H. 213, 217 [379, 386] 
(1856); Fell v. Parke, 1 H. 150 [264] (1854); Brown v. 
Mendonca, 12 H. 249 (1899). 


XI. PAROL OR EXTRINSIC EVIDENCE AFFECTING WRITINGS. 


(a) CONTRADICTING, VARYING OR ADDING TO TERMS OF 
WRITTEN INSTRUMENTS. 


89. Parol evidence cannot be admitted to contradict, add 
to or vary the terms of any written contract. Fraise v. Ke- 
aloha, 1 H. 48 [79] (1851). 
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90. Parol evidence is admissible for the purpose of cor- 
recting mistakes in written instruments, but such evidence is 
always watched by the court with the utmost jealousy and 
should never be allowed to prevail, unless it amounts to the 
strongest possible evidence. Fraise v. Kealoha, 1 H. 48 [79] 
(1851). | 

90a. Parol evidence is admissible to establish the bound- 
aries of leased land when the description in the lease is uncer- 
tain and indefinite. Piikoi v. Kapena, 2 H. 15, 16 (1857). 

91. While it is true that parol contemporaneous evidence 
is. inadmissible to contradict or vary the terms of a written 
instrument, parol evidence is admissible to show a verbal 
agreement to extend a loan by postponing the time of pay- 
ment. May v. Haalelea, 2 H. 191, 198 (1859). Sen Ha- 
wauan Dredg. Co. v. Holloway, 16 H. 688, 650 (1905). 

992. Evidence is admissible to ascertain whether or not 
error existed upon the record of adjudication of the board of 
land commissioners but not for the purpose of reviewing the 
decision of the commissioners. Bishop v. Nanakalaa, 2 H. 
238 (1860). : 

93. Where there is a “latent ambiguity” in a will parol 
evidence may be admitted to explain it. Kaleleonalani v. 
Smith, 4 H. 82, 86 (1878). 

94. The obligation of a written contract cannot be 
abridged or modified by or made conditional upon another pre- 
‘ceding or contemporaneous parol agreement, not referred to in 
the writing itself. Magnin v. Furgie, 4 H. 467, 468 (1882). 

95. When the terms of a contract are incomplete parol 
evidence is admissible to explain what is per se unintelligible, 
such explanation not being inconsistent with the written terms. 
Magnin v. Furgie, 4 H. 467, 469 (1882). 

96. In an action on a contract in writing which does not 
express the time when it is to be performed, and which conse- 
quently is to be performed in a reasonable time, it seems that 
a simultaneous express verbal agreement that it shall be per- 
formed on a particular day, is not admissible in evidence unless 
perhaps it may be admissible in connection with other facts 
as bearing on the question of reasonable time. Magnin v. 
Furgie, 4 H. 467, 470 (1882). 

97. An absolute bill of sale of a vessel, although made in 
fraud of creditors cannot be varied by the purchaser by parol 
evidence that the conveyance was merely as security for 
advances. Dowsett v. Smith, 6 H. 60 (1871). 
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98. Parol contemporaneous evidence may be admitted to 
explain a patent ambiguity in a lease, so that the court may 
be placed as nearly as possible in the situation of the party 
whose written language is to be interpreted. Kaehukukona 
v. Ahuna, 6 H. 192 (1877). 

99. Where there is no ambiguity in a contract parol 
testimony will not be admitted to enlarge it. Matson v. Aiona, 
7 H. 158, 161 (1887). 

100. While it is true that equitable estoppels may be re- 
ceived as defenses in actions at law (Kamohai v. Kahele, 8 H. 
530 (1874)), to allow at law the terms of a deed to be varied 
by parol would be to violate a fundamental principle. Okuu 
v. Kaiaikawaha, 7 H. 811 (1888). 

101. Evidence cannot be received in an action at law to 
show that a bill of ‘sale of chattels, absolute upon its face, was 
in fact a mortgage. Okuu v. Kaiaikawaha, 7 H. 311 (1888). 

102. Parol evidence is admissible to identify and locate 
the land described in a deed but not to extend the operation 
of the deed to land not embraced in its descriptive words. 
Nahaolelua v. Kaaahu, 10 H. 18, 20 (1895); Aylett v. Ke- 
aweamahi, 8 H. 320, 324 (1891). 

103. An uncertainty as to a boundary in a written lease’ 
may be explained by parol evidence, but not contradicted. 
Carter v. Wing Chong Wai, 12 H. 291 (1899). 

104. Parol evidence is admissible for the purpose of re- 
moving latent ambiguities and locating land described in a 
patent. Ookala Sugar Co. v. Wilson, 18 H. 127, 181 (1900). 
SEE Galt v. Waianuhea, 16 H. 652, 659 (1905). 

105. Parol evidence is admissible to locate land referred 
to in a written memorandum regarding the sale. Fishel v. 
Turner, 18 H. 392 (1901). 

106. Where a fire insurance policy provides that no agent 
of the insurance company, except an officer of the company 
shall have power to waive any provision or condition of the 
policy, unless such waiver be written upon or attached to the 
policy, there may be no proof of an oral waiver by an agent 
of a provision of the policy. Boardman v. Fireman’s Fund. 
Ins. Co., 14 H. 21 (1902). SEE Tong Chong Chan v. New 
Zealand Ins. Co., 18 H. 483, 486 (1901). 

107. Parol evidence is inadmissible to vary or contradict 
the terms of a deed, as, for instance, to show that survey notes 
made one course in the description longer than that given in 
the deed. Brown v. Spreckels, 14 H. 399, 403 (1902). 


EVIDENCE. 331 


108. <A party to a written contract may show that an oral. 
agreement was made contemporaneously or subsequently post- 
poning the time of performance named in the contract. Ha- 
watian Dredging Co. v. Holloway, 16 H. 638, 650 (1905). 

109. Proceedings on which land commission awards and 
royal patents are based are admissible only when there is a 
latent ambiguity to explain. Galt v. Waianuhea, 16 H. 652 
(1905) ; Ookala 8. Co. v. Wilson, 18 H. 127, 181 (1900). 

110. Between accommodation parties, one of whom has 
paid the note, parol evidence of an express contemporaneous 
agreement that their liability shall be different from that 
expressed in the face of the paper is ‘admissible, and plaintiff 
may recover on stich express contract if proved. Dillingham v. 
Scott, 19 H. 491, 427 (1909). 

111. In an action at law an instrument purporting to be 
an absolute assignment cannot be shown by parol evidence to 


have been intended as collateral security only. Ah Hoy v. 


Raymond, 19 H. 568 (1909). 

112. Parol evidence is inadmissible to explain or vary the 
plain meaning of the language of a written agreement. Davis 
v. Mills, 21 H. 167 (1912); Quadros v. Frear, 14 H. 549, 
(1902); Matson v. Aiona, 7 H. 158, 161 (1887). 


(b) Construction OR APPLIGATIOXN OF LANGUAGE OF 
Written INSTRUMENT. 


118. Evidence to give a construction to an agreement is 
inadmissible where the instrument is clear and explicit in its 
terms and free from ambiguity. Laanui v. Puohu, 2 H. 161, 
163 (1859). . 

114. Evidence is inadmissible to show the usual meaning 
of ordinary words. The courts take judicial notice of such 
meanings. Brown v. Spreckels, 14 H. 399, 403 (1902). 

115. Words in an agreement having an ordinary meaning 
free from ambiguity and not technical cannot be explained 
by extrinsic evidence. Henry v. Shields, 19 H. 302, 310 
(1909). 

116. Acts and declarations of the parties prior to or con- 
temporaneous with the execution of a lease are inadmissible 
in aid of the construction. Richards v. Ontai, 19 H. 451, 
455 (1909). 

117. Practical construction of a lease is inadmissible to 
show its meaning where its terms are clear and: unambiguous. 
Richards v. Ontai, 19 H. 451, 456 (1909). 
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118. In an action of ejectment in which one of the parties 
claims as devisee under a will written in a foreign language it 
is competent for witnesses to testify not only to the possible 
meanings of particular words when used separately but also 
to the sense in which, in the witnesses’ opinion, those words 
are used when read in connection with the remainder of the 
text. Lau Lam v. Whitcomb, 21 H. 252, 255 (1912). 


XII. OPINION EVIDENCE. 
(a) CONCLUSIONS AND OPINIONS OF WITNESSES IN GENERAL, 


119. To show the value of agricultural labor proof may 
be given of the value of labor in raising a different crop from 
the one in question. Awa v. Kamio, 8 H. 717 (1876). 

120. To ask an expert his opinion in a proper case, upon 
a hypothetical case, stating what there is evidence to support 
and substantially all that counsel relies upon, is proper. Lau- 
pahoehoe Sugar Co. v. Wilders ©. S. Co., 11 H. 261, 268 
(1898). i 

121. Evidence of specific acts of misconduct on the part 
of the plaintiff is inadmissible to prove the reputation of the 
plaintiff. Lyman v. Hilo Tribune Puh. Cc., 13 H. 458 
(1901). ; 

122. A chemist may testify as an expert as to the effect 
upon the human face of applications of bichloride of mercury. 
Cook v. Hollister Drug Co., 13 H. 681, 687 (1901). 

123. A witness on cross-examination cannot be required 
to give inferences. Territory v. Nobriga, 16 H. 29 (1904). 

124. Witnesses who have inspected the condition of a lot 
of wooden mouldings and of boards. may properly state their 
opinion of their value two years before they inspected them, 
and it was not necessary for them to know the precise kind 
of weather or exact place of the exposure. Pacific Mill Co. v. 
Enterprise Mill Co., 16 H. 282, 288 (1904). 

125. In an action to recover on a fire insurance policy 
one of the owners of the burned buildings may properly testify 
concerning their value at the time of the loss, it appearing that 
he built the buildings, knew their original cost, the use for 
which they were intended, the use which had been made of 
them and their value for the purpose of rental. Kwong L. Y. 
Co. v. Manchester Co., 16 H. 685 (1905); Lee Ahlo v. Royal 
Insurance Co., 16 H. 787 (1905). SEE Akwai v. Royal Ins. 
Co., 14 H. 533, 588 (1902). 
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126. The conclusion drawn by a witness from what he 
has seen on the ground following an accident, is incompetent. 
Matsumura v. County of Hawaii, 19 H. 496, 499 (1909). 

127. A witness familiar with land and its location and . 
possession by plaintiff, may, though not a surveyor, testify to 
the identity of such land. Levi v. Makalet, 19 H. 565 (1909); 
0. R. € L..Co. v. Armstrong, 18 H. 258, 260 (1907). 

128. In an action for damages for negligence in the oper- 
ation of an automobile testimony was offered tending to show 
that one who witnessed the collision exclaimed shortly after- 
ward that (referring to the plaintiff), “It was all his own fault 
and if he had taken our advice and had been careful the acci- 
dent would not have happened.” Held, that even though in 
other respects admissible the statement was the expression of 
the mere opinion and conclusion of the declarant and. was 
therefore inadmissible. Torson-v. Beckley, 20 H. 406 (1911). 

199. An ordinary witness called ‘to testify as to the men- 
tal condition of another should be required to state, at least 
in a general way, the facts upon which his opinion is founded. 
Sumner v. Jones, 22 H. 98 (1914). 


(b) Examination or Experts. 
SEE ALSO Criminal Law, 70, 70a 


130. Whether or. not a witness nas qualified as an expert 
translator is a matter largely within the discretion of the trial 
court. John Ii Estate v. Judd, 18 H. 319, 892 (1901). 

131. A nautical expert may properly be asked whether it 
would be “safe or prudent” to moor a dredger as described. 
It is not necessary to ask instead whether such mooring would 
be such an act as an ordinarily careful and prudent man 
would exercise as to his own property under similar circum- 
stances. Territory v. Cotton Bros., 17 H. 618 (1906). 


XIII. EVIDENCE AT FORMER TRIAL OR IN OTHER 
PROCEEDINGS. 


132. Evidence as to former testimony of an absent wit- 
ness is admissible, though he be not absent from the jurisdic- 
tion, but a showing that the absent witness was. unavailable 
must first be made. Tsuruda v. Farm, 18 H. 484, 488 
(1907). SEE Brown v. Spreckels, 18 H. 91, 104 (1906). 

133. Testimony given at a former trial of a case by the 
plaintiff is not admissible in evidence at a subsequent trial of 
the case on the ground that the plaintiff is absent from the 
territory, where it appears that he had ample time and oppor- 
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tunity to apply for a continuance, as well as to have had his 
testimony or deposition taken, but failed to do so. Redhouse 
v. Graham, 20 H. 717, 719 (1911). 

184. The evidence of a witness was given at a prelimi- 
nary hearing through an interpreter; at a later hearing, when 
the witness was absent, the interpreter was called and gave his 
recollection of the testimony, after which it was held that 
the magistrate was authorized to read his notes of testimony 
to the jury. Prov. Govt. v. Hering, 9 H. 181 (1893). 

135. The reading of the testimony given at a former 
trial of the ease by a witness temporarily absent from the terri- 
tory, is harmless, if erroneous, where if all the evidence on 
the point testified to were stricken out, there would still be 
no evidence that there was adverse possession during the period 
testified to and the burden was on the defendants to show that. 
Brown v. Spreckels, 18 H. 91, 104 (1906). SEE Same v. 
Same, 212 Ü. S. 208 (1909). 


XIV. WEIGHT AND SUFFICIENCY. 


186. Evidence on a question of adoption, that the kindred 
did not know the adoption was made was held not to be nega- 
tive and hearsay, but part of the case to be proved. state 
of Nakuapa, 3 H. 410 (1878). oa 

187. Possession of muniments of title to land is evidence 
of title, but is not entitled to much weight. Kaaihue v. 
Crabbe, 3 H. 768, 775 (1877). 

188. Possession of title deeds, unexplained except by a 
grant, is evidence of title in the holders thereof. Manuel v. 
Pelani, 6 H. 97 (1872). 

139. The expression “more than a seintilla of evidence” 

-means “some substantial evidence.” Robinson v. Hon. R. T. 
£ L. Co., 20 H. 466 (1911). 

140. A mere scintilla of evidence is insufficient to sup- 
port a finding of fact. Scott v. Hawaiian Tobacco Plantation, 
21 H. 493, 497 (1913); Tyler v. Wise, 21 H. 148, 153 
(1912); Robinson v. Honolulu R. T. & L. Co., 20 H. 426, 
432 (1911); Richards v. Ontai, 19 H. 451, 458 (1909); Wo 
Sing & Co. v. Kwong Chong Wai, 16 H. 17, 21 (1904); 
Smith v. Hamakua Mill Co., 14 H. 669, 677 (1903); Kamalu 
v. Lovell, 5 H. 62, 64 (1883). 

141. Upon an issue as to whether P and I, now dead, 
were half brothers, the plaintiff’s proof consisted solely of the 
hearsay testimony of witnesses who claimed to have been told 
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by P, I and K, the latter a brother of I, that P and I were 
half brothers. The testimony of these witnesses was such as to 
permit reasonable men to doubt its truth. For the defendants 
some witnesses who were members of the family of I and K 
and others who though not thus related were so situated as 
naturally to have heard of the alleged relationship if it existed, 
testified that at no time prior to the litigation had they heard 
that P was the half brother of I. Held, that a verdict that 
P was not the half brother of I was sustained by evidence. 
Vuku v. Kaio, 21 H. 710 (1918). 

142. To amount to more than a scintilla the evidence 
must be of a character sufficiently’ substantial, in view of all 
the circumstances of the case, to warrant the jury, as triers of 
the facts, in finding from it the fact to establish which the 
evidence was introduced. Holstein v. Benedict, 22 H. 441, 
445 (1915). 


EXCEPTIONS, BILL OF. 


SEE GENERALLY Appeal and Error. 
I. NATURE, FORM, AND CONTENTS IN GENERAL. 


1. The bill of exceptions should set forth as much of the 
evidence as shows that the judge erred in his ruling, and the 
law applicable to the case. Ikalia v. Kopaea, 4 H. 198, 200 
(1879). 

2. <A bill of exceptions, referring to the judge’s minutes 
for the evidence, though informal, is not improper. Ah Chu 
v. Sung Kwong Wo Co., 5 H. 991 (1885). 

3. <A bill of exceptions is objectionable which does not 
exhibit in detail the various exceptions taken during the trial 
but refers to them as to appear in the stenographer’s notes 
when prepared. Dowsett v. Maukeala, 10 H. 166, 167 
(1895). 

4, Bills of exceptions, like pleadings or conveyances, are 

to be construed most strongly against those making them. 
Byrne v. Allen, 10 H. 338 (1896). 
5. Where a party excepts to a decision but fails to em- 
body his exceptions in a bill of exceptions, the cause may be 
moved on the calendar and dismissed. Haae v. Kuluwaimaka, 
10 H. 347 (1896). i 

6. The appellate court may remand a bill of exceptions 
to the trial court for an amendment to supply an omission 
inadvertently: made. Magoon v. Ahmi, 11 H. 233 (1897). 
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7. All exceptions relied upon by the appellant must ap- 
pear on the face of the bill, otherwise the appellate court can- 
not consider them. Serrao v. Soares, 11 H. 284, 285 (1898); 
Harrison v. Bruns, 10 H. 395, 897. (1896); Kapuakela v, 
Iaea, 10 H. 99, 108 (1895). 

8. Exceptions duly taken, reduced to writing and signed 
by the trial judge, will be considered by the supreme court 
though not incorporated in a formal bill of exceptions. Kahu- 
hi R. R. Co. v. Haw. Com. & Sug. Co., 11 H. 749, 752 
(1899). 

9. It is not necessary to have all the evidence made a 
part of a bill of exceptions; it is sufficient to make a part of 
the bill so much thereof as may be necessary to a full under- 
standing of the question. Gillespie v. McBryde, 18 H. 489 
(1901); Kaleialii v. Kekuawela, T H. 886 (1888); Ah Chu 
v. Sung Kwong Wo Co., 5 H. 292 (1885); Kamalu v. Lovell, 
4 H. 601, 604 (1883). | 

10. A bill of exceptions is not necessary where exceptions 
have been reduced to writing in a summary mode and signed 
and allowed by the court. Territory v. Ah Quong, 14 H. 108, 
110 (1902). See Kahului R. R. Oo. v. H. ©. & 8. Co, 
11 H. 749, 752 (1899). 

11. A bill of exceptions which has been duly allowed 
within the time prescribed by statute for incorporating the 
exceptions in the bill, may be amended so as to make exceptions 
previously incorporated therein available. Kapiolani Estate 
v. Thurston, 16 H. 147, 149 (1904). 

12. The practice of referring to papers filed in a case as 
part of a bill of exceptions instead of incorporating in. the 
bill copies of papers relied upon is objectionable. Ter. of 
Haw. v. Watanabe Masagi, 16 H. 196 (1904). 

18. The bill of exceptions making the transcript part of 
itself, a discrepancy between the two may properly be resolved 
in favor of the correctness of the transcript, which was made 
from stenographer’s notes taken at the time. Territory v. 
Watanabe Masagi, 16 H. 196, 204 (1904). 

14. <A motion for a new trial need not unless required by 
the court specify. the errors alleged to have been made during 
the trial and relied upon as a ground for a new trial, but 
unless specified, so that it may appear that the court ruled 
upon them expressly, they are improperly presented in a bill 
of exceptions not filed within the requisite time after the entry 
of the judgment. Harrison v. Magoon, 16 H. 332, 334 (1904). 
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15. A bill of exceptions, including exceptions to rulings 
taken during the course of a trial, and an exception to the 
overruling and motion for a new trial, cannot be dismissed in 
consequence of defects in connection with the motion for a 
new trial. As to exceptions taken during the trial, the bill 
of exceptions being perfected and allowed, will be retained. 
Fereira v. Rapid Transit Co., 16 H. 406 (1905). 

16. A bill of exceptions ought to state the case and not 
refer to pleadings and papers on file. L. Ahoi v. W. Akau, 17 
H. 89 (1905). SEE Territory v. Watanabe Masagi, 16 H. 
196 (1904). 

17. A statement in a bill of exceptions to the effect that 
various exceptions were taken during the trial as will appear 
by the transcript, when made, of the stenographer’s notes, is 
insufficient. The exceptions should be set forth in the bill 
itself. Territory v. Cotton Bros., 17 H. 608, 611 (1906); 
Arruda v. Morton, 17 H. 126, 129 (1905); Kapuakela v. 
Iaea, 10 H. 99, 103 (1895). 

18. A bill of exceptions cannot be amended by inserting 
additional exceptions in it after the time prescribed by statute 
for the incorporation of exceptions in a bill and the presenta- 
tion thereof to the judge. Lahaina Agr. Co. v. Poaha, 18 H. 
663 (1907); Territory v. Cotton Bros., 17 H. 608, 611 
(1906); Kapiolani Estate v. Thurston, 16 H. 147, 148 
(1904) ; Kapiolani Estate v. Peck, 14 H. 580 (1903). 

19. A certificate of appeal is not and cannot be consid- 
ered a bill of exceptions. Waldeyer.v. Wailuku Sugar Co., 
19 H. 244 (1908). 

20. A transcript of evidence which is not made a part of 
a bill of exceptions by reference or otherwise, and which was 
not filed in the court below, cannot be considered by the su- 
preme court. Kalamakee v. Wharton, 19 H. 472 (1909); 
Terr. v. Ah Moon, 14 H. 203, 204 (1902). 

91. When a party relies upon a bill of exceptions he must 
show by means of it the error complained of clearly and 
affirmatively, and that such error was prejudicial. Kaehu v. 
Namealoha, 20 H. 350. (1910). 

_ 22. <A bill of exceptions may be amended so as to make 
exceptions already incorporated available, by making the trans- 
cript of evidence a part of the bill by reference. Aiona v. 
Ponahawai Coffee Co., 20 H. 677 (1911). 
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Il. SETTLEMENT, SIGNING AND FILING. 


23. The mere statement in a bill of exceptions that: the 
defendants “except to the decision” of the court, is not sufficient 
to bring to this court any question or error for review. One 
of the essential purposes of an exception is, that the attention 
of the trial court is thereby specifically called to a particular 
point of law going to the legal sufficiency of the ruling made, 
thus affording the court an opportunity to correct the supposed 
error. Scott v. Kona Development Co., 21 H. 258, 963 
(1919); Ripley v. Kapiolani Estate, 22 H. 507, 508 (1915). 

94. An order granting time for filing a bill of exceptions 
includes time within which to present the same. Uuku v. 
Kaio, 20 H. 567, 569 (1911). 

25. A bill of exceptions must be presented to the judge 
who presided at the trial. Presentation to another judge will 
not suffice, except in certain cases prescribed by the statutes. 
Booth v. Schnack, 19 H. 659 (1909). 

26. Mere absence of the presiding judge from the court 
house, the judge being in the city and accessible, will not 
excuse failure to present to him a bill of exceptions. Booth 
v. Schnack, 19 H. 659 (1910); Ii Estate v. Mele, 14 H. 311 
(1902). 

27. An extension of time for filing a bill of exceptions 
can be validly granted only within the time allowed by statute 
or within any prior extension of time. Kauhane v. Laa, 19 
H. 526, 527 (1909); Harrison v. Magoon, 16 H. 170, 172 
(1904); Kapiolani Estate v. Thurston, 16 H. 147, 148 
(1904); Kapiolani Estate v. Peck, 14 H. 580, 582 (1903). 

28. If one or more exceptions are properly incorporated 
in the bill and presented in time, neither the bill nor the re- 
maining exceptions can be dismissed. Kauhane v. Laa, 19 H. 
526 (1909); Territory v. Cotton Bros., 17 H. 608, 611 
(1906); Harrison v. Magoon, 16 H. 170, 172 (1904). 

29. A ruling on a motion for a new trial does not sus- 
pend the judgment or operate as an extension of time within 
which to incorporate in a bill exceptions otherwise barred. 
Kauhane v. Laa, 19 H. 526 (1909); Harrison v. Magoon, 16 
H. 332, 334 (1904). 

30. A continuance will not be granted in the supreme 
court for the purpose of applying to the trial court for an 
amendment of a bill of exceptions, in the absence of a showing 
of grounds for the amendment. Kalamakee v. Wharton, 19 H. 
472 (1909). 
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31. Failure to notify opposing counsel of the filing of a 
pill of exceptions does not warrant the dismissal of the excep- 
| tions in the supreme court. Territory v. Ah Moon, 14 H. 203 
(1902) ; Egan v. Brewer, 9 H. 198 (1902). 

32. The supreme court may allow an exception upon the 
refusal of the trial judge to do so before final disposition of 
‘the case, it being shown to be conformable to the truth. Terri- 
tory v. Ah Quong, 14 H. 108, 111 (1902). 

33. A trial judge cannot refuse to sign a bill of exceptions 
until the final disposition of a case when he is satisfied of its 
| correctness. Territory v. Ah Quong, 14. H. 108, 111 (1909). 

34. A bill of exceptions will not be settled by the supreme 
court, where it has never been presented for settlement to 
the trial judge, or his successor in office. McGrew v. McGrew, 
| 10 H. 600 (1897). . 

35. A bill of exceptions presented to a justice was ini- 
tiated by him, with the note that it should be completed later, 
and as it was not again presented for allowance it was held 
that there was no bill of exceptions before the appellate court. 
King v. Atona, 7 H. 542 (1889). 

36. Under rules of court not now in force the time for 
| presenting a bill of exceptions could not be extended by con- 
sent of opposing counsel or waived by him. Perrett v. Ka-aa, 
1 H. 269 (1888). . 
| 87. Time may be allowed in which to settle a bill of 
exceptions, after it has been presented, but not before. Wide- 
mann v. Ah In, 7 H. 262 (1888). 


EXECUTION. 


Injunction against sale under. SEE Injunction, II (a). 
Property which is exempt from. Sere #remptions. 
SEE arso Judicial Sales. 


I. NATURE AND ESSENTIALS. 


1. The issuance of a second or alias execution is a matter 
resting in the sound discretion of the court. Moll v. “George,” 
1H. 276 [495] (1856). . 

9. An alias execution issued after the dismissal of an 
appeal may be good even though the original: may have been 
bad because issued pending an appeal from a district court. 
Kalanianaole v. Dimond & Co., 15 H. 486, 490 (1903). 
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3. Where a sheriff seeks to justify the taking of persona’ 
property by virtue of an execution issued upon a judgment, 
the judgment record and execution must be produced and ą 
levy shown under it. Consolidated Amusement Co. v. Jarrett, 
92 H. 587 (1915). | | 


II. PROPERTY SUBJECT TO EXECUTION. 


4, The property of an absent debtor if found and identi- 
‘ fied within the jurisdiction may be reached by legal process, 
and applied to the payment of any lawful judgment against 
him, and this rule applies to ships, and shares in ships. Moll 
v. “Vaquero,” 1 H. 277 [497] (1856). 

5. Houses ‘and fences affixed to real estate are not per- 
sonal property and as such liable to execution against one not 
having the fee in the land. Armstrong v. Kapohaku, 5 H. 
185, 189 (1884). . 

6. A judgment cannot be levied upon. Hyman Bros. v, 
Sing Warn, 16 H. 106, 110 (1904). 

7. A part of mortgaged chattels may be levied upon. 
Inter-Island Tel. Co. v. Liliuokalani, 16 H. 605 (1905). 


III. ISSUANCE, FORM AND REQUISITES OF WRIT. 


8. Where an execution issued by mistake for. a smaller 
amount than the judgment, the court may on motion and 
notice, allow an alias execution for the balance of the judg 
ment. Hackfeld v. Ludovico, 10 H. 348 (1896). 

9. The regularity of the issuance of writs of execution 
and venditiont exponas by the clerk, and a sale thereunder by 
the sheriff, cannot be reviewed on writ of error; the proper 
remedy is by audita querela. Schoening & Co. v. Miner, 22 
H. 353 (1914). a 
i IV. LIEN AND LEVY. 


10. Where the marshal, upon receiving an execution, read 
it to defendant but did not take any. property into his custody 
or make an inventory, there was no levy, and a subsequent 
garnishment took precedence. Everett v. Bolles, 6 H. 153 
(1875). ae 

11. An execution must be postponed to the lien of 4 
prior attachment. Holmes v. Soper, 6 H. 564 (1885). 

19. In order that a sheriffs sale of personal property 
taken upon execution shall: vest in the purchaser a good title 
it is indispensable that a valid levy shall have been made. 
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Ferry v. Hakalau Plantation Co., 21 H. 745, 750 (1918); 
Murphy v. Hitchcock, 22 H. 665, 669 (1915). 

13. Where an officer purporting to levy an execution on 
a growing crop of sugar cane merely read the writ to the 
execution defendant and posted the usual notices of sale in 
public places, but did not go to the premises where the cane 
was growing, did not see the property sought to be levied on, 
never Obtained possession of it, and made no indorsement of 
the attempted levy on the writ until the return was made 
after the sale of the property, held, that no valid levy was 
made. Ferry v. Hakalaw Plantation Co., 91 H. 745 (1918). 

14. A writ of execution is levied upon real property 
by posting the officer’s notice of sale describing the property 
in three conspicuous places within the district, publishing it 
ina Honolulu daily newspaper during thirty days prior to sale 
and posting the notice upon the premises. Maile v. Tax Asses- 
ur, 18 H. 807 (1907). Sre Van Gieson v. Maile, 918 U. S. 
338 (1909). 


V. STAY OF AND RELIEF AGAINST EXECUTION. 


15. A district magistrate may issue execution upon good 
ause shown in cases involving over $20.00, notwithstanding 
appeal, if no bond is furnished to pay judgment on appeal. 
plat & Son v. Dickey, 15 H. 590 (1904). Comparr Wong 
Chow v. Dickey, 14 H. 524 (1902). 

16. Under R. L. 1915, See. 2510, execution cannot issue 
pending appeal unless upon good cause shown and an oppor- 
tunity given to stay execution by filing a supersedeas bond. 
hre C. J. Hutchins, 15 H. 624 (1904). 

17, Equity will not enjoin an execution sale of land in 
wder to avoid the sacrifice which would result from a sale 
pending litigation concerning the title, nor on the ground, 
which was available and had been adjudicated in the action 
tt law, that the land was claimed by the defendant to be 
xempt from sale on execution. Atcherley v. Jarrett, 19 H. 
“MH (1909). l 

VI. SALE. 


(a) Manner, Conpvot, VALIDITY AND CONFIRMING OR 
VACATING. 


18. In levying upon a ship or any other chattel owned 
in common, the officer may levy on the whole, but he can 
ll only the individual share of the judgment debtor. Till- 
Man v. Spencer, 2 H. 178, 181 (1859). 


342 EXECUTION. 


19. The sale of land under execution is a statute pro 
ceeding and the statute prescriptions must be exactly followed. 
Lindsey v. Kainana, 4 H. 165, 168 (1879)... 

20. A sheriff’s deed of land sold in pursuance of an 
execution issued upon a judgment of a district court, a trans 
cript of which has not been docketed in the supreme court, 
_ does not pass a legal title to the land. Lopez v. Kaiaikawaha 
9 H. 27, 31 (1898); Lindsey v. Kainana, 4 H. 165, 170 
(1879). 

21. The provisions of law relating to the issuance of 
execution and the sale of real estate thereon must be strictly 
followed. Mist v. Kawelo, 18 H. 302, 804 (1901). 

22. A sale of real property under execution by a sheriff 
to his clerk is not illegal as it does not appear that there 
was fraudulent collusion between them. Maile v. Tax Asses 
sor, 18 H. 807, 811 (1907). See Van Gieson v. Maile, 
918 U. S. 338 (1909). 

23. Repeated promises of the judgment debtor to pay. the 
judgment not having been kept the high sheriff was justified 
in requiring his bids at the execution sale to be accompanied 
by a cash deposit. Maile v. Tax Assessor, 18 H. 307, 311 
(1907). Sex Van Gieson v. Maile, 213 U. S. 338 (1909). 

24. An execution sale of land pending an order by a dis- 
trict magistrate restraining the sale, whether the order be 
authorized by law or not, will be set aside in equity when 
grossly inadequate prices were obtained. Maile v. Tax Asses- 
sor, 18 H. 807 (1907). ArrirmeD: Van Gieson v. Maile, 
918 U. S. 338 (1909). 

25. Where a sheriff levies upon and sells property under 
a writ of execution upon defective notice, and the judgment 
debtor, having the opportunity to object, does not object 
until twenty-three days after the property is sold, the sale is 
valid. Yamamoto v. Sakurai, 20 H. 678 (1911). 


(b) Riaurs or PURCHASER Ar. 


26. A sheriffs deed upon execution sale conveys only 
the title of the judgment debtor at the time of the sale, not 
an after-acquired title. Lopez v. Kaiaikawaha, 9 H. 27, 31 
(1893). 

27. Fish in a private pond, unconnected with public 
waters, do not pass by sale of a leasehold interest in the 
pond made under execution, the levy and notice of sale being 
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slent as to the fish, and the execution defendant being admit- 
td to be the owner of the fish at the time of the levy and 
ale. Murphy v. Hitchcock, 22 H. 665 (1915). 


VII. RETURN. 


28. A sheriffs return to an execution is not conclusive 
wainst a stranger to the proceeding in which the writ was 
sued whose rights are affected by it. Ferry v. Hakalau Plan- 
tation Co., 21 H. 745 (1918). 


VIII. WRONGFUL EXECUTION. 


29. A plaintiff in execution does not ipso facto become a 
trespasser with an officer who makes a wrongful levy, but 
he does by giving bonds of indemnity, by directing the sale, 
md receiving a part of the proceeds. Tillman v. Spencer, 
2 H. 178, 181 (1859). 
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Rights of claimants holding mortgage security. Srp Mort- 
gages, 50, 61, 65, 66. 

Action on bond of. Sex Bonds, 3, 4. 

Action for accounting by. SEE Equity, 18. 

Rights of judgment creditor against estate. Sere Estop- 
pel, 17. 

SEE ALSO Wills. 


I, ADMINISTRATION IN GENERAL. 


1. The common law rule as to executors de son tort does 
not apply in Hawaii. Frag v. Adams, 5 H. 664 (1886). 

9. Whether administration could be granted in Hawaii 
won an estate whose only assets were a judgment, quaere. 
Newell v. Horner, 9 H. 688, 636 (1894). 

3. An administrator as such cannot commit a tort. Kalua 
v. Camarinos, 11 H. 557 (1898). 

4. An administrator carrying on the business of his intes- 
tate is personally liable to a third person through the negli- 
gence of his servant employed in the business while acting 
within the scope of his employment. Kalua v. Camarinos, 
U H. 557 (1898). 

_.5. The word “trustee” in an appointment by a probate 
Judge and in a resignation from office may be held to mean 
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“administrator with the will annexed.” Estate of Hol 
15 H. 580 (1904). 

6. Where parties appear in a probate proceeding ar 
submit to the jurisdiction of the court, their successors p 
interest are bound by the proceeding, even though there w 
no publication of notice thereof in accordance with a rule 
court. Estate of Holt, 15 H. 580, 584 (1904). 

7. From the fact that certain administrators were a 
pointed “with the will annexed” the inference would seem 
be that the probate court proceeded upon the assumption thi 
the document referred to in the petition as a will did contat 
a devise of property, otherwise the case would have been ox 
of intestacy and the appointment would have been of admini 


trators without any reference to a will. Lau Lam v. Whi 
comb, 21 H. 959, 255 (1912). 


II. APPOINTMENT, QUALIFICATION AND TENURE. 


8. The probate courts are authorized to remove executor 
appointed by wills and to appoint in their place administrator 
cum testamento annexo. Estate of Gill, 2 H. 699 (1863) 

9. Where one of two administrators of an estate has i 
claim against the estate which the other disputes, it is hi 
duty to resign, if he insists on his claim; whereupon he ma 
present his claim, and sue upon it if it is rejected. Estate o 
Hana, 4 H. 499 (1889). 

10. An administrator with the will annexed, who is ap 
pointed in place of an executor on his resignation, has all fh 
duties, powers and responsibilities of the executor. state o 
Banning, 9 H. 458, 463 (1894). 

11. An administrator de bonis non should not be appoint 
ed where there are no unadministered assets. Long v. Holt 
18 H. 290, 296 (1907). 

12. <A will appointing two daughters, M. and M. B., “te 
be the sole executrices of this my will,” and directing that il 
the testatrix should die before M. “and” M. B. shall be of ful 
age the H. T. Co. should “act as such executor and truste 
until they the said Muriel Campbell and Mary Beatrice Camp 
bell shall reach their majority and are qualified to act as such 
executrices and trustees” (the company and the daughter 
having been appointed trustees under the will), the “elder 
daughter coming of age after the death of the testatrix and 
before the will is probated is entitled to letters testamentarf 
with the H. T. Co. This construction presents less difficulty 
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(jan any other, “their” majority being construed as meaning 
“gs they respectively reach the age of majority,” and “and” 
mean “or.” Estate of Parker, 19 H. 393 (1909). 


III. ASSETS, APPRAISAL AND INVENTORY. 


13., An inventory is not conclusive but is prima facie 
eridence of the property of the estate that has come into the 
possession, or under the control of the executor. Estate of 
Gill, 2 H. 681, 688° (1863). 

14. A lease for a term of years which does not name 
the executors, administrators and assigns of the lessee, passes 
to the representatives of a deceased lessee, in spite of the 
mission. Nakina v. Bailey, 3 H. 763 (1877). 

15. An advancement is no part of an intestate’s estate. 
Peterson v. Kaanaana, 10 H. 384, 386 (1896). 

16. Proceeds of insurance policies payable to the legal 
heirs of an intestate, although collected by the administrator, 
are not assets of the estate of the deceased and should be paid 
by the administrator to the legal heirs of the intestate. In re. 
Estate of A. B. Scrimgeour, 17 H. 122 (1905). 


IV. COLLECTION AND MANAGEMENT OF ESTATE. 
(a) In GENERAL. 


17. Executors and administrators, as well as all other 
trustees are bound to use the same care and wisdom in manag- 
ing the estate, that a prudent man would exercise in his own 
affairs. Estate of Vida, 1 H. 89, 91 [152, 156] (1853). 

18. Where a decedent was the proprietor of a going 
business, and it appeared that a sale at public auction of the 
stock would have meant a sacrifice, the administrators were 
held justified in continuing the business for a time. Estate of 
Vida, 1 H. 89, 91 [152, 156] (1858). 

19. Where an administrator has surplus funds of the 
estate in his hands and mixes them with his own so as to derive 
therefrom an increased amount of credit, or has used them 
in any way so as to gain interest thereon, he is chargeable 
ie interest. Estate of Turner, 1 H. 966, 269 [476, 483] 
1856). 

20. If there are several executors it is the duty of all 
to see that the estate, or the income arising from it is applied 
to the purposes designated by the testator; and for negligence 
in the discharge of this duty all the executors are responsible. 
Estate of Gill, 2 H. 681, 689 (1863). 
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21. It is the duty of executors to invest spare money of 
the estate for the benefit of the heirs. stale of Guill, 2 H. 
699, 702 (1863). 

29. Executors who delegate to the widow of testator the 
authority to incur liabilities on behalf of the estate in her 
maintenance and that of her children, cannot thereafter object 
to such liabilities even though they may be extravagant inl 
amount. Stillman v. Davies, 5 H. 494 (1885). 

23. The management of the income of an estate, afte 
it has vested in the widow, who was entitled to all of it fort 
her life, is no part of an executor’s duties, and commissions 
may not be charged therefor. Estate of McBryde, 8 H. 472,4 
477 (1892). l 

24. Executors may not turn over the performance of their f 
trusts to a business house and return the accounts of the latter 
as their accounts; nor may they have commissions on such 
accounts. Estate of McBryde, 8 H. 472, 477 (1899). 

25. <A suit in equity by heirs of a deceased mortgagor, | 
to redeem the mortgage is not an interference with the admin- 
istration of the estate and such suit may be brought without 
leave of the probate court. Kahoomana v. Carvalho, 11 H. 
516 (1898). 

26. An executor is chargeable with interest on moneys 
of the estate held by him uninvested for a period of more 
than a year. state of Lazarus, 18 H. 242 (1901). 

27. <A court of equity will not advise an administrator 
upon a simple question of law about which he should have 
consulted an attorney. Kaikainahaole v. Allen, 14 H. 527 
(1902). Seg Long v. Holt, 18 H. 290, 296 (1907). 

28. It is the duty of courts before whom estates come for 
settlement to see that they are protected in every instance, 
irrespective of whether objection to the allowance of expenses 
and fees is made by the parties interested. Notley v. Brown, 
16 H. 575, 579 (1905). See Estate of Kamaipualii, 19 H 
163, 166 (1908). 

29. One who becomes an administrator must perform the 
ordinary work of such or else decline to be appointed. state 
of Enos, 18 H. 542, 549 (1908); McBryde Estate, 8 H. 472, | 
478 (1899). 

30. An investment by an executor is improper in the 
absence of explanation, and in any event a loan made to him 
self should not be allowed. Estate of Enos, 18 H. 542, 555 
(1908). 
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(b) REAL PROPERTY AND INTERESTS THEREIN. 


31. In the early days in Hawaii administrators held the 
realty of their decedents, but after the discharge of an admin- 
jstrator he ceased to have any such authority and his posses- 
son was adverse to the heirs. Kahukuleionohi v. Kakaima- 
hale, 6 H. 183 (1876). 

39. Although an executor is not in law entitled to pos- 
session of land, a defendant who allows the substitution of 
an executor as plaintiff in an ejectment suit without objection 
must be regarded as having waived objections to the capacity 
of the plaintiff. Magoon v. Pioneer Mill Co., 17 H. 159 
(1905). 

38. Expenses for maintaining and repairing residences 
under a direction in a will to “maintain said residences, build- 
ings and grounds in suitable condition and repair at the charge 
of my estate,” were properly paid out of the general income 
of the estate. Campbell Est. v. Campbell-Parker, 18 H. 34, 
41 (1906). Sex 916 U. S. 367 (1910). : 

34. Sums expended by executors in connection with the 
realty, such as commissions on income from realty, insurance, 
taxes, water rates, alterations to buildings other than home- 
steads, ete., were properly paid out of the gross income of the 
estate where the only direction in the will is that the executrix 
and executors are to take possession of and manage the estate 
and collect the income therefrom pending distribution. Camp- 
bell Est. v. Campbell-Parker, 18 H. 34, 42 (1906). SEE 
216 U. S. 867 (1910). 


(c) PERSONAL PROPERTY. 


35. An executor has complete authority over the personal 
property of the estate and may pledge the same for a lawful 
purpose; and in the absence of fraud or knowledge by the 
pledgees that the pledge was for an unlawful purpose, the 
court will not order the pledgees to surrender the securities 
pledged. Cartwright v. Allen, 6 H. 355, 362 (1882). 

36. An administrator, who purchases goods to keep up 
the stock of decedent’s store with the consent of the court, 
and is later held personally responsible for such purchases, 
may be reimbursed from the estate. state of Akana, 11 H. 
420 (1898). 

37. An administrator may exchange securities for shares 
of greater value to which the decedent was entitled. Haw. 
Trust Co. v. Henry Waterhouse Trust Co., 18 H. 410 (1907). 
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V. ALLOWANCES TO SURVIVING WIFE. ` I 


58. Under a direction in the will to “pay to my said 
wife for the use of herself and our children as a family 
allowance such sum monthly as may from time to time be 
approved and decreed by the court having jurisdiction of the 
probate of this will,” it was proper to charge such family allow- 
ance against the gross income of the estate: Campbell Est. v, 
Campbell-Parker, 18 H. 34, 42 (1906). Sree 216 U. 8. 
367 (1910). 

39. Under the provisions of the will the widow’s one- 
third of the net income from realty should be paid eN 
family maintenance for minor unmarried children is deducted. 
Campbell Est. v. Campbell-Parker, 18 H. 34, 43 (1906), 
Sre 216 U. S. 367 (1910). 


VI. ALLOWANCE AND PAYMENT OF CLAIMS. 
(a) LIABILITIES or ESTATE. 


40. Executors and administrators may compromise a | 
debt where it is clearly for the interest of the estate so to do, | 
and may also arbitrate disputed claims, when they act with 
discretion and good faith. Estate of Vida, 1 H. 89, (159, 
158] (1853). 

41. As against creditors, no more should be seed for 
funeral expenses than is absolutely necessary, regard being 
had to the degree and condition in life of the deceased. Estate 
of Vida, 1 H. 89 [152] (1853). 

49. The death of a debtor who has stated an account 
with his ereditor does not suspend the running of interest, 
and the account bears interest until paid. Bolles v. Unna, 
3 H. 397 (1872). 

43. An annuity made a charge on real estate by will is 
taken subject to the payment of the debts against the estate. 

If the entire estate is consumed in paying debts the beneficiary 
takes nothing. Austin v. Holt, 15 H. 414 (1903). 

44. A judge in probate has statutory authority (See. 
2272, R. L. 1915) to compel an administrator to obey an order 
to pay a creditor a dividend of forty per cent. as paid other. 
creditors, although the administrator has been discharged on - 
a hearing of his petition for allowance of final accounts and 
discharge, at which hearing the creditor was not present, not 
having received notice of it, and his claim not having been 
considered. Estate of Ahi, 19 H. 232 (1908). 
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45. An administrator may be required by order of a 
probate judge to pay a creditor’s claim. Estate of Ahi, 
19 H. 232 (1908). 


(b) PRESENTATION AND ALLOWANCE. 


46. Prior to the passage of Act 37, S. L. 1898 (R: L. 
1915, §2493) it was held that a notary’s notice of protest 
served upon executors was a sufficient presentation of a claim 
to fix the liability of a deceased indorser of a note. Bishop 
é Co. v. Williams, 9 H. 999, 303 (1898). 

47. Although one presentation of a claim against a dece- 
dent’s estate is attached to a complaint as a bill of particu- 
lars, another presentation may be proved. Poor v. Smith, 
10 H. 467 (1896). l 

48. An administrator is not authorized to pay a claim 
which is-not presented according to law. Estate of S. Kaiu, 
17 H. 514, 516 (1906). 

49. Presentation of a claim to an administrator does not 
of itself operate as a waiver of a lien upon the estate of the 
decedent. Castle Estate v. Haneberg, 20 H. 123, 127 
(1910). l 

(e) Dispurep CLAIMS. 


50. A rejection of a claim against the estate of a de- 
ceased person must be brought home to the claimant, in order 
to bring the claim within the statute limiting the time for 
bringing suit to two months after rejection. Larsen v. Water- 
house, 7 H. 897 (1888). l 

51. In the absence of statute the probate court has no 
jurisdiction to pass upon disputed claims against an estate. 
Estate of Ahi, 19 H. 232, 985 (1908); Estate of Hana, 4 H. 
499 (1889). 

(d) PRIORITIES AND PAYMENT. 


52. A judgment creditor is not entitled to a priority of 
payment, over creditors by simple contract, out of the assets 
of an insolvent estate. Nathan v. Estate of Vida, 1 H. 84 
[148] (1859). Sze Ching Tam Shee v. Oriental Life Ins. 
Co., 19 H. 663 (1909). 

58. Where the estate was insolvent, the court allowed the 
payment of three months’ wages of a clerk of the deceased 
as a preferred claim. Estate of Vida, 1 H. 89, 90 [152, 
154] (1853). 
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54. Expenses of the last illness of a decedent are not en. 
titled to priority of payment over ordinary debts.. Grace y, 
Smith, 14 H. 144 (1902). 

55. In the absence of statute the rule at common lay 
is followed in Hawaii, that expenses of administration take 
precedence over debts of decedent. Notley v. Brown, 16 H, 
575 (1905). 

56. Decedent’s note secured by mortgage on real estate 
should if properly presented be paid in the same manner as 
other debts, without contribution from the widow, and she 
will be entitled to dower in the estate redeemed, notwithstand- 
ing her release in the original mortgage. Trustees Ena Estate 
v. Maria K. Ena, 18 H. 588 (1908). 

57. Debts of a solvent estate should be paid from eash, 
but if that is insufficient the personalty in which the widow has 
no dower interest should be sold first. Trustees Ena Estate 
v. Maria K. Ena, 18 H. 588 (1908). 

58. A judgment creditor who had. obtained allowance of 
his claim against the estate of decedent. may be equitably 
estopped thereby from causing the land of tlie decedent to be 
levied on and sold on execution pursuant to his judgment. 
Ching Tam Shee.v. Oriental Life Ins. Co., 19 H. 663 (1909). 


VIL DISTRIBUTION OF ESTATE. 


59. Money received by executors on account of a‘sale of 
an interest in the estate made up of land, chattels’ » real, 
water and pasture franchise, is not income but capital, 
` and must be accounted for as part of the reversion. PAM 
of McBryde, 8 H. 472, 476 (1892). y 

60. Where a will devised the income of the estate to the 
widow for life, money which was due the testator in his life- 
time is not income, but capital, and must be accounted for as 
part of the reversion. Estate of McBryde, 8 H. 472, 476 
(1892). 

61. An executrix who withholds, without just cause and 
for an unreasonable length of time, money which she should 
have paid over to the legatees, is chargeable with interest. 
Estate of Hspinda, 9 H. 342 (1894). 

62. A receipt given by a beneficiary of an estate for his 
share does not estop him from seasonably objecting to items of 
property mentioned therein. Estate of Banning, 9 H. 459, 
464. (1894). 

63. Where an executor has assets in his hands sufficient 
to pay debts and legacies, all legacies are payable in one year 


EXECUTORS AND ADMINISTRATORS. 351 


from the date of death, and bear interest thereafter. Estate 
of Wilder, 9 H. 492, 495 (1894). 

64. A decree of distribution of an estate does not bar 
an adverse claim by one who had not proper notice to appear. 
Estate of Ahi, 19 H. 282, 988 (1908); Mikalemi v. Luau, 
6 H. 47, 49 (1871). 

65. There is no statutory authority for notice by publi- 
cation of hearings of adiministrators’ petitions for allowance 
of final accounts and discharge, and in the absence of statute 
constructive notice by publication is not sufficient. Estate of 
Ahi, 19 H. 982, 238 (1908). 

66. Where, prior to final settlement, an administrator, 
by er parte petition, procures an order permitting him to dis- 
tribute nearly all the funds in his hands, one-third to the 
widow, and two-thirds to a son, of the deceased, stating in his 
petition that they are the heirs of deceased, and makes such 
payments, after which another child of deceased, a daughter, 
appears and claims a distributive. share in the estate, it is 
proper to surcharge the accounts of the administrator to the 
extent of one-half of the amount paid by him to the son. 
Estate of D. H. Davis, 22 H. 486 (1915). ` 


VIII. SALES AND CONVEYANCES UNDER ORDER OF COURT. 


67. An administrator is a trustee for all the parties inter- 
ested, and as such he cannot be permitted, while selling prop- 
erty for the benefit of others, to become himself the purchaser. 
Estate of Turner, 1 H. 266, 267 [476, 479] (1856). 

68. Where an administrator has made a personal profit 
out of the sale of assets of the estate he may be required by 

«the court to account for the same to the heirs. Lstate of Tur- 

‘ner, 1 H. 266, 268 [476, 481] (1856). 

% 69. Administrators’ and executors’ sales under order of 
ourt are judicial sales subject to confirmation and the statute 
f frauds, requiring a memorandum in writing, does not 

ply to them. Unauna v. Armstrong, 8 H. 705 (1876). 

70. In case of a sale of land of a decedent for the pay- 
ent of his debts the widow’s dower is not alienated by the 
oceedings, and she remains a tenant in common with the 
rehasers. Luha v. Holt, 5 H. 182 (1884). 

71. The jurisdiction to order the sale of real property of 
decedent when the personal estate is insufficient has been 

¿exercised by the probate courts of Hawaii from the time of 
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their creation. Kapena v. Kaleleonalam, 6 H. 579, 589 
(1885). l 

79. Estates of decedents should not be subjected to unnec- 
essary legal expenses, and an attempted sale of the real estate 
of minors to pay unnecessary fees is expressly disapproved. 
Estate of Kamaipiialii, 19 H. 163 (1908). 

73. An order for the sale of real estate to pay debts is 
properly vacated, before confirmation of the sale, when it 
appears that it was made before the time for filing claims 
had expired, with no showing that the personalty had proved 
insufficient, upon insufficient jurisdictional allegations, and 
with no notice to the heirs. Estate of Kamaipiialii, 19 H. 163 
(1908). ; 

IX. INSOLVENT ESTATES. 


74. Where a creditor of an intestate whose estate is in- 
solvent holds security for his claim, and after his claim is 
presented disposes of the security, the sum realized operates 
as a partial payment to reduce his claim pro tanto, and he is 
thereafter entitled to dividends only on the amount remaining 
due on the claim. Est. of Kapu, Deceased, 18 H. 369 
(1907); Castle Estate v. Haneberg, 20 H. 128, 127 (1910). 


X. ACTIONS. 


75. The time within which suits against executors or 
administrators must be begun does not begin to run until 
their appointment. Shaw v. Kahala, 3 H. 867 (1872). SEE 
Cleghorn v. Bishop, 8 H. 483 (1878). 

76. Unless a suit is brought against an administrator 
within the time required by law it is barred. Markle v. 
Smith, 8 H. 870 (1879). 

77. In an action against an administrator on a rejected 
claim he cannot rely as a defense upon the fact that he has not 
published the statutory notice to creditors. Nawahine v. Day- 
ton, 8 H. 101 (1890). 

78. A defendant in an action by an administrator may 
not attack the status of the administrator in such action. - 
Magoon v. Ami, 8 H. 191, 195 (1890). | 

79. The action of replevin is to recover from the party 
in possession specific property alleged to be wrongfully de- 
tained from the plaintiff, and where the plaintiff, the party 
claimant, is not a creditor of deceased’s estate, her claim is 
not within the statute requiring suit to be instituted within . 
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two months after rejection of a claim. Hmele v. Williams, 
10 H. 198, 124 (1895). 

80. An executor or administrator cannot waive the pro- 
visions of the statute requiring a suit on a rejected claim 
to be filed within two months of rejection. Defries v. Cart- 
wright, 10 H. 249 (1896). 

81. <A claim against a decedent was filed Feb. 25, and 
rejected Feb. 26. Suit was filed April 27th; held, that the 
action could not be maintained under the law requiring suit 
to be brought within two months after rejection of the claim. 
Defries v. Cartwright, 10 H. 249 (1896). 

82. The statute relating to suits upon rejected claims 
against estates need not be specially pleaded. Defries v. 
Cartwright, 10 H. 249 (1896); Shaw v. Kahala, 3 H. 367 
(1872). 

83. The statutory right of executors and administrators 
to be exempt from suits during six months after probate, 
except in the case of rejected claims, does not extend to actions 
concerning property not belonging to the estate. Lazarus v. 
Carter, 11 H. 541 (1898). 

84, An administrator is generally bound to perform the 
contracts of his decedent relating to personal property even 
though not expressly named in the contract, except where the 
acts to be performed are intended to be performd personally. 
Paris v. Greig, 12 H. 274, 283 (1899). SEE Paris v. Magoon, 
14 H. 612, 614 (1903). 

85. An administrator may be liable in damages for a 

breach of a contract occurring before the death of his decedent, 
even though the contract is of a nature personal to such dece- 
dent. Paris v. Magoon, 14 H. 612, 614 (1903). 
' 86. A bill originally charging conspiracy and fraud and 
now sought to be maintained against an executor for wrong- 
fully disposing of a leasehold of the estate is properly dismissed 
upon the finding of the trial judge, warranted by the evidence, 
that the executor received consideration and was acting in 
what he believed the best interests of the estate. Savidge v. 
Antone, 19 H. 329 (1909). 


XI. ACCOUNTING AND SETTLEMENT. 
(a) Dury ro ACCOUNT. 


87, Where one of three executors was allowed by his co- 
executors to retain possession of a large sum of the estate 
money for more than two years, without security or the pay- 
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ment of interest, their discharge. was refused until the money 
was accounted for. Estate of Gill, 2 H. 681 (1863). 

88. It is no defense to a motion to compel an adminis. 
trator to account, that he has paid over the funds of the estate 
to another, unless such payment was made at the request of | 
the movants. Estate of Phillips, 12 H. 284 (1899). 

89. In the absence of exceptional circumstances an admin- 
istrator should wind up an estate in about eight months. Es 
‘tate of Enos, 18 H. 542, 546 (1908); Estate of S. Kaiu, 
17 H. 514 (1906); Estate of Espinda, 9 H. 342, 344 (1894), 

90. An annual or intermediate accounting, had ez parte 
and without notice, is for the convenience of an administrator, 
‘is not final, but. is subject to modification or annulment by 
the circuit judge sitting in probate, at any time before final 
distribution. Estate, of Davis, 22 H. 486, 489 (1915). 


(b) PROCEEDINGS FOR ACCOUNTING. 
SEE Equity, 81. 
(c) Cuarces AND CREDITS. 


91. Interest on sums disallowed an administrator in his i 
account can only be allowed by way of penalty for negligence 
or breach of trust. Estate of Banning, 9 H. 512 (1894). 

92. Reasonable expenses incurred by executors in pro : 
ceedings to contest will are expenses of administration. Not 
ley v. Brown, 16 H. 575 (1905). 

93. An administrator will be surcharged with expendi- 

tures not shown to have been reasonably necessary. state 
of S. Kaiu, 17 H. 514 (1906). - 
_ 94. A fee of a surety company for the premium on the 
bond of an executor or administrator is not chargeable to the 
estate. (Bur srr Act 7, S. L. 1909, R. L. 1915, See. 2542.) 
Estate of A. Enos, 18 H. 542, 549 (1908); Estate of Gal- 
braith, 18 H. 660 (1907). 

95. An executor may charge an estate for clerical assist- 
ance and legal services when the necessity therefor and the | 
reasonableness of the amounts are shown. Estate of A. Enos, 
18 H. 542, 550 (1908); Estate of Kaiu, 17 H. 514 (1906); 
Estate of Maikai, 3 H. 599 (1874). . 

i 96. An executor should not include in his accounts ficti- 
‘tious entries of the collection and payment of moneys. Fstate 
of A. Enos, 18 H. 542 (1908). 
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97. An executor who allows taxes to become overdue can- 
not charge the estate for the penalty and interest thereon. 
Estate of A. Enos, 18 H. 542, 550 (1908). 


(a) COMPENSATION. 


98. If an executor die before completing his trust, he 
may have for his services not the full compensation provided 
for in the will, but a quantum meruit. Treadway v. Phillips, 
3 H. 178 (1869). 

99. An executor cannot have both his statutory fees and 
compensation under the will. state of King, 3 H. 384 
(1872). 

100. Professional charges for services rendered to an es- 
tate may be made by an administrator who is also a lawyer 
in all cases where the administrator might have employed a 
lawyer. Estate of Maikai, 3 H. 522 (1874). 

101. Commissions of an administrator are allowed in 
accordance with the law in force when the account is allowed. 
Estate of Banning, 9 H. 453, 457 (1894). 

102. Administrators are not to be allowed commissions 
on chattels delivered in kind to an heir or legatee. In re 
Estate of A. Kraft, 16 H. 159 (1904); In re Molteno, 3 H. 
288 (1871). SEE Guardianship of Long Minors, 7 H. 868, 
875 (1888). ` 

103. Commissions.are not to be allowed an administrator 
with the will annexed where a will has directed the sale of 
real estate, but before the sale has actually taken place, the 
devisees, having the entire beneficial interest, have elected to 
take the land in place of the proceeds of the same. An actual 
conversion into money must have occurred to authorize the 
allowance of cominissions under the statute. In re Estate of 
A. Kraft, 16 H. 159 (1904). 

104. Executors are entitled to commissions on amount of 
a mortgage collected where an old loan is called in and a new 
one of a larger amount was immediately made to the same 
mortgagor. Estate of Campbell, 16 H. 512, 516 (1905). 

105. Commissions should not be allowed to an executor 
who is indebted to the estate, nor on moneys not actually re- 
ceived and paid out, nor on payments for expenses of a tem- 
porary administrator, nor on any payments not within R. L. 
1915, Sec. 2542. Estate of A. Enos, 18 H. 542 (1908). 

106. An administrator’s commissions may be reduced or 
Wholly disallowed for neglect of duties. Estate of Enos, 
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18 H. 542, 552 (1908); Estate of S. Kaiu, 17 H. 514 (1906); 
Estate of Rodrigues, 13 H. 202 (1900); Estate of Alina, 
13 H. 388, 630 (1901) ; Estate of Lazarus, 13 H. 242 (1901); 
Estate of Akana, 11 H. 420 (1898). 


(e) STATING, SETTLING, OPENING, AND Review. 


107. An order revoking an order discharging an admin- 
istrator and directing a new accounting is not final for the 
purpose of an appeal. Estate of Banning, 9 H. 857, 359 
(1894). . 

108. The approval of an annual account of an executor 
or administrator, being without notice to any of the parties 
interested is not conclusive as against one who does not appear 
and in that sense is not a final order, but if a party interested 
does appear and objects, and has a hearing on his objections 
and then appeals, the order is final as to such party, at least 
in the sense of its being appealable. Estate of Enos, 18 H. 
542, 546 (1908) ; Estate of Davis, 22 H. 486, 440 (1915). 

109. An order approving partial or annual accounts of an 
executor or administrator is appealable by coexecutors who 
appear and object to same. Estate of A. Enos, 18 H. 542, 
546 (1908). ad l 

110. Where a will names certain persons as executors 
and the residue of the property is devised and bequeathed to 
the same persons in trust, a partial or annual report by one 
of the executors which confuses the administration and trust 
accounts should not be approved. state of A. Enos, 18 H. 
542, 547 (1907). 

111. On appeal from an order approving the accounts 
of an executor objections not made in the trial court may 
be made in the supreme court; and the supreme court may 
raise objections not made by the parties. Estate of A. Enos, 
18 H. 542, 548 (1908); Ñotley v. Brown, 16 H. 575, 579 
(1905). 


XII. FOREIGN AND ANCILLARY ADMINISTRATION. 


112. As a creditor has the right to apply for adminis- 
tration of a deceased debtor, it was held that it would be 
unwise to adopt the rule of the common law that the act of a 
person in taking possession of assets and paying debts of an 
intestate would render him executor de son tort. Frag v. 
Adams, 5 H. 664 (1886). 

118. Where there are ancillary proceedings in probate, 
the estate should be administered in the usual manner by the 
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ancillary administrator and the assets should not as a rule be 
delivered to the domiciliary administrator before the allowance 
of final accounts. Estate of Youmans, 10 H. 207 (1896). 

114. A judgment is assets for the purposes of adminis- 
tration, where the record is, but if the judgment debtor re- 
moves to another jurisdiction, administration may be granted 
there also. Low v. Horner, 10 H. 531 (1896). 


EXEMPTIONS. 


Exemptions from taxation. SEE Taxation, IIT (e). 


1. Property of a wireless telegraph company is not 
exempt from execution as property of a quasi-public corpora- 
tion. Inter-Island Tel. Co. v. Liliuokalani, 16 H. 605 (1905). 

2. A judgment of nonsuit is properly entered in an action 
to recover a horse, wagon and harness levied upon under execu- 
tion, and claimed to be exempt, where plaintiff fails to show 
that he is within one of the classes of persons protected by the 
statute. Fugita v. Motoshige, 22 H. 136 (1914). 

3. Section 2470, R. L. 1915, as amended, which exempts 
specified chattels by which a person following one of a num- 
ber of enumerated occupations, “or other laborer,” actually 
earns his living, from levy and sale under execution, held, not 
to apply to a person using any of such chattels in conducting 
a scheme in the nature of a lottery or game of chance. Fugita 
v. Motoshige, 22 H. 186 (1914). 

4, The burden of proving the exemption is on the party 
claiming it and his right thereto must be shown by conclusive 
proof. Lee Lun v. Henry, 22 H. 165, 173 (1914). 


EXPLOSIVES. 


1. In a statute which prescribes that no one shall store 
in certain places “more than one case of naptha and one case 
of benzole, nor more than ten cases of petroleum, kerosene oil 
or any oil of which the component part is petroleum, naptha, 
or spirits of turpentine,” the words “any oil of which the 
component part is petroleum,” &c., are held not to include oils 
which consist entirely of petroleum, &e. Territory v. Fernan- 
dez, 15 H. 188 (1903). 

2. A penal statute prohibiting the sale of “benzole, petro- 
leum, or any oils of which the component part is naptha or 


t 


i 


358 EXPLOSIVES. 


gasoline” below a certain standard does not, particularly in 
view of the restricted use of the phrase “component part” in 
adjoining sections, prohibit the sale of pure gasoline. below the 
prescribed standard. Territory v. Sing Yuen, 18 H. 611 
(1908). 


EXTORTION. 
SEE Conspiracy, 2, 3. 


EXTRADITION. 


1. The government of a ‘sovereign state may in its discre- 
tion deliver up fugitives from justice on requisition made by 
a friendly government; and it may deliver up one accused 
of a crime not mentioned in the treaty, if there be a treaty. 
In re McCarthy, 5 H. 573, 579 (1886). 

2. There can be no question of the right of the govern- 
ment, independent of any treaty, to surrender a fugitive crim- 
inal upon the request of a foreign state. In re McCarthy, 
5 H. 578, 581 (1886). Ser In re De Flanchet, 2 H. 96, 110 
(1858). 

3. In extradition proceedings the production of an indict- 
ment against the fugitive charging the crime alleged, is a sufi- 
cient presumption of guilt. In re McCarthy, 5 H. 578, 582 
(1886). 

4, Where a prisoner in California, who has been released 
on parole on certain conditions including the conditions that 
he would not leave the county in which he had been convicted 
without the permission of the probation officer of that county, 
and that he would report to such officer twice each month as 
to his conduct and deportment, leaves that state and comes 
to this territory in violation of the terms of his parole, and 
his extradition and return to California for the purpose of 
serving his sentence is sought, the offense for the commission 
of which he was convicted, and not the breaking of parole, 
must be regarded as the ground upon which the requisition for 
his apprehension and delivery is based. in re Gertz, 21 H. 
526 (1913). 

5. A prisoner is charged with crime as well after he has 
been convicted and sentenced, the sentence remaining unsatis- 
fied, as before trial, and he may be extradited as a fugitive 
from justice in this territory where it is shown that he left 
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the state wherein he was convicted in violation of the condi- 
tions upon which he had been released from jail upon parole, 
one of those conditions being that he should not leave the 
county in which he had been convicted and sentenced. An 
escape from the limits prescribed in a parole is, in effect, 
an escape from the jail. In re Gertz, 21 H. 526, 530 (1913). 


FALSE IMPRISONMENT. 


SEE arso Malicious Prosecution. 


1. In an action for false imprisonment it is error justi- 
fying a new trial for the court to refuse to find upon the facts 
whether there was probable cause for the arrest, which was 
proved. Alau v. Parke, 5 H. 2 (1888). See Ah Cheu v. 
Wong Kuai, 3 H. 85 (1868). 

2. A reported to B, the marshal, that a man was about 
to take his child to Kauai; B sent a police officer to the 
wharf to prevent trouble and if a settlement could not be 
reached directed the officer to bring all the parties to the sta- 
tiou house but ordered no arrest; C, a woman, with the child 
was brought with others to the station house and detained there 
from 5 until 9 p. m.; held that a verdict in damages for 
false imprisonment by © against B could not stand. Kanamu | 
v. Wilson, 8 H. 385 (1892). 

3. Confinement voluntarily submitted to is no ground of 
action for damages. Berliner v. “City of Columbia,’ 11 H. 
701 (1899). 

4. Persons directly interested in the prosecution of an 
offender who, either personally or indirectly through their 
attorneys, request of the attorney-general and the court having 
general jurisdiction of the subject-matter that an order be is- 
sued designed to secure the attendance of a certain witness are 
not liable in an action for damages resulting in consequence 
of the order, even though the order prove to have been in excess 
of the jurisdiction of the court. Gomez v. Whitney, 21 H. 
539, 551 (1918). 


FENCES. 


SEE Boundaries. 


1. The expensiveness of the fence contemplated, in com- 
parison with the value of the land or the poverty of one land- 
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owner, does not render the erection of the fence “inexpedient,” 
within the meaning of R. L. 1915, §533. Mendonca v, 
Haupu, 4 H. 255 (1880). ; 

2. Where fence commissioners have a hearing to assess 
the amount to be paid by a person who has not complied with 
an order to fence, notice must be given to such person of the 
hearing; and in the absence of such notice an order by the 
commissioners will be invalid. Gouveia v. Loka, 5 H. 286 
(1885). 

_8. Decrees of fence commissioners to be effectual must 
include a designation of the time within which the work shall 
be done. Lishman v. Perry, 7 H. 266 (1888). 


FINDER OF PROPERTY. 


Driftwood found on or near the shore belongs to the finder; 
and the finder is one who not merely sees it, but who exercises 
some act of ownership over it. Koa v. Kaahanui, 6 H. 167 
(1876). 


FINES. 


An appellant who pays to a deputy sheriff the amount of 
his fine, and then fails to perfect his appeal cannot recover 
back the money. Hennessy v. Wood, 1 H. 152 [267] 
(1855). 


FIRE CLAIMS. 


SEE Insurance, VI, X. 


1. Where a special commission was created to adjudicate 
claims for loss in the “plague fires,’ and the commission 
having heard certain claims awarded to the owners the total 
loss, less the amount paid by the insurers, and stated that the 
balance so awarded was subject to assignments previously 
made to the insurers up to the amounts that had been paid 
by them, upon mandamus to compel an allowance of amend- 
ments. to the awards so as to allow the total loss found either 
wholly to the owners subject to the assignments, or part to 
the insurers and the remainder to the owners not subject to 
the assignments, it was held that the insurers had no valid 
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independent claims of their own. Insurance Co. v. Macfar- 
lane, 14 H. 481 (1909). 

2. It was competent for the legislature to provide that 
the awards of a special commission to adjudicate fire claims 
should be final. Insurance Co. v. Macfarlane, 14 H. 481 
(1902). 

3. An award of the fire claims commission of $5,835 un- 
der claim 2703 as follows, viz: “without qualification, $505, 
subject to interest of claim 240, $2,680,” and similarly subject 
to other claims, the several claimants being interested as land- 
lord and tenants of the same property, is not all payable. to 
the. holder of claim 2708. Colburn v. Auditor, 15 H. 4 
(1905). 

4. <A claimant is not entitled to a warrant for the entire 
amount upon a certificate from the fire claims commission 
that a certain amount is the correct award, when the certificate 
also states that that amount is correct “as per record of judg- 
ments” and that it was “made subject to the interest of” 
another claim. In re Hn Syak Aseu, 15 H. 7 (1908). 

5. A statement in an award made by the fire claims com- 
mission to the owner of destroyed property, that the award 
was made subject to the subrogation of that claimant to an 
insurance company, giving the name of the company, the num- 
ber of the policy and the amount, cannot be considered as an 
award of that amount to the company so as to entitle it as 
_ an awardee to a warrant therefor. In re Royal Ins. Co., 15 H. 
9 (1903). 

6. Under Act 15 of the Laws of 1901 a lessee whose 
only right with reference to the buildings on the demised land 
is to use them during the unexpired term of the lease, is 
not entitled to damages for the loss of such use. state of 
Brash, 19 H. 522 (1909). 


FISH. 


Sze Boundaries, 91. 
I. PROPERTY IN FISH. 


1. Where one catches fish in public waters and confines 
them in a private pond having no outlet to public waters, he 
becomes the owner of such fish and may recover their value 
from another wrongfully taking them from his possession. 
Murphy v. Hitchcock, 22 H. 665 (1915). 


n 
4 
362 Fisu. 


II. PUBLIC OR COMMON FISHERIES. 


9. One who takes a conveyance by metes and bounds, of 
a part of an ahupuaa, but not including any portion of the 
fishing ground adjacent acquires a common right of piscary, 
as a tenant or occupant of the ahupuaa, appurtenant to the 
land purchased, and subject to the rights of the grantor. Haa- 
lelea v. Montgomery, 2 H. 62 (1858). 

3. Where the boats of a whaleship pursued and got fast 
to a whale, and badly wounded it, but were obliged to eut 
loose, and the boats of another ship finally killed it, those of 
the first ship being still in pursuit, it was held that the pro- 
ceeds of the bone and oil taken should be equally divided. 
Heppingstone v. Mammen, 2 H. 707 (1868). 

4, Fish in the open sea are animals ferae naturae, 
and go and come at will, unrestrained. Hatton v. Piopio, 6 
H. 334, 887 (1882). Sse Murphy v. Hitchcock, 22 H. 665, 
668 (1915). 

III. PRIVATE FISHERIES. 


5. The entire fishing ground lying between low water 
mark and the outer edge of the coral reef, or kuanalu, along 
the seaward front of an ahupuaa of land is the private prop- 
erty of the landlord, subject aiways to certain piscatorial 
rights of the tenants. Haalelea v. Montgomery, 2 H. 62, 66 
(1858). 

6. Where testimony was taken by consent of all parties, 
before a boundary commissioner in reference to piscary rights 
claimed by the owner of adjoining land, but the commissioner 
refused to award and define any fishing rights, the parties are 
not estopped from disputing the boundaries of fishing rights 
claimed to be shown by such evidence. Akeni v. Wong Ka 
Mau, 5 H. 91 (1883). 

7. The lessee of an ili kupono within an ahupuaa, but 
not subservient to it, has no right as a hoaaina of the ahupuaa 
in the sea fishery appurtenant to the ahupuaa. ;Shipman v. 
Nawahi, 5 H. 571 (1886). 

8. Every resident on land having a fishing right appurte- 
nant thereto, whether he be an old hoaaina (tenant or old resi- 
dent), a holder of a kuleana title, or a resident by leasehold or 
any. other title, has a right to fish in the sea appurtenant to 
the land as an incident to his tenancy. Hatton v. Piopio, 
6 H. 334, 886 (1882); Shipman v. Crown Land Commission- 
ers, 6 H. 351, 858 (1882). See Haalelea v. Montgomery,” 
2 H. 62 (1858); Shipman v. Nawahi, 5 H. 571 (1886). 
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9. Where the konohiki of an ahupuaa exercises his option 
of taking a tabued fish (ia hoomalw), he has no exclusive right 
to other varieties of fish; he may sell his reserved fish, and 
the tenants may sell the unreserved fish which they take. 
Hatton v. Piopio, 6 H. 884, 887 (1882). 

10. One who has a right to fish within the boundaries 
of a fishing right as an incident to a tenancy of a part of 
the land to which the fishing right is appurtenant, may sell 
such portion of the fish taken as as in excess of his own needs. 
Hatton v. Piopio, 6 H. 334, 887 (1889). - 
© 11. At common law an exclusive right in a sea fishery 
might be acquired by grant or by prescription, which presumes 
a grant. Carter v. Territory, 14 H. 465, 469 (1902). SEE 
Damon v. Hawaii, 194 U. S. 154 (1904); Carter v. Hawaii, 
200 U. S. 255 (1906). 

12. The phrase “private property” used in the statutes 
governing fishing rights cannot mean more than. the rights 
given to the konohiki over the fishery, and such private prop- 
erty could not be said to be held by contract or any covenant 
in the nature of a contract. Carter v. Territory, 14 H. 465, 
474 (1909). Reversen: Carter v. Hawaii, 200 U. S. 255 
(1906). 

13. A royal patent containing after the description of the 
land conveyed, and before the habendum -clause a recital that 
“there is also attached to this land a fishery right in the sea 
adjoining,” without express words of grant referring to the 
fishery, does not convey any right in the fishery. Damon v. 
Territory, 14 H. 465, 479 (1902). Reversep: Damon v. 
Hawaii, 194 U. S. 154 (1904). 

14. The ancient Hawaiian statutes that gave land-owners 
fishing rights in adjacent waters were not in the nature of 
grants, and gave no vested rights. Carter v. Territory, 14 H. 
465 (1902). Reversen: Carter v. Hawaii, 900 U. S. 255 
(1906). Sex Damon v. Hawaii, 194 U. S. 154 (1904). | 

15. The konohiki or landlord's rights in a fishery are 
private property and as such could not pass as an appurte- 
nance to the land. ..Carter v. Territory, 14 H. 465, 476 
(1909). REVERSED: Carter v. Hawai, 200 U. S. 255 (1906). 
See Damon v. Hawaii, 194 U. S. 154 (1904). 

16. A fishery claimed in the Hanapepe river, Rana, is 
held not to be included under sections 95 and 96 of the Organic 

Act, providing for the establishment of fishing rights. Kapio- 
lant Estate v. Territory, 18 H. 460 (1907). 
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IV. PROTECTION AND REGULATION. 


17. The Organic Act repealed all statutes providing a 
criminal remedy for interfering with fishing rights. In re 
Fukunaga, 16 H. 806 (1904). 

18. The preservation of fish is within the proper domain 
of the police power. The legislature may provide by statute 
for a close season for the protection of amaama notwithstand- 
ing the declaration contained in section 95 of the Organic Act. 
Territory v. Hoy Chong, 21 H. 39 (1912). 

19. The prohibition against selling amaama during the 
close season contained in Act 110, Laws of 1911 (R. L. 1915, 
Secs. 633-6) will apply to fish taken from a private pond 
unless it is made to appear that there is no passageway con- 
necting such pond with the sea, or other waters, through which 
amaama may pass. The sale of amaama taken from privately 
owned ponds during the close season may be prohibited if such 
prohibition is found to be necessary in the endeavor to protect 
the amaama of the sea waters of the territory. Territory v. 
Hoy Chong, 21 H. 39 (1912). 

20. The police power of the territory with reference to 
public fisheries has not been restricted by the Organic Act 
so as to prevent the enactment of general laws respecting the 
means or methods by which fish may be taken and forbidding 
‘the use of certain kinds of nets. Territory v. Makaiwi, 21 H. 
631 (1918); Territory v. Matsubara, 19 H. 641, 643 (1909). 


FIXTURES. 


1. Houses and fences affixed to real estate are fixtures 
and not personal property. Arnistrong v. Kapohaku, 5 H. 
185, 189 (1884); Ahoi v. Pacheco, 22 H. 257, 258 (1914). 

2. A custom of natives in former times to remove houses 
from one piece of property to another does not warrant the 
conclusion that a house is personal property. Kahinu v. Aea, 
6 H. 68 (1872). 

3. Houses built upon land by the husband of the owner 
are fixtures. Adams v. Kauwa, 6 H. 280 (1881). 

4. <A house resting on stones, which rest upon the earth, 
is personal property, and not a fixture. Adams v. Kauwa, 6 
H. 280 (1881). 

5. Where one builds a house on the land of another, the 
house becomes a part of the realty, unless there is an agree- 
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ment, express or implied, between the parties, that it is re- 
movable by the builder, in which case the house is personal 
property. Apolo v. Kauo, T H. 155 (1889). 

6. Lathes and other machinery fastened to a building 
by screws and bolts were held not to be fixtures. (Judd, ©. J.) 
Cartwright v. Widemann, 9 H. 685, 689 (1892). 

7. Rough wooden buildings erected by a tenant as stable, 
rooms for employees and sheds for washing hacks. are remov- 
able as trade fixtures during the term of the lease, but come 
within a covenant not to remove erections or additions to the 
leased premises. McCandless v. Lee Chew, 16 H. 530 
(1905). 

8. Water tanks resting on posts and connected with gut- 
ters upon the roof of a house by spouts or pipes nailed to them 
are not removable by a tenant under a lease for a stated term 
after the expiration of the term, the premises meanwhile having 
been leased to the defendants, the plaintiff’s lease containing 
a covenant to yield up the premises at the end of the term 
with all erections, buildings and improvements placed upon 
the same. .Maguire v. Gomes, 17 H. 493 (1906). 

9. A tenant who has the right to remove fixtures must 
do so before he quits possession. Akiona v. Kohala Sugar Co., 
5 H. 359, 361 (1885). 


FORGERY. 


SEE ALSO Criminal Law, 78. 


1. It is forgery to forge an order to “give cloth to S. K.,” 
although the value and quantity be not named. King v. Kala- 
luhi, 8 H. 417 (1878). 

2.. A conviction of uttering a forged died was sustained 
where the check was informally and awkwardly drawn, but con- 
tained the essentials of a valid check and defendant represented 
it to be valid. King v. Heleliilii, 5 H. 16, 18 (1883); King 
v. Mahukalitlii, 5 H. 96 (1884). ~ 

3. One who does not actually forge an instrument, but 
directs the forgery and adopts it may be convicted of forgery, 
and if he utters the forgery knowing the instrument to be false 
or forged, he may be convicted of uttering. King v. Heleliilii, 
5 H. 16, 18 (1883). 
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FORFEITURES. 


Forfeiture of leases and relief against. SEE Landlord and 


Tenant, V, (e), (d). 


FORNICATION. 
SEE Adultery. 


= 1. Unlawful sexual intercourse is either adultery or for- 
nication, and the cohabiting of a man and woman who are 
not married to each other must be prosecuted as one or the 
other of these offenses. King v. Kalailoa, 4 H. 39 (1877). 
2. The offense of fornication may be punished under the 
laws of Hawaii, notwithstanding the extension of the Edmunds 
Act to Hawaii. Territory v. Martin, 19 H. 201 (1908). 


FRAN CHISES. 
SEE Street Railroads. 


1. A special and exclusive franchise for steam navigation 
between the several ports and islands of Hawaii was declared 
forfeited on the ground that the grantees had failed to furnish 
the requisite steam facilities for the inter-island trade, in 
accordance with their contract. Bates v. Prendergast, 1 H. 
290 [522] (1856). 

2. A corporation receiving & a public franchise takes the 
same with knowledge of any previously granted franchise, 
and. in the use of the public streets it must erect its lines 
with reference to the occupancy of the company holding the 
previous franchise, and take the space left unoccupied. Haw. 
Bell Tel. Co. v. Mutual Tel. Co., 5 H. 456, 461 (1885). 

8. The minister of the interior had no right to grant a 
franchise for a street railway in Honolulu; such right rested 
entirely with the legislature. Gulick v. Flowerden, 6 H. 
414, 489 (1883). l 

4. Every presumption is against an exclusive or monopo- 
listie grant of privilege in a franchise, where the language is 
ambiguous. Hon. R. T. & L. Co. v. Hawn. Tram. Co., 
13 H. 363, 375 (1901); Carter v. Territory, 14 H. 465, 479 
(1902). SEE Haw. Com. & 8. Co. v. Kahului R. R. Co. 
11 H. 478, 486 (1898). 
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5. Every public grant of property, or of privileges or 
franchises, if ambiguous, is to be construed against the grantee 
and in favor of the public. Hon. R. T. & L. Co. v. Hawn. 
Tram. Co., 13 H. 363, 375 (1901). 


FRAUD. 


As defense to note. Ser Bills and Notes, 81.” 
As ground for cancellation of instruments. Sex Cancella- 
tion of Instruments, V (a). 


1. <A purchased a ship of B, giving the notes. of C in pay- 
ment, endorsing the same “without recourse”; C was insolvent, 
and A was aware of that fact; A was held liable for the amount 
of the notes on the ground of actual fraud. Martin v. Mont- 
gomery, 1 H. 31 [49] (1848). 

2. If after an error has been discovered, the party who 
has innocently made the incorrect representation suffers the 
other party to continue in error, this becomes a fraudulent 
misrepresentation, even though it was not so originally. Ka- 
paakea v. Morrison, 2 H. 272, 286 (1860). 

3. The affirmation of what one does not know to be true 
is as unjustifiable in iaw as the affirmation of what is known 
to be false. Kapauwea v. Morrison, 2 H. 272, 287 (1860). 

4. We look with great caution upon contracts made with 
relations and if there are badges of fraud in the circumstances 
of the negotiation it would be void. Spencer v. Bennet, 2 H. 
415, 418 (1861). 

5. <A court of equity will not cancel an authentic royal 
patent in favor of a record bearing badges of fraudulent alter- 
ation. Kalaeokekot v. Kahele, 5 H. 47, 50 (1883). 

6. Circumstances of mere suspicion, leading to no certain 
results, will not be deemed a sufficient ground to establish 
fraud. Howland v. Naone, 5 H. 308, 313 (1885). 

7. Fraud is never presumed but must be established by 
affirmative evidence. Kapea v. Mochonua, 6 H. 49, 51 
(1871); Spencer v. Bennet, 2 H. 415, 417 (1861). SEE 
Jones v. Norton, 9 H. 444, 447 (1896); Keanu v. Kamano- 
ulu, 20 H. 96, 100 (1910). 

8. Courts of equity have jurisdiction in cases of fraud 
where the remedy at law would be inadequate. Chave v. 
Dowsett, 6 H. 221 (1878). 

9. The right of the party defrauded to have the transac- 
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tion set aside is not affected by lapse of time so long as he 
remains without any fault of his own, in ignorance of the 
fraud which has been committed. In re Kealiiahonui, 9 H. 
1, 5 (1893). 

10. As between innocent parties the loss, if any, due to 
the fraud of a third party must remain where it falls. Lose 
v. Theo. H. Davies & Co., 10 H. 591, 596 (1897). , 

11. Actual fraud in obtaining a conveyance will consti- 
tute the grantee a trustee ex maleficio and he may be com- 
pelled in equity to convey to those to whom the property 
would have been conveyed but for the fraud. Aldrich v. 
Hassinger, 13 H. 188, 149 (1900); Christley v. Magoon, 
13 H. 402, 411 (1901). 

12. The presumption of fraud which may arise from the 
relation of trust and confidence existing between the grantor 
and grantee in a deed, is not conclusive but may be rebutted. 
Keauloa v. Ewaliko, 13 H. 461, 464 (1901). 

13. When in an action at law a party relies upon a bill 
of sale, the defense that it was obtained by fraud is available 
to the other party. Ah Hoy v. Raymond, 19 H. 568, 573 
(1909). l l 

14. The term fraud includes undue influence, misrepre- 
sentation and imposition in all its varied forms. Keanu v. 
Kamanoulu, 20 H. 108 (1910). 

15. A suit by a trustee in bankruptcy to set aside a trans- 
fer by a bankrupt as a voidable preference, is not a suit to 
recover on the ground of fraud. Haston v. Willfong, 22 H. 
259 (1914). 


FRAUDS, STATUTE OF. 


Effect of on proof of resulting trust. Swe Trusts, I (b). 
I. PROMISES TO ANSWER FOR ANOTHER’S DEBT. 


1. The word “security” written on the face of a contract 
with the signature of the defendant is a sufficient memorandum 
to charge the defendant on his special promise to answer for 
the debt of the contractor. Hutchinson v. Keikiohua, 4 H. 47, 
48 (1877). 

2. An original promise to pay for goods delivered to 
another is not within the statute of frauds. Hackfeld v. Wil- 
son, 13 H. 212 (1900). 
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3. A promise by one to pay the debt of another is not 
within the statute of frauds when it is made mainly for the 
business purposes of the promisor and the consideration for it 
moves to the promisor or inures or is intended to inure to his 
benefit, even though. the original indebtedness may continue 
and performance of the new promise will result ineidentally in 
the estinguishment of such indebtedness. Such promise is 

` deemed original and independent as distinguished from collat- 
eral, and the liability created thereby is regarded as the debt 
of the promisor, and not of the original debtor. If the consid- 
eration for such promise is forbearance, it seems that there 
should be a promise to forbear as well as forbearance in fact, 
but such promise may be implied as well as express. Castle 
v. Smith, 17 H. 89, 87 (1905). 

. 4. The promise to save the maker of a note harmless 
from any claim on the note is ‘an original undertaking and 
not within the statute of frauds. Dillingham v. Scott, 19 H. 
554 (1909). 


II. AGREEMENTS NOT TO BE PERFORMED WITHIN 
ONE YEAR. 


5. An oral agreement not to be performed within a year 
cannot form a ground of defense to a suit for services rendered 
based on a quantum meruit. Wakeman v. Hakaleleponi, 2 H. 
753, 759 (1865). . 

6. A verbal contract to plant cane was held to be affirmed 
by advances made by one party to the other, and not within 
the statute of frauds if it could possibly be performed within a 
year from the date of the last advances. Brown v. Koloa 
Sugar Co., 5 H. 67 (1883). 

7. A demurrer to a declaration upon a contract, based on 
the ground that the contract was verbal and not to be per- 
formed within a year, will be overruled unless it affirmatively 
appears that the contract could not be performed within a year. 
Brown v. Koloa Sugar Co., 5 H. 67 (1883). 


III. REAL PROPERTY AND INTERESTS THEREIN. 


8. Where a verbal agreement for exchange of lands has 
been executed by possession and occupation for a long time 
a court of equity will order the execution of a deed confirming 
the exchange. Ikalia v. Kopaea, 4 H. 198 (1879). 

9. Payment alone, even of the whole purchase money, 
is not now considered part performance so as to justify the 
enforcement of the contract; because the money can be recov- 
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ered in an action at law, and the parties thus restored to their 
original position. Rose v. Parker, 4 H. 593, 599 (1883). 

10. Where payment is accompanied by the purchasers 
taking possession of land in pursuance of the verbal contract 
for the purchase of it, a part performance is quite uniformly 
considered to be shown; but such possession must be notorious 
and exclusive, and delivered or assumed in pursuance of the 
contract alleged, and so retained or continued. Rose v. Parker, 
4 H. 593, 599 (1883). 

11. Equity will intervene to enforce a verbal contract 
notwithstanding the statute of frauds where one party has done 
certain acts a part execution and upon the faith of the con- 
tract with the knowledge and consent of the other, and the 
contract must be so far executed that for the latter to repudiate 
it would amount to a fraud upon the other party. Rose v. 
Parker, 4 H. 593, 599 (1883). 

19. A contract for a lease or sublease of lands is a “con- 
tract for the sale” of an “interest in or concerning lands” 
within the meaning of the statute of frauds. ..Dimond v. Mac- 
farlane, 11 H. 181 (1897); Nam Chong v. Lau Kona, 9 H. 
369, 371 (1894). 

13. A way appurtenant to land is an easement—an in- 
terest in the land across which it runs—which under the 
statute of frauds, as well as at common law, may not be created 
by parol. ldeta v. Kuba, 21 H. 751, 754 (1913). 


IV. REQUISITES OF MEMORANDUM. 


14. A memorandum is sufficient to comply with the 
statute of frauds if the party’s name is signed although unwit- 
nessed, if done by her authority. Kuawela v. Hilda, 4 H. 
133, 134 (1878); Oliveira v. Silva, 18 H. 602, 611 (1908). 

15. The written memorandum concerning a sale of lands 
must contain the essential terms of the contract that it may 
be understood without recourse (to oral testimony) to show 
the intention of the parties; it must contain the names of 
both contracting parties, and the price agreed to be paid. 
Rose v. Parker, 4 H. 598, 598 (1883). 

16. Specific performance of a contract to sell lands will 
be granted, if the same is signed by the party to be charged, 
whether vendor or vendee. People's Ice & R. Co., v. Hawn. 
Elec. Co., 9 H. 484 (1894). 

17. When past performance is relied upon to take an oral 
contract out of the statute of frauds, there must be clear proof 
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of the contract itself and that the acts of part performance 
were made in reliance upon and in pursuance of the contract. 
Vierra v. Ropert, 10 H. 294, 301; 343, 845 (1896). 

18. If A and B make an oral contract, by which A is to 
buy land by auction upon the joint account of both in equal 
shares, the contract is within the statute of frauds, and after 
the land has been conveyed to A, B cannot maintain an action 
for breach of contract. Harrison v. Bruns, 10 H. 395 (1896). 

19. A document drawn partly in pursuance of an oral 
contract but rejected because of material variations therefrom 
is not such a written memorandum of the contract as will 
take it out of the statute. Dimond v. Macfarlane, 11 H. 181 
(1897). 

20. The memorandum or note required by the statute of 
frauds to be in writing may be in the form of one or more 
receipts or letters, and these need not refer to each other. 
Fishel v. Turner, 18 H. 392 (1901). 

21. A bond entitled “Bond for Deed,” given to the plain- 

tiff by the defendants requiring them to pay her $820 if they 
should not by a certain date.convey certain land to her on 
her payment to them of $410 is a sufficient memorandum 
of an agreement to comply with the statute of frauds and is 
supported by certain letters of the defendants evidently refer- 
ring to the agreement. Oliveira v. Silva, 18 H. 602 (1908). 


V. OPERATION AND EFFECT OF STATUTE. 


22, An administrator’s sale is not within the statute of 
frauds. and no memorandum in writing is necessary to its 
validity. Unauna v. Armstrong, 3 H. 705 (1876). 

23. <A bill in equity is an “action” and a gift of lands 
“a contract for sale of lands” within the meaning of the 
statute of frauds. Mokuat v. Kapuniai 6 H. 160 (1875). 

24. Part performance of an original oral contract will 
not take a subsequent oral modification thereof out of the 
statute for the purposes of specific performance. Dimond v. 
Macfarlane, 11 H. 181 (1897); Lopez v. Soy Young, 9 H. 
117, 119 (1898); Opunui v. Kauhi, 8 H. 649, 650 (1882). 

25, A promise to a real estate broker to pay him for 
negotiating a sale or a purchase of land is not within the 
statute of frauds. Bradford v.. Laffey, 11 H. 468 (1898). 

26. Our statute of frauds, not enacting the first section 
of statute 29, Charles II., does not prevent a parol partition 
of land. Haw. T. & Invest. Co. v. Barton, 16 H. 294, 304 
(1904). 
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27. An authority to an agent to lease land of his princi- 
pal is valid even though not in writing, and is not within 
the statute of frauds. Takahashi v. Kualu, 17 H. 87, 89 
(1905). 


FRAUDULENT CONVEYANCES. 


SEE ALSO Creditors’ Suit. 


Effect of unrecorded gift of leasehold as to subsequent 
creditors. SEE Husband and Wife, 18. 


I. TRANSFERS AND TRANSACTIONS INVALID. 
(a) Grounps OF INVALIDITY. 


1. A lease made to defeat an existing judgment against 
the lessor, the lessee having knowledge thereof is fraudulent 
and void as to third parties. Wood v. Stark, 1 H. 8 [9] 
(1847). 

2. A conveyance of property is not ipso facto void because : 
the grantor is under arrest for embezzlement. Jarrett v. 
Manini, 2 H. 662, 663 (1863). 

3. A deed which had never been in the possession of the 
grantee except temporarily for the purpose of sheltering the 
grantor’s property from his creditors and not with the inten- 
tion of passing the estate was decreed to be cancelled. Dow- 
sett v. Kapilau, 8 H. 709 (1876). 

4. A voluntary conveyance made by one in debt, is fraud- 
ulent as to his creditor and may be set aside at the latter's 
instance. McCully v. Huddy, 6 H. 108 (1878). 

5. A contract for purchase of real estate in the name of 
the wife obtained by her husband followed by his part pay- 
ment on account of the contract is not per se in fraud of sub- 
sequent creditors. JMiddleditch v. Cathcart, 19 H. 410 
(1909). 

6. The statute of 13th Elizabeth relating to conveyances 
made in fraud of creditors was in affirmance of the principles 
of the common law and is a part of the common law of this 
territory. Dee v. Foster, 21 H. 1, 8 (1919). 


(b) INDEBTEDNESS oF GRANTOR. 


7. If a conveyance is meant to defraud existing credit- 
ors it will not protect the grantee against existing creditors. 
Dowsett v. Kapilau, 3 H. 709, 710 (1876). 
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8. A voluntary conveyance made by one who has given 
his note for a debt, and who subsequent to the conveyance 
gives a new note in renewal of the old one, may be set aside 
by the holder of such note, he being a prior and not a subse- 
quent creditor, as the new note does not pay, but renews the 


old one. McCully v. Huddy, 6 H. 108 (1873). 
(c) CONSIDERATION. 


9. No case can be found sustaining as against creditors 
a conveyance made by an insolvent debtor without a valuable 
consideration. Macfarlane v. Spencer, 4 H. 524, 533 (1882). 

10. Where the consideration in a deed which is at- 
tacked as fraudulent, is one dollar, the real consideration may 
be shown. Jones v. Norton, 9 H. 444, 447 (1894). Com- 
PARE Opfergelt v. Stevens, 10 H. 256, 259 (1896). 

11. Where a deed is attacked by a creditor as fraudulent, 
the grantor should not be allowed to show any consideration 
other than that expressed in the deed. Opfergelt v. Stevens, 
10 H. 256, 259 (1896). Sex Jones v. Norton, 9 H. 444, 447 
(1894). 

12. A conveyance made upon a mere nominal considera- 
tion will be considered voluntary as against attacking creditors. 
Dee v. Foster, 21 H. 1, 5 (1912). 


(d) CONFIDENTIAL RELATIONS. 


13. A voluntary conveyance made by an insolvent debtor 
to his son, made when the debtor believed himself to be solvent, 
was held to be fraudulent as to prior creditors. Macfarlane 
v. Spencer, 4 H. 524, 533 (1882). 


(e) RETENTION OF POSSESSION. 


14. Where an absolute sale of property is made and pos- 
session is retained by the vendor it is strong evidence of fraud, 
and if unexplained, quite irresistible. Cockett v. Hubbard, 
1 H. 101 [174] (1853). 

15. The retention of possession of personal property by 
the seller thereof is a badge of fraud; and the burden of 
proof that the title was in the purchaser is upon him. Spen- 
cer v. Parke, 4 H. 452, 456 (1882). 


(£) KNOWLEDGE AND INTENT OF GRANTEE. 


16. A conveyance of property made with the intention on 
the part of the grantee to defeat an anticipated judgment 
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against the grantor, is fraudulent and void, even if based 
upon a valuable consideration. Cockett v. Hubbard, 1 H. 101 
[174] (1853). 

17. An ante- -nuptial deed of lands will be upheld against 
creditors of the vendor in the absence of proof that the wife, 
who was the vendee, participated in the fraud. Jones v. Nor- 
ton, 9 H. 444, 446 (1894). 


II. RIGHTS OF PARTIES AND PURCHASERS. 


18. A conveyance of property made with the intent to 
defraud creditors is void as to them, and the grantor cannot 
recover back property conveyed with such a purpose. Jarrett 
v. Manini, 2 H. 662, 663 (1863). 

19. A voluntary conveyance binds parties and privies. 
Dowsett v. Kapilau, 3 H. 709 (1876). 

_ 20. Equity can decree the conveyance of a minor’s inter- 
est in land, where the conveyance to the minor was Traidor, 
Green v. Asiona, 6 H. 233 (1879). 

21. An infant may be declared trustee of property con- 
veyed to him in fraud of creditors. Macfarlane v. Spencer, 
8 H. 645 (1881). 

IN. REMEDIES. 


(a). Persons Wuo May Assert TNVALIDITY. 


22. A voluntary conveyance, not fraudulent in fact, is 
good as to subsequent creditors, though void as to antecedent 
creditors. Cook v. Dayton, 8 H. 8 (1889); Dowsett v. Kapi- 
lau, 3 H. 709, 710 (1876). Sep Afiddleditch v. Cathcart, 
19 H. 410, 413, 414 (1909). 

23. In a bill to set aside a voluntary conveyance on the 
ground that it was made by a person who was insolvent and 
with intent to defraud his existing creditors it is not necessary 
to allege the grantee’s knowledge of fraud, or the insolvency 
of the grantor, or the want of a good consideration, where the 
actual consideration was one dollar. Vierra v. Hackfeld, 8 H. 
436 (1892). 

94. A grantee in a warranty deed, who is subsequently 
evicted, and recovers judgment on his warranty, is a creditor 
of the grantor from the date of the warranty deed, for the 
purpose of setting aside a deed made to defeat satisfaction of 
his judgment. Opfergelt v. Stevens, 10 H. 256 (1896). 
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25. An administrator of an insolvent estate has no author- 
ity to bring a suit to set aside a conveyance of real estate 
made by the decedent in fraud of creditors. Estate of Lopez, 
19 H. 620 (1909). ; 


(b) REMEDIES ON GROUND or NULLITY. 


26. The purchaser at an execution sale of a debtor’s in- 
terest in land acquires the legal title and may, in an action of 
ejectment against one in possession claiming under a deed 
from the debtor, attack the validity of the deed on the ground 
that it was made with intent to defeat the judgment and de- 
fraud the judgment creditor. Dee v. Foster, 21 H. 1 (1912). 

27. A deed void because made with intent to defraud a 
ereditor is, as to the defrauded creditor, void at law as well as 
in equity. Dee v. Foster, 21 H. 1, 4 (1912). 


(e) EVIDENCE. 


28. Evidence that a conveyance was mr. on the day of 
the entry of a judgment against the grantor, and that it was 
made because the grantor “ras sued in court for some debts,” 
will justify a decree setting aside a conveyance as fraudulent. 
Correia v. Tam Chong, 18 H. 1 (1906). 

29. There must be something in the position or circum- 
stances of the person making the conveyance claimed as fraud- 
ulent, besides the mere fact of making it, to justify an infer- 
ence of intended fraud. Middleditch v. Cathcart, 19 H. 410, 
414 (1909). 

(d) DECREE. 


30. <A decree setting aside a conveyance as fraudulent 
should not contain an order for an execution as in an action 
at law. Correia v. Tam Chong, 18 H. 1 (1906). 


GAME. 
SEE Animals. 


Exclusive property in animals ferae naturae may be ac- 
quired by taking and killing them; but merely starting and 
pursuing them gives no right of property, and an action can- 
not be supported against one who intercepts and kills them in 
view of the pursuer, while he is continuing the pursuit. Hep- 
pingstone v. Mammen, 2 H. 707, 711 (1863). 
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GAMING. 
SEE Lotteries; Criminal Law, 102, 124, 187. 


1. A wager at common law is valid unless affected with 
some special cause of invalidity. Agnew v. McWayne, 4 H. 
499 (1881). 

9. The stakeholder who holds money wagered on a horse- 
race is a mere depositary of both parties for the money deposit- 
ed by them respectively, with a naked authority to deliver it 
over on the proposed contingency. If the authority is revoked: 
before the money is paid over it remains a naked deposit to 
the use of the depositor. Agnew v. McWayne, 4 H. 422, 425 
(1881). 

3. In a prosecution for being present at a gambling game 
it is not necessary in order to support a conviction to show that 
the game was a banking or percentage game. Territory v. 
Apoliona, 20 H. 109 (1910). 


GARNISHMENT. 


I. NATURE AND GROUNDS. 


1. Sec. 2801, R. L. 1915, limits the remedy of garnish- 
ment to actions brought by a creditor against his debtor. The 
relation of creditor and debtor necessarily implies the existence 
of a debt. A claim for unliquidated damages for breach of a 
contract to sell a lease is not a debt within the meaning of the 
statute, and garnishment can not be resorted to by the claim- 
ant. Henriques v. Vinhaca, 20 H. 702 (1911). 

2. The garnishment of a debt due to a nonresident, unless 
he appears in the action, is a proceeding quasi in rem. Actual 
service upon the garnishee within the territory gives the court 
jurisdiction over the res. Service of process on the defendant 
is not necessary, but reasonable constructive notice of the at- 
tachment must be given. Kerr d Co. v. Greenbaum, 22 H. 
321 (1914). - 


II. PERSONS AND PROPERTY SUBJECT TO. 


3. No privity of contract exists between a public disburs- 
ing agent of the government and the officers or servants of 
the government; and government moneys in the hands of such 
an agent are not subject to garnishment at the suit of a ered- 
itor of an officer. Wood v. klderton, 2 H. 80 (1858) 
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4, A judgment debtor can be held as garnishee of a 
judgment creditor. Everett v. Bolles, 6 H. 158 (1875). 

5. The government cannot be garnisheed except ‘as pro- 
vided by statute. Morse v. Robertson, 9 H. 195 (1893); 
Wood v. Elverton, 2 H. 80 (1858). 

6. A contractor with the government is not a government 
beneficiary within the meaning of the statute relating to the 
garnishment of government beneficiaries. Morse v. Robertson, 
9 H. 195 (1893). 

7. The secretary of the senate of Hawaii, who is its dis- 
bursing agent, may be held as garnishee in an action under 
the law regarding garnishment of government beneficiaries to 
collect a debt due from the sergeant-at-arms of the senate. 
Sun Hop Sing v. Wright, 10 H. 260 (1896). 

8. Money in the hands of a clerk of court, which is still 
subject to judicial action, is not subject to garnishment. 
Lai Say v. Kaaahu, 10 H. 499 (1896). 

9. Wages of an employee are not exempt from garnish- 
ment, even though the debtor has not a dwelling house worth 
over $250.00. Serrao v. Ramas, 11 H. 260 (1898). 

10. Wages payable by a tramway company to a driver 
only on condition that the driver return a larger amount 
deposited with him for use in making change with passengers, 
are not subject to garnishment. Souza v. Smith, 11 H. 202 
(1897). 

11. <A debt subject to a contingency, and not due or to 
become due by the mere lapse of time is not subject to gar- 
nishment. Souza v. Smith, 11 H. 202 (1897). 

12. A trustee under a private trust may be held as garni- 
shee as to funds the payment of which to the cestui que trust 
is not subject to any contingency, or restricted to special pur- 
poses or discretionary with the trustee. Peterson v. Titcomb, 
11 H. 466 (1898). 

18. Garnishment does not have such a continuing opera- 
tion as to hold a debt which was not owing at the date of 
_ service but became so between such date and the date of judg- 
ment. Peterson v. Titcomb, 11 H. 466 (1898). 

14. A debt owing by a third party to a defendant which 
does not become due until after service of process upon such 
third party as garnishee, cannot be held. Phillips v. Lun 
Chong Co., 14 H. 295, 298 (1902). 

15. A debt owing to a partnership cannot be garnished 
in an action against one of the partners. Ming Hym v. Young 
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Tong, 14 H. 300 (1902); Everett v. Bolles, 6 H. 153, 156 
(1875); Bishop v. Everett, 6 H. 157 (1875). 

-16. A certificate of award on “claim of T. P. for S. W” 
is not the subject of garnishment in the hands of the attorney 
of S. W. in an action at law against S. W. The certificate if 
regarded as a judgment cannot be garnished as effects of the 
defendant, there being no statute providing for its sale on 
execution, and the common law not allowing a judgment to be 
levied and sold on execution. As a mere notice certifying to 
the award, its purchaser at an execution sale would acquire no 
right to the award. Hyman Bros. v. Sing Warn, 16 H. 106 
(1904). 

17. A seaman’ s wages cannot be attached or made subject 
to garnishee process. T ax Assessor v. Tullett, 17 H. 416 
(1906). Avrirmep: Wilder v. Inter-Island Steam Navigation 
Co., 211 U. S. 239 (1908). Compare Byrne v. Kaleiki, 22 
H. 160 (1914); Schnack v. Clark, 21 H. 661 (1918). 

18. By the provisions of Ch. 158, R. L. 1915, the salary 
of a territorial senator is subject to garnishment to the extent 
of twenty-five per cent. for payment of his debts, and as the 
clerk of the senate pays the salary on the warrant of the terri- 
torial auditor those officials are properly served with garnishee 
process. The statute is not against the 14th amendment nor 
in conflict with Sees. 25 or 55, Organic Act. See Kong v. 
Chillingworth, 19 H. 428 (1909). 

19. The wages of a seaman who has not shipped through 
a shipping commissioner, but is directly employed by the owner 
of a vessel engaged in the merchant trade between ports in this 
territory, are subject to garnishment. Byrne v. Kaleiki, 22 H. 
160 (1914). ARFIRMED: U. S. (Dec. 20, 1915); 
Schnack v. Clark, 21 H. 661 (1918). SEE Wilder v. Inter- 
Island $. N. Co., 211 U. S. 239 (1908). 


III. PROCEEDINGS TO PROCURE. 


20. Prior to the enactment of the garnishment laws a 
court of equity ordered the funds of an absent judgment 
debtor in the hands of his agent to be applied to the payment 
of the judgment debt. Dana v. Angel, 1 H. 196 [847] 
(1855). es 

91. <A written petition is required when the power of 
‘the court is invoked to issue the garnishee process; this may be 
incorporated in the statement of claim in the body of the sum- 
mons. Frag v. Adams, 5 H. 664 (1886). 
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99. A garnishment summons containing a.written recital 
of a petition for. process conforms to a statute requiring a 
written petition for process. Y oung Hin v. Hackfeld, 16 H. 
427 (1905).. 

23. The issuance of an execution is not a condition prece- 
dent to the making of an order, under R. L. 1915, Sec. 2808, 
for the examination of a judgment debtor. ` Haw. N ews Co. v. 
McBride, 19 H. 625 (1909). 

24, All necessary allegations in a garnishment action in 
the district courts should appear in the declaration over the 
signature of the plaintiff. Mills v. Cathcart, 19 H. 387, 389 
(1909). 

25. District magistrates are authorized to make orders 
for examination of judgment debtors in proper cases. Haw. 
News Co. v. McBride, 19 H. 625 (1909). 

26. <A plaintiff may state a good cause of action against 
a defendant and fail to show facts sufficient to hold a garnishee, 
in which event the defendant would be put upon his defense 
and the garnishee would be discharged. Henriques v. Vinhaca, 
20 H. 702 (1911). 

27. <A proceeding for the attachment of a debt pursuant 
to R. L. 1915, Secs. 2807-2808, may be had before a circuit 
judge at chambers in the exercise of his incidental jurisdiction, 
in connection with or ancillary to actions at law pending in 
the circuit court. Volcano Stables & T. Co. v. Ferry, 22 H. 
229, 232 (1914); Hawaiian News Co. v. McBride, 19 H. 625 


(1909). 
IV. SERVICE OF PROCESS, ETC. 


28. Service on the attorney in fact of the garnishee is 
not proper service on the garnishee. Hackfeld v. Kavanagh, 
6 H. 659 (1887). 

29. A general appearance by a garnishee is a waiver of 
any defective service. Ferreira v. Kamo, 18 H. 598 (1908); 
Young Hin v. Hackfeld, 16 H. 427, (1905). SEE Payne v. 
Furtado, 22 H. 798, 727 (1915). 

30. A surniches summons should not be quashed for lack 
of jurisdiction because the declaration omits some of the statu- 
tory allegations, there remaining sufficient to set the machinery 
of the court in motion. Mills v. Cathcart, 19 H. 887. (1909). 

31. Under Sec. 2801, R. L. 1915, service of process upon. 
the garnishee is sufficient notice to a nonresident defendant 
who has never resided in this territory to enable the plaintiff 
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to bring the action to trial though the garnishee be the mere 
debtor of the defendant. But before judgment be entered the 
defendant should have had a reasonable opportunity to contest 
the plaintiff’s claim. Kerr & Co. v. Greenbaum, 22 H. 321 
(1914). Sex Bicknell v. Herbert, 20 H. 189, 187 (1910). 
AFFIRMED: 233 U. S. 70 (1914). 

32. A prayer contained in plaintiffs complaint in an 
action in a circuit court that the garnishee “be summoned to 
appear and answer this demand as is by law provided,” is a 
sufficient request for the issuance of a summons to the gar- 
nishee in a form appropriate to the requirements of R. L. 1915, 
Sec. 2801. Payne v. Furtado, 22 H. 798, 725 (1915). | 

38. A copy of the original summons served upon a garni- 
shee as required by law, which is certified by a deputy sheriff 
to be a true copy, need not bear the original signature of the 
clerk nor the impress of the seal of the court out of which it 
issued, if it shows upon its face that the original was signed 
by the clerk and bore the seal of the court. Payne v. Furtado, 
99 H. 723, 726 (1915). 

34. The time specified in the summons for the appearance 
of the garnishee should be the same as that of the defendant. 
An irregularity in the designation of the time for appearance 
will be waived by making a general appearance in the cause. 
Payne v. Furtado, 22 H. 7938, 727 (1915). 


V. RIGHTS AND LIABILITIES OF GARNISHEE. 


35. One who is served with process as garnishee, at his 
peril neglects to appear and discharge himself in the mode 
prescribed by the statute. Kerr v. Mayhew, 7 H. 72 (1887). 

36. A garnishee may under Hawaiian law appear for 
defendant and defend. Byrne v. Allen, 10 H. 327 (1896). 

37. An order of default cannot properly be entered 
against a garnishee for failure to appear and answer at the 
opening day of the term to which the summons is returnable. 
No written answer is required of the garnishee. He may ap- 
pear and make his disclosure orally under oath at the trial or 
at any time before the trial. Bank of Hawaw v. Parke, 15 H. 
645 (1904). 

38. Where no action is had or order made in court on 
the return day, the defendant having previously confessed 
judgment, the garnishee is entitled to notice of any proceeding 
subsequently to be had affecting his rights. Before a valid 
judgment can be entered against a garnishee who has not ap- 
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peared the plaintiff must show by evidence the value of the 
property in the garnishee’s hands belonging to the defendant, 
or the amount of the debt due to the defendant. Where judg- 
ment has been obtained against the defendant upon his default 
or confession, the garnishee may appear and make his diselo- 
sure at any time before judgment has been entered against him. 
Payne v. Furtado, 22 H. 723 (1915); Bank of Hawaii v. 
Parke, 15 H. 645 (1904). 

39. The status of an order for execution entered against 
a garnishee who has not appeared is not affected by the failure 
to tender him the amount of his fees and expenses. Payne v. 
Furtado, 22 H. 728, 728 (1915). 


VI. PROCEEDINGS TO ENFORCE. 


40. Under S. L. 1876, $$ 5 to 9 (R. L. 1915, $2808 
et seg.) it was held that the attachment of property in the 
hands of a garnishee in aid of an unsatisfied judgment is not 
authorized and that only debts due by the garnishee to the 
defendant may be so attached. Lee Ah Sue v. Chu Kee, 6 H. 
623 (1886). 

41. Under R. L. 1915, Sec. 2807, the direction to the 
judgment debtor should be to appear for examination as to 
any and what debts are owing to him, but it is not such a 
defect as to require the quashal of the order that the direction 
. was to appear and show cause why a particular debt due to 
him should not be attached and paid to the judgment creditor. 
Both debtor and garnishee may be summoned at the same time 
and pursuant to the one order. Volcano Stables d Transpor- 
tation Co. v. Ferry, 22 H. 229 (1914). 


VII. CLAIMS BY THIRD PERSONS. 


49. A legal assignment of funds due and to become due 
in the hands of an agent, given by a debtor to secure a creditor 
for advances made and to be made, will be sustained against 
a garnishment of said fund by another creditor. Hackfeld 
& Co. v. Lee Loy, 4 H. 487 (1882). 

43. Under S. L. 1907, Act 99 (R. L. 1915, Secs. 2803- 
2804) a garnishee is entitled to any lawful set-off accruing 
before final judgment, but may be ordered to pay a sum equal 
to 25 per cent. of the salary of an employee accruing after 
Ee irrespective of set-off. Shaw .v. Boyd, 19 H. 83 

1908). 
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Ser Explosives. 


GIFTS. 


1. Money deposited in a bank by a father to the account 
of his son but payable to the order of the father is an incom- 
plete gift inter vivos, and does not pass title to the son, there 
being no delivery. Brown v. Bishop & Co., 5 H. 54 (1883). 

9. Where the intent to make an irrevocable gift is per- 
fectly apparent, or when even in the absence of such a clear 
intent, a sufficient motive (such as protection against the 
grantor’s own extravagance and the like) for making such a 
gift, exists the settlement cannot be disturbed; but where the 
deliberate intent does not appear and no motive exists the ab- 
sence of a power of revocation will be prima facie evidence of 
mistake. Afong v. Afong, 5 H. 191 (1884); Kukuinui v. 
Naihe, 5 H. 462 (1885). 

3. A voluntary settlement completely executed without 
any circumstances tending to show mental incapacity, mistake, 
fraud or. undue influence, is binding, and will be enforced 
against the settlor and his representatives, and cannot be 
revoked, except so far as a power of revocation has been re- 
served in the deed of settlement. Afong v.. Afong, 5 H. 191, 
194 (1884); Apahu v. Feary, 6 H. 523, 525 (1884). 

-© 4, A parol gift of land followed by over twenty years’ 
adverse possession cannot be disturbed. Macfarlane v. Damon, 
10 H. 495 (1896). 

5. An assignment of a leasehold may be made by a hus- 
band to his wife, being in the nature of a gift, and not a con- 
tract within the purview of the statute precluding contracts 
between husband and wife. First Natl. Bank v. Gaines, 16 
H. 731 (1905). 


GOVERNOR. 


Amenability to writ of mandamus. SEE M andamus, 25. 
Pardoning power. SEE Pardon; Criminal Law, 174. 
GRAND JURY. 


Prosecutions without indictment by grand jury during 
“transition period.” Ser Constitutional Law, 3 
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1. During the transition period (Aug. 12, 1898, to June 
14, 1900) between the annexation of Hawaii and the going 
into effect of the Organic Act, felons were properly prosecuted 
without the intervention of a grand jury, and convicted by 
nine out of twelve jurors. Republic v. Edwards, 12 H. 55 
(1899); Republic v. Edwards, 11 H. 571 (1898); Republic 
v. Yamane, 12 H. 189 (1899). l 

2, When the record is silent as to the manner of drawing 
the grand jury the supreme court will presume that it was 
regularly and properly drawn. Oriemon v. Territory, 18 H. 
413 (1901). 

3 A party who neglects to claim his right of challenge 
to the grand jury, before they retire, waives it, although he 
may be imprisoned at the time. Territory v. Ferris, 15 H. 
189 (1903); Oriemon v. Territory, 18 H. 413 (1901); Terri- ` 
tory v. Scully, 22 H. 618, 632 (1915). 

4. The right, if any, of an accused to have the assistance 
of counsel at the impanelment of the grand jury, is waived if 
he neglects to claim it, even though imprisoned at the time. 
Territory v. Ferris, 15 H. 139 (1903). 

5. In the absence of any showing to the contrary the pre- 
sumption is that the grand jurors who found an indictment 
were good and lawful men and that not less than twelve con- 
curred in the finding. Tong Kai v. Territory, 15 H. 612 
(1904). Ser Territory v. Holt, 20 H. 240, 244 (1910). 

6. A person accused of an offense has no right to appear 
before or to have witnesses heard in his behalf by the grand 
jury. Tong Kai v. Territory, 15 H. 619 (1904). 

7. A sheriff may not testify as to facts ne in the 
sessions of the grand jury. Arruda v. Morton, 17 H. 126, 
181 (1905). 

8. An oath of secrecy cannot be required of a witness 
before a grand jury by one of the judges of the circuit court 
of the first circuit. In re Y. Anin, 17 H. 341 (1906). 

9. Of a grand jury panel of twenty-three, three jurors 
had not been summoned, three had been excused by the court 
for the term and five others temporarily. Twelve only appear- - 
ing at a meeting, the court directed the drawing of five addi- 
tional names from the appropriate jury box to fill the panel. 
Held, the additional names were validly drawn and an indict- 
ment found at a meeting attended by the remaining twelve, 
the five new members and one of the jurors temporarily 
excused was valid. Territory v. Holt, 20 H. 240 (1910). 
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10: The excusing of jurors prior to service of summons 
and of the court’s own motion, if not contemplated by the stat- 
ute, is, at most, a mere irregularity of which a defendant under 
indictment has no reason to complain, if the grand jury finding 
the indictment and as finally constituted is composed wholly 
of qualified jurors, and if the defendant is not injured by the 
proceedings. Territory v. Chung Mung, 21 H. 66, 68 (1912); 
Territory v. Johnson, 16 H. 496, 497 (1905). 

11. In the absence of evidence of general bias or prejudice 
on the part of a grand juror, an indictment is not rendered 
invalid by reason of the participation in the finding of it by a 
juror who had been instructed by the.court to take no part 
in the deliberations of the jury concerning another and differ- 
ent charge against the accused, as to which the juror had 
formed an opinion adverse to the accused. Territory v. Ke- 
aloha, 22 H. 116 (1914). 

12. A motion to quash an indictment on the ground. of 
irregularities in selecting the list of persons to act as grand 
jurors should be overruled, as challenges to the panel, and 
to individual jurors, can only be made by the prosecuting 
officer, or by some person held to answer a criminal charge, 
and must be made before the grand jury is sworn. Territory 
v. Scully, 22 H. 618 (1915). 


GUARANTY. 


1. The undertaking of one man for the debt of another 
does not require a consideration moving between them; that 
is, no new consideration is necessary other than that moving 
between the creditor and the original debtor. Hutchinson v. 
Keikiohua, 4 H. 47, 49 (1877). 

9. The word “security” written on the face of the con- 
tract with the signature of the defendant is a sufficient note 
or memorandum in writing to charge the defendant on his 
special promise to answer for the debt or default of the prin- 
cipal debtor. Hutchinson v. Keikiohua, 4 H. 47 (1877). 

3. One who agrees for a commission to guarantee the 
payment for all goods sent to a third party becomes liable 
upon his guaranty at once, and is entitled to his commission 
although the third party did not accept the goods and they 
were sold to another. Hoffnung & Co. v. Chung Faa, 4 H. 
285 (1880). 
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4. The maxim strictissimi juris is properly applied to 
- the construction of contracts of guaranty. Johnson v. Tisdale, 
4 H. 605, 614 (1883). 
da. A written guaranty was made by defendant guarantee- 
ing payment of the mortgage in question. Held, the guaranty 
was admissible in evidence against the guarantor. Widemann 
v. Thomas, 10 H. 366 (1896). 
5. In an action upon a contract of guaranty the principal 
debtor need not be joined. Schweitzer v. Fishel, 18 H. 690, 
693 (1901). 

6. A guarantor should have notice of the acceptance of 
the guaranty, but this notice need not be formal and may be 
inferred from circumstances. Schweitzer v. Fishel, 18 H. 690 
692 (1901). 

7. A guarantor is released from liability to the extent to 
which he is injured by the failure of the creditor to prosecute 
his claim with reasonable diligence against the original debtor. 
Schweitzer v. Fishel, 18 H. 690, 693 (1901). 

8. A guarantor agrees to pay if by due diligence the debt 
cannot be collected of the principal, while a surety is bound 
equally and absolutely from the beginning. A guarantor is 
entitled to notice of his principal’s default, while a surety is 
held to know every default of his principal. Schweitzer v. 
Fishel, 13 H. 690 (1901). 

9. A trustee in bankruptey cannot recover from a cred- 
itor of the bankrupt a payment made to such creditor by a 
guarantor of the bankrupt. Fairer v. Hackfeld, 14 H. 209, 
214 (1902). 

10. While due weight should be given to the use of the 
word “guarantee” in an instrument, its use is not, by itself, 
conclusive as to the legal effect of the instrument; as it may 
be used to express an original undertaking, and a qualified 
guarantee may be expressed even without its use. Clark & 
Henery v. Hackfeld, 16 H. 58, 60 (1904). 

11. <A written instrument addressed to a firm of contract- 
ors, and signed by the respective agents of two corporations, 
which recites that the agents knowing that the directors of the 
corporation “have this day pledged the above companies to pay 
you $26,000 upon the opening of Pearl Harbor, by the com- 
pletion by you, and the acceptance by the U. S. government 
of a channel into said Pearl Harbor of 200 feet wide at the 
bottom and 30 feet deep, do hereby guarantee said payment 
as per resolutions passed, copies of which are in your posses- 
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sion,” is an absolute and independent undertaking upon the 
contingency stated, and not a collateral contract of guaranty 
dependent for its validity upon the existence of another con- 
tract between the corporations and the contractors. Clark & 
Henery v. Hackfeld & Co., 16 H. 53 (1904). 


GUARDIAN AND WARD. 


SEE Infants, Parent and Child. 
I. GUARDIANSHIP IN GENERAL. 


1. Neither a guardian nor his grantees will be allowed 
to set up possession or title in land adverse to the ward. Lono 
v. Phillips, 5 H. 857 (1885). 

2. A guardian may be required by court to pay counsel 
fees to his ward’s wife to defend proceedings to deprive her 
of the custody of her infant child. In re McGrew, 9 H. 426 
(1894). 

3. A guardian’s promise to pay ward’s debts, incurred 
prior to his appointment, being without consideration, is not 
actionable. Kane v. Medeiros, 19 H. 564 (1909). 


II. APPOINTMENT, QUALIFICATION AND TENURE OF 
GUARDIAN. 


4. The welfare of the child is the “polar star” to guide 
the diseretion of the court in the matter of appointment of 
guardians. Guardianship of M. Brown, 11 H. 679 (1899); 
In re Kamarawa, 6 H. 886 (1883). 

5. In appointing a guardian of the person the preference 
given to the parents may be deviated from for good cause 
other than the parents’ incompetency to transact business. 
Guardianship of M. Brown, 11 H. 679 (1899). 

6. The marriage of a female ward under guardianship as 
a spendthrift does not of itself terminate such guardian- 
ship, so far as her property is concerned. Guardianship of 
Kapukini, 12 H. 22 (1899). 

7. The marriage of a female ward under guardianship 
as a minor terminates the guardianship. Hx Parte Pahia, 
13 H. 575, 579 (1901). Sex Guardianship of Kapukini, 12 
H. 22, 23 (1899). 

8. A circuit judge sitting in probate has jurisdiction to 
allow counsel fees to counsel, representing a ward, in an un- 
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successful attempt to obtain revoeation of an order of guard- 
janship. Magoon v. Fitch, 16 H. 18 (1904). 

- 9 <A guardian of the property of a minor is entitled to 
notice and a reasonable opportunity of being heard on the ques- 
tion of his removal. In re Guardianship of Roberts Minors, 
18 H. 304 (1907). 


II. CUSTODY AND CARE OF WARD’S PERSON 
AND ESTATE. 


10. The principal of the ward’s estate must be invested 
by the guardian and the income and profits accruing from 
it are all that the guardian may expend for maintenance of 
his ward; the principal cannot be encroached upon except by 
leave of court. Guardianship of Duncan, 8 H. 548 (1874). 

11. It is the duty of the guardian to keep the money 
belonging to the trust estate properly invested, and if he 
neglect to make investments he is liable for interest. Guard- 
tanship, of Duncan, 8 H. 548, 545 (1874). 

12. Where a guardian uses his ward’s funds in his busi- 
ness and expends the principal in maintaining the ward he 
` is liable to the ward for the entire amount of the fund, less 
commissions. Estate of Neville, 4 H. 289 (1880); Guardian- 
ship of Duncan, 8 H. 548 (1874). 

18. Courts of equity closely scrutinize dealings between 
guardian and ward, and they are presumed to be voidable on 
the ground of undue influence if they took place while the 
influence and dominion lasted. Richard v. Houghtailing, 
11 H. 190, 194 (1897). 

14. Guardians or trustees in Hawaii are not restricted to 
public securities or real estate mortgages for the investment 
of trust funds. Guardianship of Parker, 14 H. 847, 859 
(1902). 

15. <A purchase of bonds by a guardian of a minor from 
a corporation of which he is the treasurer and a director 
is voidable at the election of the cestui que trust. Guardian- 
ship of Parker, 14 H. 347, 359 (1902). 

16. A guardian who mixes trust funds with his own and 
keeps no satisfactory separate accounts should be charged with 
interest upon money allowed to lie idle an unreasonable time. 
Guardianship of Hoare, 14 H. 443 (1902). 

17. A guardian may be allowed a reasonable sum for the 
maintenance of his ward, to be paid to the mother. Jn re 
Guardianship of Isaac Kaiu, 17 H. 517 (1906). 
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18. Where a guardian obtains an award in his own name 
of land belonging to his ward, equity, regarding the land as 
being the property of the ward, will declare and enforce a 
constructive trust in favor of the ward and order the convey- 
ance of the legal title. Kapiolani Estate v. Atcherley, 21 H. 
441, 449 (1913). Srp 238 U. S. 119 (1915). 


IV. SALES AND CONVEYANCES OF WARD’S PROPERTY. 


19. Prior to Aug. 4, 1851, by the common law of Hawaii, 
guardians had from time immemorial possessed the absolute 
right to dispose of the real and personal estate of their wards 
as might suit their own will. Laanui v. Puohu, 2 H. 161, 
162 (1859); Thurston v. Bishop, 7 H. 421; 435 (1883); Lot 
Kamehameha v. Kahookano, 2 H. 118, 122 (1858); Kapiolani 
Estate v. Atcherley, 14 H. 651, 658 (1903); Hoare v. Allen, 
13 H. 257, 261 (1901). 

20. A guardian is not chargeable with the proceeds of a 
sale of his ward’s lands by order of court, the same having 
been paid into court by the courts order and embezzled by 
- the judge. Estate of Sniffin, 3 H. 382 (1872). 

21. One who takes title from a guardian is chargeable 
with notice of the public record showing his appointment. 
Lono v. Phillips, 5 H. 357 (1885). 

22. Guardians of the property of minors have no power 
to mortgage the property of their wards, except by authority 
of court. Hoare v. Allen, 13 H. 257 (1901). 

23. A guardian cannot make a lease of the ward’s land 
to extend beyond the latter’s majority, but such a lease is 
binding on the lessee and may be ratified or disaffirmed by the 
ward upon his attaining his majority. MNawahi v. Hakalau 
Plant. Co., 14 H. 460 (1902). 

94. A decree rendered in 1858, requiring a guardian to 
execute a conveyance of land of his wards may be upheld al- 
though the guardian, and not the minors, was named as the 
party defendant and was served with process in the original 
suit. Kapiolani Estate v. Atcherley, 14 H. 651 (1903). SEE 
999 U. S. 285 (1911); 238 U. S. 119 (1915). 


V. ACTIONS. 


25. An action to recover rent due for use of a minor’s 
land is properly brought in the name of the minor by the 
guardian. Meek v. Aswan, 7 H. 750 (1889). 

26. A circuit judge at chambers in probate has power to 
enjoin a guardian, pending proceedings for his removal, from 


GUARDIAN AND Warp. 3889 


proceeding in a partition suit before a judge of another cir- 
cuit. Carter v. Gear, 16 H. 412 (1905). 


VI. ACCOUNTING AND COMPENSATION. 


27. A guardian who succeeds himself as administrator 
is entitled to commissions as guardian on the amount of the 
estate received. Guardianship of Long Minors, 7 H. 868, 879 
(1888). 

28. Where there is a change of guardians the court will 
allow an equitable proportion of the commission on the entire 
fund to each guardian. Guardianship of Long Minors, 7 H. 
368, 373 (1888). 

29. A guardian may charge statutory commissions, an- 
nually; if he renders annual accounts upon all actual disburse- 
ments during the term, not to include investments. Guard- 
ianship of Long Minors, 7 H. 368, 373 (1888). 

30. It is only upon money received and disbursed that 
the statute allows commissions. (Guardianship of Long Minors, 
7 H. 868, 878 (1888). SEE Estate of Kraft, 16 H. 159. 
(1904); Estate of Molteno, 3 H. 288 (1871). 

31. It would be anticipating commissions to allow a guard- 
ian to charge in the first annual account commissions on the 
entire funds as received and disbursed; the court may allow a 
proper amount to the guardian. Guardianship of Long Minors, 
7 H. 3868, 373 (1888). l 

32. A guardian is chargeable with rents he would have 
received had he faithfully performed his duties. Guardian- 
ship of Hoare, 14 H. 443 (1902). 

33. A guardian who is an attorney at law may, in a 
proper case, be allowed extra compensation for professional - 
services rendered for the benefit of the ward. Guardianship of 
R. P. Humeku, 15 H. 394 (1904). SEE Estate of Kalua Ka- 
pukini, 14 H. 204, 208 (1902); Magoon v. Brash, 11 H. 904 
(1897); Estate of Maikai, 8 H. 522 (1874). 

34. A guardian’s commissions may be reduced or wholly 
disallowed for neglect. of duties. Guardianship of Isaac Katu, 
17 H. 517, 519 (1906); Guardianship of Hoare, 14 H. 448 
(1902). SEE Estate of Lazarus, 18 H. 242 (1901); Estate of 
Alina, 18 H. 388, 630 (1901); Estate of Akana, 11 H. 420 
(1898). . 

35. Guardians should file annual accounts. In re Guard- 
ianship of Isaac Kaiu, 17 H. 517 (1906); Guardianship of 
Long Minors, 7 H. 368, 372 (1888). 
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36. A guardian will be sureharged with expenditures not 
shown to have been reasonably necessary. In re Guardianship 
of Isaac Kaiu, 17 H. 517 (1906). 


HABEAS CORPUS. 
I. NATURE AND GROUNDS OF REMEDY. 


1. The judgment of a court having authority to act and 
acting within the scope of that authority, cannot be overturned 
by another court on a writ of habeas corpus. In re Webster, 
1 H. 56, 58 [95, 97] (1852). 

2. A writ of habeas corpus may be granted to a party con- 
fined upon process in a civil suit. In re Cambridge, 1 H. 191 
[340] (1855). a 

3. A contract laborer proceeding from Macao to Costa 
Rica was released by habeas corpus when detained on board a 
ship at Honolulu. In re Wong Sow, 3 H. 508 (1878). 

4. Where it appears that a prisoner is held under a valid 
sentence of a court of competent jurisdiction having present 
legal force, he will not be discharged on habeas corpus. In re 
Rhodus, 6 H. 843 (1889). 

5. Rights of persons in Hawaii under writs of habeas 
corpus are as fully secured by constitutional and statutory pro- 
visions as if the enactments of English law in this respect 
were spread on our statute books; and in construing our law 
the court must be guided by those enactments and the decisions 
of American and English courts. In re Apana, 6 H. 732, 735 
(1869). . 

6. Persons convicted or in execution on process, civil or 
criminal, are not entitled as of right to the writ of habeas 
corpus; its issuance is discretionary with the court in such 
cases. In re Pupiulan, 7 H. 95, 108 (1887). 

T. A writ of habeas corpus may be issued where a mitti- 
mus is insufficient on its face, but it is only when the record 
does not supply the omission in the mittimus that the prisoner 
should be discharged. In re Piipiilani, 7 H. 95, 103 (1887). 

8. <A habeas corpus suit is a civil action. Ex parte Man 
kichi, 18 H. 570, 571 (1901). 

9. On habeas corpus to test the validity of a judgment 
for contempt the court may consider questions of jurisdiction 
only, and not questions of mere irregularity or error. Hz 
Parte Smith, 14 H. 245 (1902). 
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10. <A decision discharging a prisoner on habeas corpus 
conclusively determines that he was not liable to be held on 
the state of facts then existing, and it is error to remand the 
prisoner to custody on removing the ground on which the first 
decision was erroneously made. In re Domingos Ferreira, 15 
H. 276 (1903). 

11. The fact that a prisoner who is held under a lawful 
sentence is subjected to an illegal punishment does not entitle 
him to a discharge on habeas corpus. Wong Lung v. High 
Sheriff, 17 H. 168 (1905). 

12. The writ of habeas corpus is not used to correct errors. 
In re Y. Anin, 17 H. 888 (1906); Ha Parte Smith, 14 H. 
945, 247 (1902); Ex Parte Fugihara Oriemon, 18 H. 102, 
107 (1900); In re Hoopai, 10 H. 610, 611 (1897); In re 
Titcomb, 9 H. 181, 184 (18938); In re Piipiilani, T H. 95, 104 
(1887); In re Apuna, 6 H. 732, 736 (1869); In re Gip Ah 
Chan, 6 H. 25, 84 (1870). Contra In re Cooper, 8 H. 17 
(1866). 

13. To warrant the discharge of a prisoner on habeas 
corpus the sentence under which he is held must be not merely 
erroneous and voidable but absolutely void. In re Y. Anin, 
17 H. 888 (1906); Ex parte Oriemon, 18 H. 102 (1900); 
In re Tittomb, 9 H. 181 (1898); In re Hoopai, 10 H. 610 
(1897). 

14. The improper inclusion of “hard labor” in a sentence 
or mittimus which directs imprisonment upon failure to pay 
a fine does not make the sentence void so as to entitle the 
prisoner to a discharge on habeas corpus. In re Akamu, 17 H. 
487 (1906). 

15. A petitioner released on bail pending exceptions and 
upon dismissal of the exceptions taken into custody again 
by the high sheriff without further order or authority than 
the original mittimus is not entitled to be discharged upon 
habeas corpus. In re Ching Tai, 18 H. 500 (1907). 


II. JURISDICTION AND PROCEEDINGS. 


16. On habeas corpus the court will go behind the process 
of arrest and inquire into the legality of the arrest. In re 
Cambridge, 1 H. 191 [340] (1855). 

17. Irregularities in proceedings in a trial court should 
be availed of before judgment or made the ground of appeal 
and will not be examined into upon habeas corpus. In re 
Kamaha, 2 H. 444, 448 (1861). 
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18. On habeas corpus in a case of commitment after final 
judgment the court will not inquire further than as to the 
jurisdiction of the offense and the power to pass the particular 
sentence. In re Kamaha, 2 H. 444, 449 (1861). 

19. Although a justice of the supreme court has the er 
on habeas corpus, to review the acts by which the arrest of a 
party on mesne process in a civil suit, was obtained from 
another justice, yet the best course is to apply to the justice 
who issued the writ, on a motion to discharge the writ. In re 
Congdon, 6 H. 633 (1886). 

20. Prior to 1894 the circuit judges had no jurisdiction 
to issue a writ of habeas corpus in the case of a person con- 
victed or in execution upon legal process. - In re Matsuji, 9 H. 
402 (1894). . 

91. An application for a writ of habeas corpus when made 
by a person other than the one whose relief is sought should 
show either authority for making the application or sufficient 
reason for the absence of such authority. In re Tatsu, 10 H. 
701 (1897). 

29. An appeal lies in habeas corpus whether the order be 
for the discharge or the remand of the prisoner. Ex Parte 
Ah Oi, 18 H. 534, 588 (1901); Ex Parte Pahia, 18 H. 575 
(1901) ; In re Hoopai, 10 H. 610 (1897). 

98. Circuit courts have not jurisdiction to issue writs of 
habeas corpus in cases in which such writs are not demandable 
of right. Such jurisdiction is confined by the statutes to the 
supreme court, its justices and the circuit judges. The juris- 
diction to issue such writs is not inherent in the circuit courts 
in the sense that the legislature cannot vest it in other courts 
or in the judges, to the exclusion of the circuit courts as such, 
nor does the Organie Act (Sec. 81) deprive the legislature of 
such power. High Sheriff v. Goto, 16 H. 263 (1904). 

24. The court will consider in habeas corpus whether the 

. facts on which a contempt was adjudged constitute the effense 
but will not question their truth nor allow them to be contra- 
dicted. In re Mills, 19 H. 88, 98 (1908). 

25. Upon habeas corpus questioning the legality of the 
detention of a leper suspect, the only issue is the regularity of 
the proceedings under the statute, and the existence or non- 
existence of leprosy will not be determined collaterally. In re 
Maunakea, 19 H. 218 (1908). 

26. An appeal in a habeas corpus case is properly ad- 
vanced for hearing and the appeal operates as a supersedeas 
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of the judgment appealed from. Jn re Atcherley, 19 H. 346 
(1909). 

- 27. The writ of habeas corpus to obtain release from 
imprisonment under sentence imposed by the judgment of a 
circuit court on the claim by the petitioners that the court had 
no jurisdiction and that the judgment was void was denied 
when the claim based on the same grounds had been presented 
on exceptions which were overruled, and was therefore finally 
adjudicated and the result of issuing the writ would be to 
remand the prisoners. Soga v. Jarrett, 20 H. 120 (1910). 

28. The issuance of a writ of habeas corpus, where it is 
not demandable as of right, is discretionary with the court. 
Soga v. Jarrett, 20 H. 120 (1910); In re Congdon, 6 H. 683, 
634 (1886). 

29. A commitment to a sheriff to detain M. “to await 
until the governor of the state of California shall have the 
opportunity to issue a requisition to the governor of the terri- 
tory of Hawaii and the governor of the territory of Hawaii 
order the delivery” of M. to the governor of California, even 
though validly issued, does not justify the detention of M. 
after the issuance of the requisition and the order. In re Jew 

Yuen Mow, 20 H. 319 (1910). 


HEALTH. 


Municipal ordinances relating to health. SEE Municipal 
Corporations, 7, 25, 26. i 

Control of health matters under police power. See Consti- 
tutional Law. 

Constitutional power to compel improvement of insanitary 
lands. SEE Constitutional Law, 89, 90, 91. 


I. BOARDS OF HEALTH. 


1. The board of health is without authority to destroy 
that which is not a nuisance, and to declare that a nuisance 
` which is not in fact a nuisance. Akwai v. Royal Insurance 
Co., 14 H. 533, 537 (1902). 

2. The power to enact health regulations having the force 
of law may be delegated to municipalities and local boards of 
health. McCandless v. Campbell, 20 H. 411, 417 (1911). 

3. Powers conferred upon boards of health to enable them 
to effectually perform their functions in safeguarding the 
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public health should receive a liberal construction, but a regu- 
lation is void which goes beyond the limits of the power con- 
ferred by the legislature. Territory v. Araujo, 21 H. 56 
(1912); Magoon v. Lord-Young Eng. Co., 22 H. 327, 333 
(1914). 

4. Boards of health have no implied or inherent power 
to make regulations having the force of law, and such regula- 
tions to be valid must be shown to rest upon statutory author- 
ity. Territory v. Araujo, 21 H. 56, 58 (1919). SEE Mc- 
Candless v. Campbell, 20 H. 411, 417 (1911). 

5. The legislature has the authority to declare land, 
which by reason of its situation and condition, though through 
natural causes is in an insanitary and dangerous condition 
and deleterious to the public health, to be a nuisance. Magoon 
v. Lord-Young Eng. Co., 22 H. 327, 346 (1914); Brown v. 
Campbell, 21 H. 314, 321 (1912). 


I. REGULATIONS AND OFFENSES. 


6. The general authority of the legislature to exercise its 
police power and to prohibit the importation and sale of any 
article which in the exercise of its wisdom it deems to be 
deleterious to the publie health is not questioned. King v. 
Yat Sing, 3 H. 672, 673 (1876). l 

7. The words “caring for” in a bond to pay the expenses 
of quarantining of immigrants, was held to include expenses 
for medical attendance and guards. Minister of Interior v. 
Hackfeld & Co., 4 H. 420 (1881). 

8. A ship is not liable for expenses of quarantine while 
lying off Honolulu harbor under a prohibition by the board 
of health against entering the harbor. Gibson v. The Madras, 
5 H. 109, 119 (1884). 

9. The period of quarantine detention and observation 
may be for so long as is necessary to insure that the ship and 
its crew, passengers and freight bring in no contagion or 
infection, and such period may be extended; but there should 
be provisions for release as well as detention. Gibson v. The 
Madras, 5 H. 109, 121 (1884). ` 

10. Under the health and quarantine laws of Hawaii it 
was provided that a vessel which was the means of clandestinely 
introducing any contagious disease, was liable to seizure, but 
this was held not to apply to a case where a passenger con 
cealed his illness so that the vessel’s officers could not by rea 
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sonable diligence detect the same. Hutchison. v. Steamer Ne- 
braska, 6 H. 100, 106 (1878). 

11. Under the public health and quarantine laws of Ha- 
wali a ship was held liable for the expenses of quarantine of 
all her passengers when she arrived at Honolulu with some 
of the passengers ill with a contagious disease. Peterson v. 
Carter, 6 H. 988 (1881). 

19. A health measure must be reasonable and a statute 
forbidding any person from ejecting water from the mouth 
upon clothing in preparing the same for ironing is beyond the 
valid exercise of the police power, as it would prevent a person 
from treating his own clothing in this manner. Republic v. 
Ching Geung, 11 H. 667 (1899). 

18. The word “owner” as used in R. L. 1915, Chap. 71, 
means one having a present interest in land with the right of 
possession other than a mere tenant or temporary occupant. 
A tenant for life is such an owner. A remainderman is not. 
An owner is not affected by proceedings instituted under the 
statute in the absence of notice given as provided in sections 
977 and 978. Remaindermen would be entitled to be heard 
in another proceeding upon the claim if it be made, that the 
operation proposed to be effected on the land is without author- 
ity of law and threatens unjustifiable injury to the inheritance. 
Magoon v. Lord-Young Engineering Co., 22 H. 327, 338 
(1914). 

14. Where a nuisance is abated or property is destroyed 
by the public health authorities without notice to the owner 
and an opportunity to be heard, the finding or declaration of 
the board is not binding upon the owner, but the whole ques- 
tion is open for review in the courts. Magoon v. Lord-Young 
Eng. Co., 22 H. 327, 345 (1914). SEE Akwai v. Royal Ins. 
Co., 14 H. 888, 587 (1909). 

15. In filling and raising the level of insanitary land 
through proceedings under the statute, it is within the disere- 
_ tion of the superintendent of public works to contract for the 

filling of vacant lands by the hydraulic method and with the 
material used by that method in the manner described in this 
case. But where, in case land is occupied, such method would 
cause loss through the interruption of the use of premises for 
business or other purposes which might be avoided by following 
some other reasonable method, the hydraulic method is subject 
to objection by the land owner. If objection be made the land 
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owner would assume the consequences of insisting on a more 
expensive fill. Magoon v. Lord-Young Engineering Co., 99 
H. 327, 851 (1914). 

16. Chapter 71, R. L. 1915, relating to improvement 
of insanitary lands is not limited in its application to vacant 
lands; there is no exception in favor of lands upon which build- 
ings have been erected even though their erection was not in 
violation of law and the buildings are in good condition. 
Magoon v. Lord-Young Eng. Co., 22 H. 327, 834 (1914). 

17. The question whether a thing may or may not be a 
nuisance within some provision of law must be settled as one 
of fact, and not of law. Upon a hearing before the appeal 
board, if an appeal be taken as allowed by the statute, the 
property owner could contest the finding of the board of health 
that his premises are in an insanitary or dangerous condition, 
and the recommendation that they should be treated in the 
manner outlined in the notice. The finding of the appeal 
board would be conclusive and binding if there was any sub- 
stantial evidence to support it. But the land owner would be 
entitled to be heard in court on the contention that his land, 
not being in an insanitary condition or deleterious to health, 
and there being no facts upon which a conclusion that it was 
in such condition could rest, the board of health had exceeded 
its powers and proceeded without jurisdiction, as such conten- 
tion would raise a question of law. Magoon v. Lord-Young 
Engineering Co., 22 H. 327, 846 (1914). 

18. The notice required to be given under Chap. 71, 
R. L. 1915, serves the purpose of process by means of which 
jurisdiction of the land owner is obtained, and such notice 
may become, and, in the absence of an appeal, does become 
what, in effect, is a final judgment. It must, therefore, be 
certain. A notice to a land owner to fill his land “to such 
grade that the surface of said piece of land when so filled in 
will be, as near as may be, in the same ‘plane with the estab- 
lished grades of the streets nearest to said piece of land” when 
the grades of such streets have not been legally established is 
uncertain and insufficient, and is not to be regarded as capable 
of being rendered certain by the fact that there were maps in 
possession of the publie authorities and available to inspection 
which showed the grades contemplated, such maps not having 
been referred to in the notice. Magoon v. Lord-Young Engi- 

neering Co., 22 H. 327, 343 (1914). 
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HIGHWAYS. 


Sex arso Dedication; Private Roads; Easements. 
I. ESTABLISHMENT BY PRESCRIPTION OR USER. 


1. Where a strip of land had been used as a public high- 
way from the year 1853, and there was no evidence that the 
owner had or had not exercised acts of ownership since the 
year 1892, it was held that there was no showing that the 
owner had dedicated the fee to the territory, or that under 
Secs. 1879, 1884 and 1889, R. L. 1915, the territory had 
acquired the fee. In re Hawaiian Trust Co., 17 H. 598 
(1906). 

2. In the absence of any showing to the contrary land 
taken in 1902 and thereafter used as a public highway is 
presumed to be owned by the territory in fee simple. Humph- 
reys V. Mello, 19 H. 468 (1909). 


II. ESTABLISHMENT BY STATUTE. 


3. When the statute prescribes a mode for opening a 
highway it must be strictly pursued in order to constitute it 
a legal road. King v. Kekaula, 8 H. 878 (1872). 


III, ALTERATION OR CLOSING. 


4. Injunction cannot be maintained to prevent the change 
of the grade of a public street lawfully made by the proper 
authority. Widemann v. Thurston, T H. 470 (1888). 

5. <A public highway can be closed only by the method 
prescribed by statute, and no representations by public officers 
would justify a land owner in closing it by fencing. Pobello 
v. County of Maui, 19 H. 168 (1908). 

6. The leasing of public land under a right of purchase 
lease does not extinguish a highway existing across it, particu- 
larly when the highway is marked as an “old road” upon the 
government map referred to in the lease. Robello v. County 
of Maui, 19 H. 168 (1908). 


IV. TITLE TO FEE AND RIGHTS OF ABUTTING OWNERS. 


7. Under a statute (Chap. 8, S. L. 1870, since repealed) 
which provided for the appointment of commissioners who 
should determine, when a highway was opened or widened 
“what estates are especially benefited” and the amount of the 
benefit, it was held that assessments for the betterment of 
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estates should be limited to estates abutting on the highway to 
be opened or widened. Widening of Alakea Street, 8 H. 122 
(1890). 

8. An owner of land abutting on an abandoned street 
whose free access to his premises has not been affected by the 
abandonment has no right to demand that the land in the 
abandoned street be first offered to him before its sale to 
another. Smith v. Rose, 15 H. 289 (1903). 

9. The territory cannot acquire the fee in a public high- 
way by a mere legislative enactment. The fee is acquired 
either by compulsory process of condemnation or by the owner’s 
consent, express or implied. In re Hawaiian Trust Co., 17 H. 
523 (1906). 

10. Sec. 1837, R. L. 1915, which limits the amount of 
damages to be recovered for injury to trees in public highways 
is constitutional. Humphreys v. Mello, 19 H. 468 (1909). 


V. CONSTRUCTION, IMPROVEMENT AND REPAIR. 


11. The selection of the kind of pavement best adapted 
to the public streets of Honolulu, if new pavement is required, 
or the decision as to whether paving is likely to be better than 
the macadamizing to which the publie is accustomed, is a mat- 
ter for the reasonable discretion of the board of, supervisors 
and does not require competitive bids. Lord v. City and 
County of Honolulu, 20 H. 175 (1910). 


VI. OBSTRUCTION, 


12. Where the evidence as to the obstruction of a highway 
by a fence was conflicting a decree by a judge in equity dis- 
missing the bill for insufficient proof could not be reversed 
without taking a different view of the evidence than was taken 
by the judge who heard it. Territory v. McCandless, 16 H. 
728 (1905). 

18. Where defendant claims title to land used as a high- 
way, equity will not enjoin an obstruction therein until the 
title has been adjudicated at law. Territory v. Hustace, 19 H. 
562 (1909). 

14. In a bill to enjoin the obstruction of a public high- 
way the thoroughfare should be described as a public road or 
highway, but the manner in which it became such need not 
be alleged. Ideta v. Kuba, 22 H. 28 (1914). 

15. The unlawful obstruction of a highway is a public 
nuisance against the continuance of which a private individual 
who suffers special and irreparable injury, may obtain an 
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injunction; he is not compelled to accept in lieu thereof such 
damages as he might be able to prove in an action at law. 
Ideta v. Kuba, 22 H. 28 (1914). SEE Hodson v. Wolters, 
19 H. 342 (1909). 


VII. LAW OF THE ROAD. 


16. The law gives to all the full reasonable use of the 
road, and the question of negligence in the conduct of a trav- 
eller who finds himself on the left side, and unable to turn 
seasonably is one of fact, exclusively for the jury. Cummins 
v. Sumner, 3 H. 170, 173 (1869). 

17. <A traveller is not legally liable for a collision simply 
because he is not on the right-hand side of the road, or because 
he fails to bear to the right. Cummins v. Sumner, 3 H. 170, 
174 (1869). 


HOLIDAYS. 


Labor day, being a legal holiday, is not a dies juridicus 
for any purpose. (Hartwell, J.) Territory v. Ah On, 17 H. 
19, 23 (1905). 


| HOMESTEADS. 
Ser Public Lands, 6, 18, 15, 16, 17, 18. 


HOMICIDE. 
Ser Criminal Law, 86, 61, 68, 70, 83, 153, 170, 178, 174. 
I. IN GENERAL. 


1. If a person in the commission of a felonious act, 
undesignedly kills another such killing is murder; if such act , 
is simply unlawful and without any deliberate and malicious 
intention, the killing will be manslaughter. King v. Bush, 
1 H. 38 [62] (1850). i 

2. Where the hurt or injury is of a severe or dangerous 
character, and the efficient cause of death, although there be 
a predisposing condition of the body without which it would 
not have been fatal it is nevertheless a killing. King v. Green- 
well, 1 H. 85 [146] (1853). 

3. Where an officer is resisted he may repel force with 
force, and he will be justified in so doing even if death should 
ensue, yet he ought not to come to extremities upon every slight 
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interruption, nor without a reasonable necessity. King v. 
Sherman, 1 H. 88 [150] (1853); King v. Bridges, 5 H. 467, 
473 (1885). 

4. If a person is assaulted in such a manner as to put 
him in immediate and obvious danger of instant death or griev- 
ous bodily harm, he may defend himself on the spot and may 
kill or wound the person by whom he is assaulted; but he must 
inflict no greater injury than he in good faith and on reason- 
able grounds believes necessary when he inflicts it. King v. 
Bridges, 5 H. 467, 478 (1885). 

Il. MURDER. 


5. Deliberate, premeditated malice, or else extreme atroc- 
ity or cruelty must be proved in order to justify a verdict 
of murder in the first degree. Republic v. Tsunikicht, 11 H. 
341, 346 (1898). 

III. MANSLAUGHTER. 


6. Whoever kills another without malice aforethought, 
under the sudden impulse of passion, excited by provocation or 
other adequate cause, by the party killed, of a nature tending 
to disturb the judgment and mental faculties and weaken the 
self-control of the killing party, is not guilty of murder, but 
manslaughter. King v. Greenwell, 1 H. 85 [146] (1858). 

7. Manslaughter is the unlawful killing of a human being 
without malice, but under an indictment for manslaughter it is 
not necessary for the prosecution to prove that malice did not 
exist. Territory v. Tan Yick, 22 H. 773, 779 (1915). 

IV. JUSTIFIABLE HOMICIDE. 


8. No threats will justify the taking of human life unless 
there be an attempt to execute them. King v. Bridges, 5 H. 
467, 470 (1885). 

9. A man must retreat, as far as he can safely to avoid 
his assailant, and he may only kill his assailant when escape 
is no longer possible, as when he is penned in by a wall or 
ditch. King v. Bridges, 5 H. 467, 470 (1885). SEE In re 
Mills, 19 H. 88, 94 (1908). 

10. A person who slays another does so at his own peril, 
and must show matters in justification, excuse, or mitigation 
to the satisfaction of the jury. King v. Bridges, 5 H. 
467, 472 (1885). 

V. INDICTMENT. 

11. In an indictment for murder a count is good charging 

death by the act of defendants “by means, acts and agencies 
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unknown,” where the jury were charged that before finding a 
verdict of guilty upon it, they must find that such uncertainty 
as to the mode did exist. Rex v. Tin Ah Chin, 3 H. 90, 96 
(1869). 

12. In an indictment for homicide the omission of the 
words “deliberate, premeditated” before the word. “malice” ` 
makes the charge murder in the second degree. Prov. Govt. 
y. Caecires, 9 H. 522 (1894). 

18. Where there were two counts in an indictment for 
murder, one being a general charge, and the other giving the 
particulars of the offense, the indictment was not duplicitous. 
Prov. Govt. v. Hering, 9 H. 181, 186 (1893). 

14. An indictment for murder which describes the de- 
ceased as “D. L. Huntsman” is sufficient, as the court will 
not presume that deceased had any other name in the absence 
of evidence. Prov. Govt. v. Hering, 9 H. 181, 184 (1893). 

15. An indictment for murder in the first degree is not 
fatally defective because in its conclusion it does not name 
the deceased. Republic v. Kapea, 11 H. 998, 300 (1898). 


VI. EVIDENCE. 


16. When a person takes the life of another under the 
plea of self defense it is for him to show the actual necessity 
of the act. King v. Bridges, 5 H. 467, 474 (1885). 

17. The burden does not rest upon the prosecution to 
show that the medical and surgical treatment of the deceased 
was skillful. Prov. Govt. v. Hering, 9 H. 181, 190 (1893). 

18. Statements made by one who was the victim of a 
murderous assault, at a time when he believed he was dying 
are admissible as dying declarations. Prov. Govt. v. Hering, 
9 H. 181, 189 (1893). 

19. On a charge of an assault with intent to murder the 
intent is an essential ingredient. It must be proved as is 
any other fact. It may be proved by circumstantial evidence. 
The jury may infer intent from the manner of the accused 
in committing the assault, the nature of the weapon used and 
of the wound inflicted, the absence of provocation or excuse, 
and the motive, if a criminal motive is shown. Lo Toon v. 
Ter. of Hawaii, 16 H. 851 (1904). 


VII. TRIAL. 


20. The modern theory, upon a plea of self-defense in 
a homicide case, is to leave the whole case to the jury, with 
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a statement of the law applicable, and for them to decide 
the matter. King v. Bridges, 5 H. 467, 474 (1885). 

21. On a trial of a person accused of committing the 
crime of murder, if there be no evidence upon which the jury 
can properly find the defendant guilty of an offense included 
- in or less than the one charged, it is not error to instruct them 
that they cannot return a verdict of manslaughter, or of any 
offense less than the one charged; and in such case if the 
defendant was not guilty of the offense charged, it is the duty 
of the jury to return a verdict of not guilty. Republic v. 
Kapea, 11 H. 298, 810 (1898). 


HOSPITALS. 


Money may lawfully be appropriated by the legislature 
for the benefit of the Queen’s Hospital, an institution con- 
ducted for the relief of the indigent sick without distinction 
as to nationality, creed or otherwise. In re Queen’s Hospital, 
15 H. 663 (1904). 


HUIS. 
Leases of hui lands. See Landlord and Tenant, 19. 


1. Where the by-laws of a hui provide that a special 
meeting may be held, provided that the luna or manager be 
asked, such meeting could not be held under a call by the 
members, unless the juna had been requested to call a meeting 
and had refused. Mahoe v. Puka, 4 H. 485 (1882). 

2. Where the evidence shows that there was not an organ- 
izing or associating which could by the ordinary course of bus- 
iness in these Hawaiian associations known as huis, constitute 
one; no list being made of the persons who were to constitute 
it, and no subscriptions to any articles or agreement, a hut 
was not formed. Nahale v. Kaiaiki, 7 H. 615, 617 (1889). 

3. An agreement by members of a land hui whereby the 
manager of the hui set off to each member a portion of the 
common land in severalty, subject to the approval of the mem- 
bers at a regular meeting, is binding until rescinded. Iui v. 
Kaleikini, 10 H. 391 (1896). SEE Scott v. Pilipo, 22 H. 
174, 180 (1914). 
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4. Ejectment may be maintained by one member of a hui 
against another who has dispossessed him of his share. Lut 
y. Kaleikini, 10 H. 391 (1896). 

5. The rules of a Hawaiian land hut regulating the man- 
agement of their land as regards pasturage are binding until 
rescinded, upon the members and lessees having notice. Lui 
v. Kaleikini, 10 H. 891 (1896); Burrows v. Paaluhi, 4 H. 
464 (1882). 

6. The hui, as a peculiar native institution,” has pursuant 
to its rules and customs certain powers as an association which 
do not belong to its members individually as tenants in com- 
mon. Among these powers is that of binding all its members 
at a regularly called and duly attended meeting, by a vote not 
unanimous. Foster v. Kaneohe Ranch Co., 12 H. 363 (1900). 
See Burrows v. Paaluhi, 4 H. 464 (1882); Mahoe v. Puka, 
4 H. 485 (1882). 

7. All members of the hui upon whom it is practicable 
to serve process should be made parties to an action against the 
hui. Foster v. Kaneohe Ranch Co., 12 H. 368, 865 (1900). 

8. The members of a land hui own the land not as joint 
tenants, but broadly speaking as tenants in common. Re Taxes 
of Kahana, 21 H. 676 (1918); Pilipo v. Scott, 21 H. 609, 
612 (1918); Foster v. Kaneohe Ranch Co., 12 H. 868 (1900); 
Im v. Kaleikini, 10 H. 391 (1896); Burrows v. Paaluhi, 
4 H. 464 (1882). 

9. A Hawaiian land hui as such is not a legal entity. It 
is neither a corporation nor a partnership. The title to its 
land is not in a trustee for its use and benefit, but is held in 
undivided interests by the members themselves as tenants in 
common. In re Taxes, Hui of Kahana, 21 H. 676, 678 
(1913). l 


HUSBAND AND WIFE. 
SEE arso Divorce; Dower; Marriage. 
I. LIABILITY OF HUSBAND FOR NECESSARIES. 
(a) Ix GENERAL. 
1. In all suits for necessaries it must appear that those 
claimed for are suitable; the good conduct of the wife must 


also appear; and when the husband and wife are living apart, 
the burden is on the plaintiff to show that the husband has 
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refused his wife proper support at home. Kekoa v. Borden, 
5 H. 23 (1883). 

2. Where a man by his misconduct drives his wife from 
his home he is still liable for her support, and her subsequent 
misconduct does not relieve him of such liability. Luka v, 
Poohina, 5 H. 695 (1876). 

3. In an action for necessaries furnished to a wife, while 
separated from her husband on account of his adultery, the 
fact of her subsequent adultery is no defense, unless the wife’s 
adultery is notorious and known to the person supplying the 
necessaries. Luka v. Poohina, 5 H. 695 (1886). 

4. If credit for necessaries is given solely to the wife, the 
husband is not responsible. Kupele v. Kahananw, 6 H. 212 
(1877). 

5. . The remedy at law for neglect of the husband’s duty 
to support his wife is for the wife to purchase necessaries on 
her husband’s credit and then for those who furnish such 
necessaries to sue the husband for their reasonable value. 
Dole v. Gear, 14 H. 554, 556 (1903); Vivas v. Kauhimahu, 
19 H. 463, 465 (1909). 

6. In an action against a husband for necessaries fur- 
nished to his wife on his credit while she is living separate 
and apart from him the burden is on plaintiff to show that 
the wife is justified in living apart from her husband. When 
the separation is with his consent it is not sufficient for him 
to show, in order to escape liability, that the wife made false 
accusations against him. Forrester v. Hurtt, 18 H. 215 
(1907). 

.%. In an action against the husband for necessaries fur- 
nished to the wife who is separated from him the proceedings 
in a divorce suit subsequently instituted by the husband against 
the wife are not admissible in evidence. Forrester v. Hurtt, 
18 H. 215 (1907). 

8. In an action against the husband for goods sold and 
delivered to the wife, recovery cannot be had without proof of 
delivery. Borba v. Leal, 22 H. 1 (1914). 


(b) Wuar Are Necessanrres. 


9. Legal services rendered to the wife in actions brought 
by the husband against the wife for desertion are not ‘“neces- 
saries,” and the attorney cannot recover against the husband 
therefor. Kekoa v. Borden, 5 H. 28 (1883). 
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10. The husband is not liable at law for the fee of an 
' attorney in defending the wife in a libel for divorce. Vivas 
v. Kauhimahu, 19 H. 468 (1909). 

11. A complaint in assumpsit for legal services rendered 
by an attorney at the request of a married woman in procuring 
warrants of arrest against her husband upon charges of assault 
and battery, in the absence of allegations to the effect that the 
public officials whose duty it is to issue warrants and prosecute 
offenses had refused to act, and that the accusations were well 
founded, and that the services rendered were necessaries, does 
not set forth a cause of action against the husband. Ching On 
v. Lewis, 22 H. 877 (1914). 


I. CONVEYANCES, CONTRACTS AND OTHER TRANSACTIONS 
BETWEEN HUSBAND AND WIFE. 


12. A contract made by a married woman on behalf of her 
husband and in his name, subsequently adopted by him, was 
held binding. Coolidge v. Puaaiki, 3 H. 810 (1877). 

18. Where a lease was made by the husband of land 
owned by husband and wife as tenants by entireties, and the 
wife accepted rent after the husband’s death she was held to 
have ratified the lease. Kenway v. Notley, 5 H. 128, 125 
(1884). 

14. A husband cannot convey lands by deed to his wife 
during coverture, and it is equally clear that a wife cannot 
convey her own lands to her husband. Cummins v. Wond, 6 
H. 69 (1872). Sux McCully v. Huddy, 6 H. 108, 110 
(1873). 

15. Where a husband pays for land conveyed to his wife 
there is no resulting trust for the husband; the presumption 
being that it was made for her provision. Kaiawahakena v. 
Makapuu, 6 H. 188 (1877). 

16. A devise to a husband and wife before June 98, 
1888, created an estate in entirety. Robinson v. Aheong, 13 
H. 196, 198 (1900); Kuanalewa v. Kipi, 7 H. 575, 578 
(1889) ; Wailehua v. Lio, 5 H. 519 (1886); Kenway v. Not- 
ley, 5 H. 198, 124 (1884); Paahana v. Bila, 8 H. 725 
(1876). 

17. An objection raised by a woman that she was a 
married woman when she became one of the five persons who 
formed a corporation, her then husband being another of the 
five, cannot avail when raised collaterally and for the purpose 
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of avoiding a part only of the articles of association. Brown 
v. Carter, 15 H. 33s (1903). l 

18. An assignment of a leasehold may be made by hus- 
band to wife, being in the nature of a gift, and not a contract 
within the purview of the statute, section 2951, Rev. Laws 
1915, precluding contracts between husband and wife. The 
failure to record the assignment does not invalidate it as 
against subsequent creditors. First N. Bank v. Gaines, 16 H. 
731 (1905). 

19. A wife as well as any other person may act as her 
husband’s agent and if as his agent she hires a house for both 
at a fixed rent, he is liable for. the rent irrespective of his 
legal liability to support her. Wilcox v. Hartman, 17 H. 481 
(1906). 

20. A wife by signing with her husband a mortgage of 
her separate property to secure the husband’s debt is prima 
facie surety for her husband. Hackfeld & Co. v. Medcalf, 
20 H. 47, 58 (1910). 

21. The marital relation does not create a wife the agent 
of her husband to state an account on his behalf. Borba v. 
Leal, 22 H. 1 (1914). 


III. DISABILITIES AND PRIVILEGES OF COVERTURE. 


22. The husband is liable for all torts of the wife com- 
mitted during coverture. Apong v. Marks, 1 H. 50 [83] 
(1851). 

23. A contract by a married woman for personal service 
without the written consent of her husband is not per se void 
but may subsist at least until the husband shall interfere and 
put an end to it. Hookit v. Nicholson, 1 H. 260 [467] 
(1856). 

24. The Hawaiian widow of a Chinese who had a wife 
in China when he married in Hawaii is entitled to an allow- 
ance out of his estate under R. L. 1915, $2919, relating to 
allowances to women deceived into unlawful marriage. Wei 
See v. Young Cheong, 8 H. 489, 495 (1878). 

25. A married woman’s coverture, which is considered 
in law a disability, is something which she can invoke for 
her protection, but cannot be invoked against her. George v. 
Holt, 9 H. 135, 189 (1893). 

26. A married woman before June 23,-1888, could make 
a valid contract provided her husband consented thereto. 
Dowsett v. Jones, 9 H. 548 (1894). 
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27. The Married Women’s Act of 1888 (R. L. 1915, 
Sec. 2950 et seg) has the effect of destroying the common law 
fiction of the unity of husband and wife. First Nat. Bank v. 
Gaines, 16 H. 731 (1905). 

28. A married woman may contract to pay for articles 
which are necessaries, and confess judgment in an action 
therefor. Sachs v. Hart, 19 H. 494 (1909). 

29. A married woman may contract to pay for articles 
which are necessary. Von Hamm-Young Co. v. Welsh, 20 H. 
598 (1911). 


IV. SEPARATE ESTATE OF WIFE. 
(a) Wat CONSTITUTES. 


30. Where a testator bequeathed money to his daughter, 
the interest thereof “to be paid to her for the term of her 
natural life,” the principal to go to her children after her 
death, it was held that a trust was created for the separate 
use of the daughter, free from the control of her husband. 
von Hasslocher v. Ward, 3 H. 802, 807 (1877). 

31. In order to sustain a trust to the separate use of a 
married woman the intention to exclude the husband must be 
clear and certain. von Hasslocher v. Ward, 3 H. 802, 806 
(1877). 

39. Previous to June 98, 1888, money accruing and paid 
to a wife vested immediately in the husband without his reduc- 
ing it to possession. Kanoelehua v. Cartwright, 7 H. 327 
(1888). . 

33. Personal property of a wife acquired before June 23, 
1888, was the property of her husband, and became part of 
the assets of his estate in bankruptcy. Kamakaohua v. Thow 
Choy, 8 H. 245 (1891). Sre Riemenschneider v. Kalaehao, 
5 H. 550 (1886). | 


(b) Rients AND LraABrLrrigs or HUSBAND. 


34. Property bequeathed to the wife cannot be taken by 
the husband’s creditors until he has reduced it to possession 
or asserted a right to it. von Hasslocher v. Ward, 3 H. 802, 
809 (1877). 

35. Prior to June 93, 1888, money loaned by a married 
woman during coverture was held to be the money of the hus- 
band loaned by her as his representative, and could not be 
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recovered in an action by the widow after the husband's 
death. Maa v. Leiau, 4 H. 201 (1879). 

36. The words in a mortgage of the wife’s real property 
that upon foreclosure “the surplus shall be paid to the wife,” 
did not (prior to June 23, 1888,) exclude the husband and 
create a trust for the wife. Peirce d Co. v. Briggs, 4 H. 491 
(1882). 

37. Prior to June 28, 1888, the wife’s personal estate was 
the husband’s by virtue of the marriage, and where the wife’s 
real estate was sold under foreclosure of mortgage, the surplus 
was personal property and liable to garnishment, in the hands 
of the foreclosing mortgagee, to answer for the husband’s 
debts. Peirce & Co. v. Briggs, 4 H. 491 (1882). 

38. A conveyance of a woman, in contemplation of mar- 
riage, of all her property without the knowledge of her in- 
tended husband, and with intent to defraud him, was held to 
be fraudulent and of no effect. Mutch v. Holau, 5 H. 816, 
318 (1885). : 

39. While personal property of the wife vested in the 
husband prior to June 23, 1888, this did not apply to choses 
in action unless they were reduced to possession during cover- 
ture. Riemenschneider v. Kalaehao, 5 H. 550 (1886). 

40. The husband, prior to June 23, 1888, was entitled 
to the possession of land vesting in himself and his wife by 
entirety, during their joint lives. Kuanalewa v. Kip, 7 H. 
575 (1889); Kenway v. Notley, 5 H. 128, 125 (1884). 

41. The proceeds of sale of a wife’s real estate sold with 
her consent, prior to June 23, 1888, became ‘the property of 
the husband. Sherman v. Harrison, 7 H. 668 (1889). 

49. The estate of a deceased husband is not bound after 
his death by an implied covenant for quiet enjoyment in a 
lease made by the husband of his wife’s land. Wong Leong v. 
Pierce, 8 H. 249 (1891). 

43. A husband who married a woman owning real estate 
before June 23, 1888, had the right to lease her real property 
with her written consent, for any term not exceeding the term 
of his natural life. McCandless v. John Ii Estate, 11 H. 777, 
788 (1899). SEE Wong Leong v. Pierce, 8 H. 249 (1891). 

44, Where a receipt for money belonging to a married 
woman is given by her husband, her name having been signed 
and her crossmark made by the husband in her presence, she 
is bound by the same. Kapule v. Mokuhiwa, 12 H. 15 
(1899). 


— 
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(c) CONVEYANCES OF. 


45. Prior to June 23, 1888, it was held that a lease of 
her lands made by the wife, which was subsequently ratified 
by the husband, was valid. Hopkins v. Chung Wa, 4 H. 650, 
660 (1883). 

46. Prior to June 23, 1888, a power of attorney from 
a husband to a wife, authorizing her fo mortgage his real 
estate, did not empower her to mortgage her own real estate. 
Cartwright v. Everett, 7 H. 216 (1888). 

47. While a married woman might, prior to June 23, 
1888, by parol authorize her husband to sign a binding con- 
tract for her to convey her interest in land, when he signed 
his own name to such a contract she was not bound. Opunut 
v. Kauhi, 8 H. 649 (1882). 

48. A lease is not a sale within the meaning of the Mar- 
ried Women’s. Act of 1888 (R. L. 1915, §2950) and a woman 
who married and acquired land before its passage may execute 
a valid lease thereof so as to entitle the lessee to possession 
after her husband's death. Nam Chong Co. v. Lau Kona, 
9 H. 369 (1894). 

49. Prior to June 23, 1888, a conveyance of real estate 
by a wife without the consent in writing of the husband was 
void. Holt v. Kaaukai, 11 H. 497 (1898); Nawelt v. Auld, 
6 H. 297 (1881). SEE Cummins v. Wond, 6 H. 69 (1879). 


V. ACTIONS. 


50. An action may be maintained by a wife in her own 
name against a street railway company, the husband having 
paid her fare in her presence on her behalf, and she having 
ratified his act. Rhodes v. Rapid Transit Co., 16 H. 319, 
322 (1904). 

51. A deficiency judgment on foreclosure of a mortgage 
may be rendered against a married woman. First Am. Sav. 
Bk. v. Montano, 16 H. 799 (1905). 

52. In an action upon the contract of a married woman, 
made before June 23, 1888, her husband should be joined; 
he is not a proper party in a suit upon his wife’s contracts 
made after said date. Dowsett v. Jones, 9 H. 543 (1894). 


VI. SEPARATE MAINTENANCE. 


53. A separated wife, domiciled in a foreign country, 
may contract with or sue her husband in Hawaii. T'rousseau 
v. Cartwright, 10 H. 188, 145 (1895). 
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54. - Equity may in a proper case grant temporary and 
permanent maintenance to a wife without special statutory 
authority and independently of a suit for divorce or separation. 
Dole v. Gear, 14 H. 554, 564 (1903). 


VII. ABANDONMENT. 


55. Cases understhe provisions of law regarding the ar- 
rest of husbands for desertion of their wives under chapter 56, 
Penal Code (since repealed) were held to be civil and not 
criminal cases, and subject to appeal by either party. Silva 
v. Silva, 8 H. 495 (1892). SEE Coolidge v. Puaaiki, 3 H. 
810, 814 (1877). 


IMPROVEMENTS. 


Seu #stoppel, 28, 86; Landlord and Tenant, V (b); Parti- 
tion, II (e). 


1. The principle of equity is that if the true owner stands 
by and suffers improvements to be made on an estate, without 
notice of his title, he will not be permitted in equity to 
enrich himself by the loss of another, but the improvements 
will constitute a lien on the estate. Armstrong v. Kapohaku, 
5 H. 185 (1884). 

2. A person who makes improvements upon land to which 
she has no title, knowing the title to be in another, cannot 
recover for such improvements, notwithstanding that the owner 
did not object to their being made. Waiaha v. Naholowaa, 
6 H. 271 (1880). See Haw. Com. & S. Co. v. Kahului R. R. 
Co., 12 H. 85 (1899). 


INDICTMENT AND INFORMATION. 


Indictment for indecent assault. SEE Assault and Bat- 
tery, 10. 

Bias of grand juror as affecting validity of indictment. 
See Grand Jury, 11. 

Quashal for irregularities in drawing grand jury. SEE 
Grand Jury, 12. 

Indictment for conspiracy to obstruct justice. SEE Ob- 
structing Justice, 2. 
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I. REQUISITES OF. 


1. On the general principle that it is unnecessary to deny 
that which the other side will properly affirm in defense, an 
indictment for a statute offense need not negative the pro- 
visos, or show that the defendant is not within the benefit of 
the exceptions in the distinct clauses of the statute. King v. 
Hulu, 3 H. 82, 88 (1868); In re Mills, 19 H. 88, 96 (1908). 

9. An indictment is sufficient which sets forth the statute 
ingredients of the offense. King v. Kamakana, 8 H. 818 
(1871). l 

3. An indictment may be good although the words of the 
statute are not used, provided apt and sufficient words are 
used in describing the alleged offense to show that it neces- 
sarily comes within the class of offenses described in the 
statute, and contains all the ingredients of the offense charged. 
King v. Nahakualii, 3 H. 472 (1873). l 

4. It is not necessary to aver in an indictment facts 
which would more properly come from the other side, or which 
are implied by the facts and circumstances alleged or which 
the law will presume. King v. Gibson, 6 H. 310, 312 (1882). 

5. In an indictment upon statutes where the definition 
of the offense includes such adverbs as “unlawfully, wickedly, 
maliciously, ete.,” the offense must be charged to have been so 
committed, or the pleading will be bad. King v. Gibson, 6 
H. 310, 313 (1882). 

6. Criminal intent is legally presumed from criminal acts 
but it is a universal rule to charge the intent as well as the 
acts done, and it would not be sufficient to charge the acts 
without charging the intent also. King v. Gibson, 6 H. 310, 
318 (1882). 

7. It is for the defendant to show himself within the 
exceptions in a penal statute; it need not be charged in the 
indictment that he was not so. King v. Macfarlane, 7 H. 352 
(1888). Ser King v. Gibson, 6 H. 310, 312 (1882); King 
v. Hulu, 8 H. 82, 88 (1868); In re Mills, 19 H. 88, 96 
(1908). 

8. In an indictment for the larceny of the property of a 
co-partnership the names of the members of the firm should 
be given; the co-partnership should not be designated by the 
firm name. King v. Mahelona, 7 H. 899 (1888). 

9. An indictment signed by the attorney general, who 
has tendered his resignation, which has not been accepted, is 
good. Queen v. Costa, 8 H. 552 (1892). 
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10. A charge of an offense substantially in accordance 
with the language of a penal statute is sufficient. Republic 
v. Ah Cheon, 10 H. 469 (1896). 

11. The facts alleged, and not the name given by the 
pleader, determine the offense charged. Lee Yau v. Republic, 
11 H. 148 (1897). 

12. One who is accused of an offense should be prosecuted 
under the statute defining and prohibiting the offense. Repub- 
lic v. Vasconcellos, 11 H. 228 (1897). 

13. Only such exceptions and provisos in a criminal 
statute as are descriptive of the offense need be negatived in 
an indictment. Republic v. Ah Yee, 12 H. 169 (1899); 
Territory v. Takamine, 22 H. 465, 467 (1918). 

14. When a defendant is charged with a violation of a 
particular statute a misrecital of the statute is fatal. Terri- 
tory v. Abreu, 18 H. 421 (1901). 

15. The finding “a true bill” signed by the foreman of 
the grand jury, although at the foot instead of on the back 
of the indictment, is an “indorsement” within the meaning of 
rule 17 relating to grand juries. Territory v. Johnson, 16 H. 
743 (1905). 

16. An information, which charges that defendant did, 
during a certain period, turn loose, and permit, “certain dairy 
cattle” to go abroad, roam about, lie about, graze and assemble 
together in and upon a certain public highway, thereby ob- 
structing, hindering and disturbing the lawful use thereof, 
and endangering the safety of the public, is fatally defective, 
in that it does not show that defendant was the owner of or 
had control over the cattle referred to. Territory v. Henriques, 
21 H. 50 (1912). . 

17. It is necessary that the indictment, information or 
complaint set forth all the essential facts, ingredients and ele- 
ments of the offense charged, with certainty, and describe and 
identify the same sufficiently to put the defendant on notice 
as to what he is required to defend. Territory v. Henriques, 
21 H. 50, 52 (1912). 

18. An averment in an indictment or charge which does 
not relate to any necessary element of the offense charged, and 
without which an offense is fully set forth, will be regarded as 
surplusage. Such an averment need not be proved, and the 
charge will not be vitiated by its presence. Territory v. Taka- 
mine, 21 H. 465 (1913). 

19. Where there are several phases of the same kind of 
crime with varying circumstances of aggravation it is not 
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necessary in an indictment for the simpler offense to negative 
circumstances of aggravation embraced in the graver. Terri- 
tory v. Tan Yick, 22 H. 778, 777 (1915). 


I. JOINDER OF PARTIES, OFFENSES AND COUNTS. 


20. An assault with intent to murder and an assault with 
intent to maim cannot be charged in one count of an indict- 
ment. King v. Jones, 3 H. 330 (1872). 

91. An indictment which in one count charges the offense 
in brief and in the second gives the details in extenso complies 
with a statute requiring indictments “fully and plainly” to 
set forth the charge. Prov. Govt. v. Caecwres, 9 H. 522, 525 
(1894). See Republic v. Tsunikichi, 11 H. 841, 347 
(1898). 

22, Where several join in the commission of an offense 
they may be indicted jointly or severally, but the fact that 
they are jointly indicted renders the indictment none the less 
an indictment against each of them individually. Hang Fook 
v. Republic, 9 H. 598, 596 (1895). 

23. One may be charged in different counts in the same 
indictment as principal and as accessory before the fact in an 
attempt to commit a crime. Republic v. Rutimann, 11 H. 591 
(1898). Sue Rex v. Wo Sow, T H. 784, 736 (1889). 

24. A defendant cannot be charged in one and the same 
count with two or more independent offenses, as such, sub- 
ject to different penalties. Territory v. Johnson, 16 H. 748, 
749 (1905) ; King v. Jones, 8 H. 330 (1879). 


III. MOTIONS TO QUASH, DEMURRERS, ETC. 
Sez Criminal Law, XV (b). 


25. A motion to quash an indictment is addressed to the 
sound discretion of the court, and its denial is not a proper 
subject of exception. King v. Kumuhoa, 5 H. 621 (1886). 

26. Objections to an indictment not presented before plea, 
are not available on exceptions. King v. McGuffin, 7 H. 104, 
107 (1887) ; King v. Lum Hung, 7 H. 844 (1888). 

27. A plea to an indictment will bar the defendant from 
making objections in any form to defects in the indictment 
which are apparent on the face thereof, and the verdict will 
cure all averments imperfectly alleged. King v. Macfarlane, 
7 H. 889, 857 (1888). 

28. The guashing of an indictment does not terminate 
proceedings which were commenced before a district magis- 
trate nor is a second examination before the magistrate a neces- 
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sary preliminary to a new indictment. Queen v. Poor, 9 N, 
295 (1893). 

29. Former acquittal is not a proper ground for a motion 
to quash an indictment. Queen v. Poor, 9 H. 295 (1898). 

30. The question of an alleged defect in an indictment 
for larceny of a steer ought to be raised by demurrer or motion 
in arrest and not for the first time in the supreme court on an 
exception that the verdict is contrary to law and the evidence, 
Territory v. Nobriga, 16 H. 29 (1904). 

31. If any error was committed in striking defendants’ 
motions to quash the indictment and challenges to the grand 
jury from the files, it was harmless for the reason that the 
grounds upon which they were based were afterward made the 
subject of a plea in abatement, which was considered on its 
merits. Territory v. Johnson, 16 H. 743 (1905). 


IV. AMENDMENT. 


32. Under See. 88, Act 40, S. L. 1876 (R. L. 1915, 
$3808) it was held that the court had authority to order an 
amendment of an indictment, and was not limited by the 
statute as to the character of the amendment. Queen v. Bush, 
8 H. 274 (1891); Rex v. Ho Fon, 7 H. 757, 759 (1889). 


V. VARIANCE. 


33. Ordinarily, unless excused by statute, the time of 
the commission of an offense must be specifically alleged, 
but except in so far as it is of the essence of the offense it 
need not be proved as alleged; it is sufficient to prove any 
other time within the statute of limitations and before the 
indictment. The mere fact that the offense is of a continuing 
nature does not make the time essential. Territory v. Craw- 
ford, 18 H. 246 (1907). Compare Republic v. Kamakauila, 
9 H. 607 (1894). 


VI. WAIVER OF DEFECTS AND AIDER BY VERDICT. 


34. Motions to quash must be made before plea, and 
the plea cures defects in the indictment for the purposes of 
the trial of the issue. King v. Kumuhoa, 5 H. 621 (1886). 
See King v. Macfarlane, 7 H. 352, 857 (1888). 


INFANTS. 


Competency as witnesses. SEE Witnesses, 6, 11. 
SEE ALSO Guardian and Ward; Parent and Child. 


—— 
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I. DISABILITIES IN GENERAL. 


1. The statute of limitations applies alike to infants as 
to persons not under disability in requiring reasonable atten- 
tion to their property. Kalamakee v. Wharton, 16 H. 228, 
232 (1904); Thurston v. Bishop, 7 H. 421 (1888). 

2. Notwithstanding the marriage of a female infant her 
disability of minority continues until she attains the age of 
eighteen years. Beckley v. Brown, 20 H. 596 (1911). 


II. CUSTODY AND PROTECTION. 


3. One who gratuitously takes an infant to maintain can- 
not recover compensation therefor from the child’s guardian 
until after notice to the guardian that further maintenance 
of the child will not be gratuitous. Le Blonde v. Konia, 13 H. 
435 (1901); Mokuhia v. McCandless, 5 H. 37Q (1885). Ser 
Scott v. Crowningburg, T H. 727 (1889); Kaholo v. Dutro, 
4 H. 149 (1878). 


II. PROPERTY AND CONVEYANCES. 


4. When a lease of lands belonging to an infant has been 
made, extending beyond the term of the infancy, the infant 
may disaffirm on coming of age; but ejectment cannot be 
maintained by him until after notice to quit. Hanuna v. 
Unna, 6 H. 485 (1884). 

5. Courts of probate have power to authorize the mort- 
gaging of a minor’s real estate. Hoare v. Allen, 13 H. 257, 
261 (1901). 

6. A guardian has no power to mortgage his ward’s real 
estate in the absence of the approval of the court. Hoare v. 
Allen, 18 H. 257, 361 (1901). 

7. A father as such or as natural guardian has no author- 
ity to lease his child's land. Jona v. Uu, 16 H. 432 (1905); 
Hanuna v. Unna, 6 H. 485 (1884). 

8. An infant having leased his land 7 the defendant and 
died in minority, an action of ejectment by his parents, being 
his heirs at law, is sufficient disaffirmance of the lease. Kekai 
v. Waipio Limalau, 16 H. 464 (1905). 

Ba. During the minority of an infant the statute of 
limitations could not begin to run; an adverse claimant to 
land could not acquire a prescriptive title until ten years after 
the death of the infant if she died under age, and if she lived 
to become of age, until five years after her death. Magoon 
v. Pioneer Mill Co., 17 H. 159, 162 (1905). 
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9. The fact that infants are owners of an undivided inter- 
est in land and would not be able to purchase at a partition 
sale, does not prevent partition at the instance of another 
co-tenant. Brown v. Holmes, 19 H. 268 (1909). 


IV. CONTRACTS. 


10. When a minor purchases land he must make his elec- 
tion within a reasonable time after reaching his majority 
whether he will keep the land and pay for it, or disaffirm the 
contract and return the land; he cannot keep the estate and 
refuse to pay the consideration. Kahanu v. Thompson, 1 H. 
235 [421] (1856). 

11. As to the legal age of majority at which a person 
becomes bound by a contract for goods furnished him, the lez 
loci contractus aut actus must govern. Wood v. Green, 2 H. 
168 (1859). 

19. A sale to a minor for an undisclosed principal is a 
sale to the minor, even though the minor states that he is act- 
ing as an agent, but without naming his principal. Republic 
v. Kan Yau, 11 H. 150, 152 (1897). 

13. Mere silence for two years and ten months after ma- 
jority does not prevent an infant from disaffirming a deed 
made when fifteen years of age, and the infant is not 
estopped by a foreclosure sale of the land during the period 
of infancy. McCandless v. Lansing, 19 H. 474 (1909). 


V. TORTS. 


14. An infant who hires a horse for pleasure driving 
is liable in damages for injury to the horse arising from im- 
moderate driving, if it appears that the same was willful. 
(Compare two opinions.) Isenberg v. Cummins, 8 H. 987 
(1891). 

15. Under R. L. 1915, Sec. 2993, a father was held not 
liable for the negligence of his child, who was a mere infant 
unemancipated from childish instincts. (Judd, ©. J. solus.) 
Day v. Day, 8 H. 715 (1891). SEE Victoria v. Palama, 15 
H. 127 (1908). 

15a. In actions ex delicto the general rule is that infants 
are liable in damages in the same manner as adults. Victoria 
v. Palama, 15 H. 127, 129 (1903). 


VI. ACTIONS. 


16. The ancient practice in chancery which allows an 
infant a day after coming of age to answer a bill against him 
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during his minority, does not apply to infant trustees. Beck- 
ley v. Afong, 6 H. 545, 548 (1884). 

17. An action to recover rent due for use of a minor’s 
land is properly brought in the name of the minor by the 
guardian. Meek v. Aswan, 7 H. 750 (1889). 

18. An infant is bound by a decree in a cause where he 
is plaintiff. Estate of Kealiiahonwi, 8 H. 98, 99 (1890). 

19. In any case of improper action by a next friend, 
where the infant might obtain: relief, the application must be 
made to the court promptly on the infant’s becoming of age, 
otherwise his silence will amount to a confirmation. . Estate 
of Kealiiahonui, 8 H. 98, 99 (1290); Thurston v. Bishop, 
7 H. 491, 433, 434 (1888). 

20.- Where an adult, without authority of court, instituted 
an action in the name of an infant, a plea in abatement was 
sustained. Chin Hee v. Ho Kam Yee, 8 H. 285 (1891). 

21. Service on: the probate guardian of an infant is 
sufficient service on the infant; but when it appears that the 
interests of the infant and his probate guardian are in con- 
flict, the court will appoint a guardian ad litem. Macfarlane 
v. Spencer, 8 8 H. 645, 647 (1881). 

22. A minor wie has been interpleaded a as a party plain- 
tiff in an action, may have his name stricken from the record 


on coming of age, when his interests are adverse to the other 
parties plaintiff. Aldrich v. Hassinger, 12 H. 8 (1899); 


_ Aldrich v. Hassinger, 11 H. 682 (1899). 


23. In 1858 courts acquired jurisdiction over minors 
without making them parties by name, where their guardians 
were made parties. Kapiolani Estate v. Atcherley, 14 H. 
651 (1908). Sur 988 U. S. 119 (1915). SEE arso 999 U. 
S. 983 (1911). 

94. There is a difference of authority as to whether a 
judgment against a minor without service on him is absolutely 
void for want of jurisdiction, or is merely voidable and so 'im- 
mune from collateral attack. Kapiolani Estate v. Atcherley, 
14 H. 651, 662 (1903). See 238 U. S. 119 (1915). Sex 
arso 222 U. S. 285 (1911). 

25. A court of law cannot, in the absence of statute, 
allow counsel fees to guardians ad litem to be paid by the 
opposite parties. Allen v. Lucas, 15 H. 52 (1903). 

26. Defects in a supreme court decision .making it erro- 
neous but not void may be waived on behalf of minors so as 
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to preclude a collateral attack by them. Brown v. Brown, 
15 H. 308, 313 (1903). 

27.. After the death of a guardian ad iii of a minor 
plaintiff an amendment is proper substituting the guardian, 
Kalamakee v. Wharton, 16 H. 228, 234 (1904). 

28.. The appointment of a guardian ad litem of minor 
defendants need not be made by a formal order. Any action 
on the part of the court whereby a person assuming: to act as 
a guardian ad litem is recognized as such is equivalent to an 
appointment. Lukua v. Manaia, 21 H. 160, 162 (1919); 
Ahin v. District Magistrate, 11 H. 279 (1898); Estate of 
Kealuiahonui, 8 H. 93, 99 (1890). 

29. A guardian ad litem of minor defendants in a parti- 
tion suit may stipulate for the entry of a consent decree. In 
the absence of any showing of fraud or bad.faith or that the 
interests of the minors have been prejudiced, such decree 
will not be disturbed on motion of the purchaser at the parti- 
tion sale. Lukua v. Manaia, 21 H. 160, 164 (1912). 

30. It is improvident and irregular to decree the pay- 
ment of moneys belonging to the infants to their guardian 
ad litem whose proper functions terminated with the entry of 
the final decree, and who has not been required to furnish a 
bond or other security. Lukua v. Manaia, 21 H. 160, 165 
(1912). 


INJUNCTION. 
SEE Equity, 3, 30, 36, 50, 78. 
I. NATURE AND GROUNDS IN GENERAL. 


1. Equity has jurisdiction by injunction to restrain asser- 
tion of doubtful rights in a manner productive of irreparable 
damage, as of a manager of a plantation interfering with the 
management of the plantation after his removal. Kilauea 
Sugar Co. v. Macfie, 5 H. 3, 8 (1883). 

2. Injunction, not mandamus, is the proper remedy to 
prevent a public officer from doing a contemplated illegal act. 
Castle v. Kapena, 5 H. 27, 38 (1883). l 

3. Except to stay waste or prevent irreparable mischief, 
an injunction is only issued as ancillary to some primary 
equity. Shipman v. Crown Land Commissioners, 6 H. 351, 
354 (1882). 
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4. An injunction will not issue to prevent possible tres- 
passes where it is not shown that such trespasses would carry 
irreparable injury. Cornwell v. Fernandez, 6 H. 691 (1888). 
See McKibbin v. Spencer, 3 H. 574, 577 (1874); Wunden- 
berg v. Markham, 14 H. 167 (1902). 

5. Injunctions are not awarded by courts of equity, for 
the infringement of even doubtful rights, until they have been 
established at law. (Allen, C. J. solus.) Peck v. Bailey, 8 
. H. 658, 674 (1867). 

6. Where the liability to injury is doubtful, the extraro- 
dinary remedy by injunction should be withheld. Cha Fook 
v. Lau Piu, 10 H. 308, 310 (1896). 

7. Equity will interfere by injunction to preserve a long 
existing status rather than one which has been recently created 
by complainant’s acts. Hawn. Com. d Sug. Co. v. Kahului 
R. R. Co., 11 H. 440 (1898). 

8. Where a covenant in an agreement is capable of spe- 
cific enforcement, its threatened breach may be enjoined. 
McCandless v. John Ii Estate, 11 H. 777, 791 (1899). 

9. In order to justify an injunction the danger appre- 
hended and sought to be guarded against must be real and 
rest upon a substantial basis. Wailuku S. Co. v. Hawn. Com. 
d S. Co., 13 H. 668, 671 (1901). 

10. Whether the right to maintain a bill by a citizen and 
taxpayer to obtain an injunction to restrain public officials 
from unauthorized acts affecting public property exists in 
cases where there is no pecuniary loss to the plaintiff, quaere. 
McCandless v. Carter, 18 H. 221 (1907). SEE McCandless 
v. Pratt, 211 U. $. 487 (1908). 

11. It is improper practice after decision by the supreme 
court for the defendant to perform the act enjoined before a 
decree is entered, but if he does, the decree when entered 
will not continue the injunction in force for the purposes of 
an appeal to the United States supreme court. McCandless 
v. Carter, 18 H. 269 (1907). Sex 211 U. S. 487 (1908). 

19. Where an injunction is asked in support of a strict 
legal right, the party is entitled to it if his legal right is 
clear; mere delay unaccompanied by circumstances constitut- 
ing an estoppel will not defeat the remedy unless it has con- 
tinued so long as to defeat the right itself. That expenditures 
have been made will not defeat the right to an injunction if 
the party otherwise is entitled to it. Magoon v. Lord-Young 
Engineering Co., 92 H. 327, 850 (1914). 
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13. Leave to file an amended bill for an injunction should 
be refused where the time for which the injunctive relief is 
sougħt has passed. Useless and ineffectual amendments to 
pleadings are properly disallowed. Honolulu Athletic Park, 
Lid., v. Lowry, 22 H. 475 (1915). 


Ir SUBJECTS OF PROTECTION AND RELIEF. 
(a) <Acrions AND OTHER LEGAL PROCEEDINGS. 


14. An injunction will not be granted against a judgment 
entered by consent with full knowledge of the facts. Kupele 
v. Sumner, 4 H. 270 (1880). 

15. Injunction will not be granted to restrain the bring- 
ing of suits in law and equity. upon the mere apprehension or 
fear that such suits will be brought. Thompson v. Halawa 
Sugar Co., 6 H. 464, 476 (1884). 

16. Equity w il not restrain A from asserting a Es 
claim not barred by the statute of limitations, against B, be 
cause of A’s knowledge of and acquiescence in B’s posession 
for less than the statutory period. Pahuilima v. Kela, 6 H. 
573 (1885). 

17. An injunction may GEE be issued to restrain 
the taking of property under an alleged but non-existing right 
of Eie domain. Haw. Com. t Sug. Co. v. Kahului R. 
R. Co., 11 H. 479 (1898). Sex Magoon v. Lord-Young Eng. 
Co., 22 H. 327, 349 (1914). 

18. A circuit judge at chambers in probate is not abso- 
lutely without power to restrain a guardian in a guardianship 
matter pending before him from procuring a hearing on the 
merits of a suit for partition begun by the guardian on behalf 
of his ward before another circuit judge pending proceedings 
for the removal of the guardian before the judge issuing the 
restraining order. Carter v. Gear, 16 H. 412 (1905). 

19. Equity will not enjoin an execution sale of land in 
order to avoid the sacrifice which would result from a sale 
pending litigation concerning the title, nor on the ground, 
which was available and had been adjudicated in the action at 
law, that the land was claimed by the defendant to be exempt 
from sale on execution. dAfcherley v. Jarrett, 19 H. 511 
(1909). 

‘20. An injunction will not be granted to restrain an action 
at law on the ground that an account exists between the parties 
of such a nature that it cannot be conveniently settled at law, 
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where the bill does not pray for an accounting. Kona Develop- 
ment Co. v. Scott, 19 H. 585, 594 (1909). 

21. A judgment creditor who had obtained allowance of 
his claim against thè estate of a decedent may be equitably 
estopped thereby from causing the land of the decedent to be 
sold on execution. Ching Tam Shee v. Oriental Life Ins. Co., 
19 H. 663 (1909). 


(b) PROPERTY AND GEE OES. 


22. When the allegations in a bill are based upon the 
fraudulent conduct of a party, an injunction against the sale 
of the property may be granted although an intention to dis- 
pose of it cannot be proved. Montgomery v. Montgomery, 
9 H. 588, 559 (1862). 

23. Injunction will not lie to prevent trespasses upon a 
fishery, where there is no showing of irreparable injury, or that 
there is not an adequate remedy at law. Shipman v. Crown 
Land Commissioners, 6 H. 351 (1882). 

24. Equity will not enjoin the commission of a ore 
on land, where the title has not been tried at law, except 
in cases where the acts or threatened acts are such as to 
cause irreparable injury. Wundenberg v. Markham, 14 H. 
167 (1902). Sre McKibbin v. Spencer, 8 H. 574, 577 
(1874). 

25. Mere insolvency of the defendant in a suit to enjoin 
a trespass, when the injury is not irreparable, the main issue 
being the title, will not warrant the interference of a court 
of equity by injunction. Wundenberg v. Markham, 14 H. 167, 
169 (1909). 

26. An injunction cannot be used to take property out 
of the possession of one party and put it into that of another. 
Wundenberg v. Markham, 14 H. 167, 169 (1909). 

97. An injunction will not be granted to stay waste un- 
less it appears that the injury will be irreparable. McCand- 
less v. Lee Chew, 16 H. 530 (1905). 

28. <A bill for an injunction against trespassing on plain- 
tiffs’ land cannot be based on a void adjudication of the title 
to the land. Roy v. Scott, 17 H. 600 (1906). 

29. A grantor who sells lots adjacent to a road with the 
representation that the road will be kept open, and purchasers 


from him, may be enjoined from obstructing such road. Hod- 
son v. Wolters, 19 H. 342, 345 (1909). 
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30. Where title in land claimed as a public highway is 
also claimed by defendants equity will not enjoin an obstruc- 
tion of its use for a highway until the title is adjudicated at 
law, there being no “strong and imperious necessity” in the 
ease. Territory v. Hustace, 19 H. 561 (1909). 

31. Equity may prevent, by injunction, the permanent 
appropriation of property. McBryde Sug. Co. v. Koloa Sug. 
Co., 19 H. 106, 123 (1908); McBryde S. Co. v. Andrade, 
92 H. 578, 583 (1915). 

32. Equity has jurisdiction to protect a legal right in 
property by injunction where plaintiff’s right is clear and the 
court is of the opinion, on the evidence before it, that there 
is no substantial dispute as to it, though the right is denied 
and it has not been established at law. McBryde Sugar Co. 
v. Andrade, 22 H. 578, 580 (1915); McBryde Sugar Co. v. - 
Koloa 8. Co., 19 H. 106, 118 (1908). 


(e) CONTRACTS. 


33. Equity may enforce, by injunction, the negative part 
of an agreement, although the afirmative part cannot be spe- 
cifically enforced by decree. Waianae Co. v. Hawn. Bell Tel. 
Co., 6 H. 589, 592 (1885). 

34. The covenantee in a lease may enjoin the breach of a 
covenant by the covenantor or a purchaser with notice. Me- 
Candless v. John Ti Estate, 11 H. 777, 792 (1899). 

35. Before the court will enjoin a breach of a contract 
there must be no doubt about the validity of the contract, and 
its terms must be clearly proved and the fact of the breach 
established beyond doubt. Consolidated Amusement Co. v. 
Hughes, 22 H. 550, 554 (1915). 

36. A party to a contract will not be enjoined from 
breaking it, when such action would compel him to break a 
contract with an innocent third party to the injury of the 
latter. Consolidated Amusement Co. v. Hughes, 22 H. 550, 
554 (1915). 

37. Section 10 of the Organic Act creating the territory 
of Hawaii, which prohibits suits upon contracts for personal 
service, except actions for damages for breaches thereof, does 
not prohibit injunctions to restrain the exhibition or dealing in 
motion picture films in violation of a contract not to exhibit 
or deal in such films. Consolidated Amusement Co. v. Hughes, 
22 H. 550, 556 (1915). 
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(d) CORPORATE FRANCHISES. 


38. The statute granting a street railway franchise requir- 
ing the company to maintain at all times a sufficient number 
of cars to be used for the carriage of passengers as public con- 
venience may require, the circuit judge, at the suit of the 
attorney general, enjoined a threatened -reduction of a long 
continued service on a particular street. Held, affirming the 
decree appealed from, that the duty imposed by the statute 
was sufficiently specific, that the evidence supported the finding 
that the proposed service was insufficient for public conve- 
nience, and that injunction was the proper remedy to restrain 
the threatened violation of statutory duty. Territory v. Hono- 
lulu R. T. & L. Co., 18 H. 553 (1908). Reversep: 211 U. 


8. 282 (1908). 


(e) PUBLIC OFFICERS. 


` 39. Injunction lies to prevent the revocation of a physi- 
cian’s license by the treasurer, there being no plain, adequate 
and complete remedy at law. Ninomiya v. Treasurer, 15 H. 
273 (1903). 

40. The motives of a taxpayer in bringing an injunction 
suit against a public officer are not the subject of inquiry. 
Incas v. Amer.-Haw. E. & C. Co., 16 H. 80, 86 (1904). 

41. A delay of two months after the award of a contract 
before bringing suit to enjoin its performance held not laches. 
Lucas v. Amer-Haw. E. d C. Co., 16 H. 80, 88 (1904). 
SEE Magoon v. Lord-Young Eng. Co., 22 H. 897, 349 (1914). 

49.. Equity has jurisdiction at the suit of a taxpayer to 
enjoin an executive officer from expending public moneys in 
pursuance of an unconstitutional statute, although not to deter- 
mine political rights not affecting rights of property. Castle 
v. Sec. of Territory, 16 H. 769 (1905). 

43. Injunction may be maintained by a taxpayer to pre- 
vent a public officer from doing a contemplated illegal act. 
Castle v. Secretary, 16 H. 769, 776 (1905); Lucas v. Amer.- 
Haw. Eng. & Constr. Co., 16 H. 80, 86 (1904); Widemann 
v. Thurston, 7 H. 470, 480 (1888); Castle v. Kapena, 5 H. 
27 (1883). 

44. Whether a bill by a citizen and taxpayer to obtain 
an injunction to restrain public officials from unauthorized 
acts affecting public property may be maintained in eases 
where there is no pecuniary loss to the plaintiff, quaere. Me- 
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Candless v. Carter, 18 H. 221, 224 (1907). SEE McCandless. 
v. Pratt, 211 U. S. 437 (1908). 

45. Injunctions are not issued to restrain public ec: 
in the exercise of discretionary power. McCandless v. Carter, 
18 H. 221, 230 (1907). See McCandless v. Pratt, 211 U. 
S. 437 (1908). 

(f) GEE Acts. 


46. Where the issuance of an injunction is warranted 
by the necessity of protection to legal rights in property, the 
‘commission of criminal acts may incidentally be enjoined, 
McBryde Sugar Co. v. Andrade, 22 H. 578, 582 (1915). 


HI. ACTIONS FOR INJUNCTIONS. 


47. An injunction must be specifically prayed for; it 
cannot be granted upon the prayer for general relief. Mont- 
gomery v. Montgomery, 2 H. 553, 559 (1862). 

48. The granting or refusal of an injunction before 
answer is in the sound discretion of the court. M ontgomery v. 
Montgomery, 2 H. 553, 560 (1862). 

49. The answer to a bill in equity is regarded as true 
until disproved, and it is a general principle that an injunction 
will not be continued when the answer defeats the grounds 
upon which the injunction was based. Montgomery v. Mont- 
gomery, 9 H. 553, 561 (1869). 

50. A bill for an injunction is demurrable where it shows 
that the acts complained of as injuring complainant have 
ceased, and no threat to renew the same is alleged. Lopez 
v. Acheu, 5 H. 607 (1886). 

51. Injunctions, as a general thing, an not to be issued 
upon statements of material matters made upon information 
and belief. An averment of the value and kind of lands being 
largely a matter of information and belief is sufficient. Mce- 
Candless v. Carter, 18 H. 221, 224 (1907). SEE McCandless 
v. Pratt, 211 U. S. 487 (1908). 
© 52. Delay in commencing proceedings to enjoin a nuisance 
is a fact to be considered with other facts in determining 
whether an injunction should be granted. Jdeta v. Kuba, 
22 H. 28 (1914); Magoon v. Lord-Young Eng. Co., 22 H. 
327, 349 (1914). 

IV. TEMPORARY INJUNCTIONS. 


53. To authorize a temporary injunction, a prima facie 
showing in the bill of a right to the final relief is essential. 
Young Chun v. Robinson, 21 H. 70, 73 (1912). 
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54. Temporary injunctions do not issue as a matter of 
right except in cases where the right to such relief is clear 
and beyond doubt. Consolidated BE Co. v. Hughes, 


, 22 H. 550, 554 (1915). 


55. The probative facts—not conclusions—showing the 
right to a temporary injunction must be stated in the bill for 
injunction, else it will be denied. Consolidated Amusement 
Co. v. Hughes, 22 H. 550, 554 (1915). 


V. MODIFICATION. 


56. Where an injunction awarded by a decree in equity 
is broader than the decree it may be modified upon application 
to the circuit judge, and the affirmance of the decree on appeal 
will not preclude such action. McBryde Sugar Co. v. An- 
drade, 22 H. 578, 584 (1915). , 


VI. VIOLATION. 


57. One who is enjoined from making sales or commit- 
ting trespasses upon land in controversy, at his own peril dis- 
poses of proceeds of previous sales of portions of the land 
after service of the injunction. In re Morrison, 2 H. 292, 
295 (1860). . 

VII. LIABILITIES ON BONDS. 


58. <A court of equity may in its discretion award dam- 
ages upon an injunction bond or leave the parties to an action 
at law to recover the same. See Yick Wai Co. v. Ah Soong, 
13 H. 878 (1901). 

59. Counsel fees unreasonably incurred to obtain a disso- 
lution of an injunction should not be allowed as damages under 
the injunction bond. Middleditch v. Kalanianaole, 18 H. 
272 (1907). 

60. Counsel fees, as well as costs and other charges or 
damages, paid or sustained to obtain a dissolution of a restrain- 
ing order are damages directly and proximately resulting from 
the i issuance of the injunction, and are recoverable; and such 
damages may be assessed and awarded in equity, it being with- 
in the sound diseretion of the eireuit judge as to whether or not 
in each particular case he will himself dispose of the matter 
or leave the parties to an action at law. Young Chun v. Rob- 
inson, 91 H. 198 (1919); See Yick Wai Co. v. Ah Soong, 
13 H. 878 (1901); Rubinstein. v. Hackfeld, 18 H. 126 
(1906) ; Middleditch v. Kalanianaole, 18 H. 272 (1907). 
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61. There is no specifice statutory provision relating to 
injunction bonds. The form and substance of the bond to be 
filed must necessarily be such as the well established principles 
of equity require, the determination of which, as well as the 
application, are matters resting in the sound judicial discre- 
tion of the circuit judge. Young Chun v. Robinson, 21 H. 
193, 195 (1912). 

62. Damages consequent upon the dissolution of a tempor- 
ary injunction are not recoverable in the absence of a bond 
to secure their payment, unless malice and want of probable 
cause in the procurement of the injunction are shown. In 
such a case counsel fees are not taxable as costs. Young Chun 
v. Robinson, 21 H. 368, 874 (1912). 


INN-KEEPERS. 


The occupations of inn keepers, lodging house and tene- 
ment keepers, ete., are not only harmless in their nature, but 
actually necessary to the welfare and convenience of the pub- 
lic, and they are not subject to the same degree of control 
as are those, which, like that of selling intoxicating liquors, 
are believed to be harmful or dangerous in themselves. Tai 
Kee v. Minister, 11 H. 57 (1897). i 


INSANE PERSONS. 
I. DISABILITIES IN GENERAL. 


1. A libel for divorce may be prosecuted on behalf of an 
insane person by his guardian. McGréw v. McGrew, 9 H. 
475 (1894). 

II. INQUISITIONS. 

9. Any. judgment or decree that a person is non compos, or 
appointing a guardian for that cause without notice is abso- 
lutely void. Mawaiian Trust Co. v. Barton, 16 H. 294, 301 
(1904) ; Estate of Brash, 15 H. 872, 875 (1904). 

3. An appeal lies from an order of a district magistrate 
committing a person to an insane asylum upon a finding by 
the magistrate that he is insane, but pending such appeal the 
order may be enforced. In re Atcherley, 19 H. 346 (1909). 

4. Sec. 1116, R. L. 1905, authorizing the commitment of 
dangerous insane persons by district magistrates upon satis- 
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factory complaint, construed in connection with See. 1662, 
R. L. 1905 (R. L. 1915, Sec. 2297) giving such magistrates 
power to try and determine all statutory proceedings, requires 
a judicial trial with notice and opportunity to defend, and 
affords due process of law (Secs. 1116-1119, R. L. 1905, re- 
pealed by Act 149, S. L. 1909). In re Atcherley, 19 H. 346 
(1909). 

5. Since the enactment of Act 149 of the Laws of 1909 
(R. L. 1915, Sees. 1076-1091) no appeal lies to a circuit court 
from the decision of a district magistrate adjudging a person 
to be insane. In re Atcherley, 19 H. 535, 538 (1909). 

6. The procedure prescribed by Act 149, S. L. 1909 (R. 
L. 1915, Secs. 1076-1091) relating to the examination and 
committal of persons alleged to be insane secures to such per- 
sons due process of law within the meaning of the constitu- 
tional requirements on the subject. In re Atcherley, 19 H. 
535 (1909). 

III. GUARDIANSHIP, ETC. 

7. Equity has jurisdiction at the instance of a next friend 
of an alleged insane person to appoint a receiver of the prop- 
erty of such person. Sumner v. Perry, 11 H. 879, 376 
(1898). 

IV. PROPERTY AND CONVEYANCES. 

8. Records of a superior court of California showing that 
on May 24, 1888, G. A. A., the grantor of deed of October 
31, 1898, under which plaintiff claimed, was adjudicated to 
be insane and ordered by the judge to be confined in the insane 
asylum, and that in 1900 the judge refused to restore said 
G. A. A. to capacity, and evidence that by the law of Cali- 
fornia in 1888 and 1890 a person adjudged insane and com- 
mitted to an insane asylum could not convey land are inad- 
missible for the purpose of showing the grantor’s incapacity 
to make the deed. Haw. Trust Co. v. Barton, 16 H. 294, 
300 (1904). 

9. An adjudication of insanity cannot have the effect 
of making a deed by the insane person void unless the adjudi- 
cation shall have been made after notice given, and unless a 
guardian shall have been appointed to have charge of the 
property of the person adjudged to be insane. Hawaiian 
Trust Co. v. Barton, 16 H. 294, 301 (1904). 
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INSANITARY LANDS. 
Proceedings relating to. See Health. 


INSOLVENCY. 
SEE Bankruptcy. 


INSURANCE. 


Mutual benefit societies and insurance therein. SEE Bene- 
ficial Associations. 

Taxation of insurance companies. Sen Taxation, XIII. 

SEE ALSO Fire Claims. ps 


I. POWERS OF AGENTS. 


1. Representations made by an agent of a life insurance 
company as to the effect of statements made in an application 
for insurance are binding upon the company. Lewis v. New 
York Life Ins. Co., 4 H. 305, 309 (1880). 

2. A life insurance company is liable for the negligence 
of its agent in failing to forward an application for insurance 
within a reasonable time. Carter v. Manhattan Life Ins. Co., 
11 H. 69, 82 (1897). 


II. THE CONTRACT OF INSURANCE. 


8. In stipulations avoiding insurance policies, inserted 
for the sole benefit of one party to the contract, the word 
“void” is to be construed as if it read “voidable” at the elec- 
tion of the underwriters. (Judd, ©. J. solus.) Kimo Pake v. 
N. German Fire Ins. Co., 8 H. 725 (1891). 

4. The provision in an application for a life insurance 
policy that it is made “subject to the charter of the company 
and the laws of the state of New York” is not an agreement 
that the question of the effect of a foreign divorce upon the 
ownership of the policy or the proceeds thereof shall be deter- 
mined by the laws of New York. Carter v. Mutual Life Ins. 
Co., 10 H. 562 (1896). 

5. An insurance policy covers all loss or damage by fire 
not included in one of the excepted risks, and while the prob- 
able intention of the parties may aid in the construction of 
doubtful phrases in the policy, it cannot alter the plain mean- 
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ing of its language. Wong Chow v. Transatlantic Ins. Co., 
13 H. 160 (1900). 

“6. A policy covering two buildings is indivisible and 
therefore void as to both if void as to one, if given for an 
indivisible consideration. Choy Look See v. Royal Ins. Co., 
14 H. 8 (1909). 

7. The contract of fire insurance is one of indemnity, and 
an insurer is, upon payment of the insurance subrogated to 
the rights of the insured against the one who caused the loss. 
Liverpool Ins. Co. v. Macfarlane, 14 H. 481, 484 (1909). 


III. AVOIDANCE OF POLICY FOR FRAUD, ETC. 


8. If answers made by an applicant for life insurance 
are untrue, even though they were made in good faith, there 
is a breach of warranty and the policy is void. Lewis v. New 
York Life Ins. Co., 4 H. 805, 314 (1880); Lewis v. New 
York Life Ins. Co., 4 H. 870, 876 (1881). 

9. Under a general warranty clause in a life insurance 
policy to the effect that the applicant has withheld nothing 
concerning his health which the company ought to know, if 
the applicant failed to disclose a material fact because he was 
ignorant of it, there could be no recovery on the policy. Lewis 
v. New York Life Ins. Co., 4 H. 805, 317 (1880); Lewis v. 
New York Life Ins. Co., 4 H. 370, 374 (1881). 

10. No legal inference of fraud can be derived from the 
mere fact of overvaluation of property in an application for 
insurance. Schmidt v. Royal Ins. Co., 10 H. 683, 686 (1897). 

11. The applicant for fire insurance is not obliged to 
volunteer informtaion about his past life or previous losses 
by fire. dferricourt v. Norwalk Fire Ins. Co., 18 H. 268 
(1901). 

IV. FORFEITURE OF POLICY FOR BREACH OF 
` COVENANT, ETC. 


12. Where an insurance policy contained a clause which 
rendered the same void if any change in the title of the prop- 
erty took place, the execution and delivery of an absolute bill 
of sale by the insured to a third party avoided the policy. 
Michiels v. Hartford Fire Ins. Co., 7 H. 154 (1887). 

13. An epidemic of bubonic plague is not a “civil com- 
motion” within the meaning of these words as used in an in- 
surance policy. Wong Chow v. Transatlantic Ins. Co., 18 
H. 160 (1900). 
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14. Under a provision in a fire insurance policy that the 
entire policy shall be void if a building therein described be 
or become vacant or unoccupned, and so remain for ten days, 
the contract is entire, and an entire policy covering two build- 
ings becomes void if one building remain unoccupied for ten 
days, even though this contributes nothing to the loss. Choy 
Look See v. Royal Ins. Co., 14 H. 5 (1909). 


V. ESTOPPEL AND WAIVER. 


15. Where an applicant for insurance, in answer to a 

question as to prior insurance, referred the company to his 
agent, saying that he did not know what insurance his agent 
had taken out, it was held that the company had notice that 
there might be insurance, and by issuing the policy without 
making inquiry of the agent, it was estopped to set up the stip- 
ulation against other insurance as a defense. (Judd, C. J. 
solus.) Kimo Pake v. N. German Fire Ins. Co., 8 H. 725 
(1891). 
16. Where a policy provided that it should be void if 
other insurance was taken out without the written consent of 
the insurer, the latter is held to have waived the right to de- 
clare the poliey void if it had notice of prior insurance when 
the policy was written. (Judd, ©. J. solus.) Kimo Pake v. 
N. German Fire Ins. Co., 8 H. 725 (1891). 

17. The use of the words “to be occupied” in the deserip- 
tion of a building in a fire insurance policy does not constitute 
a waiver of a provision that the building should not remain 
unoccupied beyond a limited period. Choy Look See v. Royal 
Ins. Co., 14 H. 5 (1902). 

18. Knowledge by. the insurer that a building was unoc- 
cupied when insured would estop it from setting up the non- 
occupancy, if the policy forbade non-oeeupaney; but it would 
not estop it from setting up that non-oceupancy continued be- 
yond a limited period if the policy permitted non-occupancy 
for that period. Choy Look See v. Royal Ins. Co., 14 H. 
5, 8 (1902). . 

19. Where a policy provides that no agent of the insur- 
ance company except an officer thereof shall have power to 
waive any provision or condition of the policy unless such 
waiver be written upon or attached to the policy there may 
be no proof of an oral waiver by a clerk of an agent. Board- 
man v. Fireman’s Fund Ins. Co., 14 H. 21 (1909). SEE 
Tong Chong Chan v. New Zealand Ins. Co., 18 H. 488, 486 
(1901). 
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VI. CAUSES OF LOSS. 


20. A loss is caused by “order of a civil authority” | 
within the meaning of a fire insurance policy when it is caused 
by fire spreading accidentally from buildings burned by order 
of a board of health on account of infection from plague, if 
the order is within the scope of its duties and is made officially 
and in good faith. Hawai Land Co. v. Lion Fire Ins. Co., 18 
H. 164 (1900). 

91. Where buildings were lawfully ordered to be burned 
and the fire passed from the condemned property to insured 
property, unaided by any efficient intervening cause, the order 
of the board of health was the proximate cause of the loss 
to the insured, and the insurer is not liable by virtue of a 
clause in the policy exempting it from loss caused “by order 
of civil authority.” Hawaii Land Co. v. Magdeburg Fire 
Ins. Co., 18 H. 164 (1900); Kwong Lee Yuen Co. v. Man- 
chester Fire Assur. Co., 15 H. 704 (1904); Ahana v. Insur- 
ance Co., 15 H. 686 (1904). 

22. A loss should be regarded as caused by the order of 
the board of health, though started in buildings outside of but 
near the condemned area, if it was so started for the purpose 
of preventing a spread of the fire from such area to other 
uncondemned buildings and was reasonably necessary or rea- 
sonably supposed to be necessary for that purpose, but not 
if, though done in good faith, it was so started by mistake or 
merely to make room for convenience to work in when burning 
the condemned buildings. Kwong Lee Yuen Co. v. Alliance 
Co., 16 H. 674, 677 (1905). 

VII. EXTENT OF LOSS. 


23. Buildings which have been condemned to be burned 
by order of civil authority are not thereby rendered valucless 
so as to preclude the recovery of any amount upon an insur- 
ance policy. Akwai v. Royal Ins. Co., 14 H. 588, 538 (1902) ; 
Ahlo v. Royal Ins. Co., 16 H. 787 (1905). 


VIII. PROOF OF LOSS. 


94. Where proofs of loss are prepared in the office and 
under the advice of an insurance company’s agent, the com- 
pany thereby waives the right to object to defects in the 
proofs. Merricourt v. Norwalk Fire Ins. Co., 18 H. 218 
(1900). 

25. Where a fire insurance policy provides that proofs 
of loss be made within sixty days after the fire and that no 
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suit on the policy shall be sustainable in any court “until after 
full compliance by the insured with all the foregoing require- 
ments,” a failure to file such proofs for sixty days after the 
fire bars any collection of any claim for loss. Boardman y, 
Fireman’s Fund Co., 14 H. 21 (1902). 


IX. RIGHT TO PROCEEDS. 


26. Where insurance is payable to A, “wife of B,” the 
latter expression is merely descriptive and A is entitled to the 
insurance, even though she may have been divorced from B. 
Carter v. Mutual Life Ins. Co., 10 H. 117 (1895). 


X. ACTIONS. 


27. In an action on a life insurance policy the burden of 
proof is on the company to show that the representations made 
in the application were untrue. Lewis v. New York Life Ins. 
Co., 4 H. 805, 807 (1880). l 

28. A condition in a policy of insurance that no action 
shall be brought in case of loss unless within six months after 
the loss, is valid and binding on the insured. Tong Chong 
Chan v. New Zealand Ins. Co., 13 H. 483 (1901). 

29. Failure of the payee in a life insurance policy to 
attend at the home office of the company to receive payment 
of the policy would merely enable the company to avoid pay- 
ment of interest and costs by showing that it was ready to 
pay at its home office. Brown v. Equitable Life Ins. Co., 
14 H. 80, 84 (1892). 

30. Retention of proofs of death by a life insurance com- 
pany and refusal to pay on other grounds entirely would pre- 
vent the company from setting up either that the proofs were 
not satisfactory in form or that there was no demand, if de- 
mand was otherwise necessary. Brown v. Equitable Infe Ins. 
Co., 14 H. 80, 84 (1902). 

31. A demand is not necessary before suit on a policy of 
life insurance in which the company agrees to pay on receipt 
of satisfactory proofs of death, and nothing is stated about 
` demand. Brown v. Equitable Life Assur. Koc., 14 H. 80, 84 
(1902). 

32. An action on a life insurance policy is transitory and 
need not be brought at the place where the policy is payable. 
Brown v. Equitable Life Assur. Co., 14 H. 80, 86 (1902). 

33. Pendency of a subsequent action on a life insurance 
policy elsewhere is no ground for an abatement of the prior 
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action in Hawaii. Brown v. Equitable Life Assur. Soc., 14 
H. 80, 86 (1902). gj Whe 

34... To serve as a defense:on the ground that loss was 
caused by order of “civil authority” the action of the board of 
health need not be lawful and- justifiable. It is sufficient if 
the board had authority to order buildings burned when neces- 
sary for purposes within the scope of its duties and acted in 
this particular case officially and in good faith and within the 
apparent scope of its powers. Ahana v. Ins. Co. of North 
America, 15 H. 686, 640 (1904); Kwong Lee Yuen Co. v. 
Manchester Fire Assur. Co.,.15 H. 704 (1904); Hawaii Land 
Co. v. Lion Fire Ins. Co., 18 H. 164, 168 (1900). 


XI. MARINE INSURANCE. 


35. There must be no rational hope, no practical possi- 
bility of recovering possession of the property and prosecuting 
the adventure to its termination, for only when such hope 
and possibility have ceased is it an actual total loss. McGuire 
v. Union Fire & Marine Ins. Co., 4 H. 405, 407 (1881). 

36. Abandonment, by marine law, means not merely leav- 
ing the ship for the time, but abandoning her to the under- 
writers, so that they may take possession of her, and do with 
her as their interests may dictate. McGuire v. Union Fire & 
Marine Ins. Co., 4 H. 405, 408 (1881). 

37. The right of abandonment does not depend upon the 
certainty but upon the high probability of a total loss, either 
of the property, or voyage, or both. Spalding v. Alliance Ins. 
Co., 10 H. 190, 196 (1896). 

38. If the facts present a case of extreme hazard and of 
probable expense exceeding half the value of the ship, the 
insured under a marine policy may abandon, though it should 
happen that the ship was afterward recovered at less expense. 
Spalding v. Alliance Ins. Co., 10 H. 190, 196 (1896). 


INSURRECTION. 


SEE ALSO Treason. 


1. Under the constitution of the republic of Hawaii the 
president alone had authority to decide whether the exigency 
demanded a declaration of martial law, and his decision was 
not subject to review by the courts. In re Kalanianaole, 10 H. 
29, 50 (1895). 
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2. Under martial law a civilian may be tried by a mili- 
tary commission for misprision of treason, even though the 
civil courts are in session. In re Kalanianaole, 10 H. 29, 63 

(1895). 


INTEREST. 


1. Where by the terms of an agreement the interest ac- 
cruing on a loan is payable at certain specified periods a de- 
mand for the payment of the interest at the time it becomes 
due must be shown before compound interest can be allowed. 
May v. Haalelea, 2 H. 191 (1859). 

2. Interest at the statutory rate was held allowable against 
the estate of a decedent on a stated account from the date of 
the accounting until payment by the administrator. Bolles 
v. Unna, 3 H. 397 (1872). l 

3. Interest is recoverable upon an unliquidated demand 
from the date of the writ upon the amount then due and 
the sums thereafter becoming due. Chulan & Co. v. Prince- 
ville Plant. Co., 5 H. 84, 90 (1884). 

4. Interest will cease to run from the time of tender, 
when the money really due upon the mortgage is actually and 
properly tendered by a person having the right to make the 
tender so that the mortgagee is bound to accept it. Mers- 
burgh v. Renton, 6 H. 527 (1884). 

5. A judgment is a “settlement of accounts” and a “debt 
due” within the meaning of the statute relating to the allow- 
ance of interest. Herblay v. Norris, 8 H. 335 (1892). 

6. While compound interest. cannot be recovered in an 
action in the courts of Hawaii,.a note covering unpaid interest 
is a new contract, and valid. Jones v. Wight, 8 H. 614, 618 
(1878); Bolte v. Akau, 8 H. 749 (1892). 

7. Interest on damages is not recoverable as interest in 
an action of tort, unless specifically authorized by statute. 
Chapman v. Hawn. Govt., 8 H. 653, 656 (1887). 

8. A new contract to pay interest upon interest accrued 
need not be in writing even though secured by mortgage upon 
real estate. (Dole, J. solus.) Bolte v. Akau, 8 H. 742, 746 
(1892). 

9. Interest as damages for breach of a contract should be 
computed from the date of the breach. Sun v. Makainai, 14 
H. 495 (1902). 
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10. On rent accrued on an instrument in writing, interest 
runs from the date when the rent becomes due, even though its 
amount was not expressed in the instrument. Waialua Agr. 
Co. v. O. R. & L. Co., 19 H. 446 (1909). 


INTERNAL REVENUE. 
Ser Stamp Duties. 


INTERPLEADER. 


1. Chapter 33, S. L. 1876 (Ch. 160, R. L. 1915) relat- 
ing to interpleader does not apply to district magistrates. In 
re “Akana, 6 H. 254 (1879). 

2. An unsuccessful claimant of goods in an i Guten leader 
case may be required to pay all costs. Yee Wo v. Chong Lup 
Yee, 18 H. 88 (1900). 

3. An adverse claimant of goods sized by a sheriff on 
execution may not apply to a court for possession under the 
statute of interpleader, as that statute is intended to protect 
a sheriff only. . Yee Wo v. Chong Lup Yee, 13 H. 88 (1900). 


INTOXICATING LIQUORS. 
Ser Licenses, 8. 9; Criminal Law, 8, 5, 94, 165. 
I. DEFINITION. 


1. Intoxicating liquors and spirituous liquors bear to 
each other the relation of genus and species; all spirituous 
liquors are intoxicating but all intoxicating liquors are not 
spirituous. In common parlance, spirituous liquor means dis- 
tilled liquor; fermented liquor, though intoxicating, is not 
spirituous. Republic v. Akoni, 11 H. 53, 54 (1897). 


II. CONSTITUTIONALITY OF ACTS. 


2. A law, no longer in force, prohibiting the sale of in- 
toxiecating drinks to natives of Hawaii (See. 1, Chap. 42, 
Penal Code) was held to be constitutional and in accordance 
with the policy of Hawaiian legislation from the earliest foun- 
dation of the government. Rex v. Booth, 9 H. 616 (1863). 

3. A law forbidding the recovery of any debt contracted 
for liquor sold at retail is not in restraint of trade, and on 
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the theory that it is a police regulation for the prevention 
of drunkenness is constitutional. Burdick v. Rhodes, 3 H, 
250, 251 (1871). l 

4. A statute which authorizes the seizure and forfeiture 
of liquor without a legal method of proceeding in condemna- 
tion, and the condemnation without due process of law, is 
unconstitutional and void. - Wing Wo Chan v. Haw. Gov., 
7 H. 498, 504 (1888). Sre King v. Fernandez, 7 H. 505 
(1888). ; | 

5. An act which forbids persons the conduct of whose 
business requires a license, from having spirituous liquor in 
certain quantities in their possession is discriminating .and 
unconstitutional. King v. Fernandez, 7 H. 505 (1888). 

6. A‘statute which forbids any keeper or proprietor of 
any place where intoxicating or spirituous liquors are sold to 
permit any minor to visit or remain in the room where said 
liquors are sold or kept for sale is not invalid as being in 
excess of the police power or contrary to the 14th Amendment. 
Territory v. Cunha, 15 H. 607 (1904). 

7. Act 119, S. L. 1907 (R. L. 1915, Chap. 122) entitled 
“An Act to Regulate the Sale of Intoxicating Liquors, Repeal- 
ing Act 67 of the Session Laws of 1905,” embraces but one 
subject which is sufficiently expressed in its title. Territory 
v. Miguel, 18 H. 402 (1907). SEE King v. Fernandez, 7 H. 
505 (1888); Territory v. Wong Feart, 17 H. 353 (1906). 

8. The refusal of a license under Act 119, S. L. 1907 
(R. L. 1915, Chap. 122) to one who has on hand intoxicating 
liquors bought while holding a license under a former act, 
which, on termination of the license, cannot be sold by him, 
is not a taking of his property without due process of law. 
Territory v. Miguel, 18 H. 402 (1907). 


III. BOARD OF LICENSE COMMISSIONERS. 


9. The boards of license commissioners authorized by 
Act 119, S. L. 1907 (R. L. 1915, Chap. 122) are not courts. 
Territory v. Miguel, 18 H. 402, 404 (1907). ` 

10. An application pending before a board of license 
commissioners for renewal of a license to sell intoxicating 
liquors is a civil proceeding. Territory v. Scully, 22 H. 618, 
630 (1915). 

IV. LICENSES. 


11. The conviction of a person holding a retail liquor 
license, of the offense of smuggling opium is not a “contribu- 
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tion to the violation of a law,” as contemplated. by the terms 


of licensee’s bond, it not being shown that the licensee made 
his business contribute towards the violation of any law. 
Minister of Interior v. Bradley, 4 H. 190 (1879). 

12. A statute relating to the issuance of licenses for the 
sale of spirituous liquors was held not to give the holder of 
such license or the owner of the premises where the license 
was to be exercised, any vested interest in or legal claim to 
have such license renewed. Bradley v. Thurston, 7 H. 598, 
532 (1889). 

18. Under a license to sell liquor at a designated place, 
a sale by a servant or agent of the licensee at a different place 
is illegal. King v. Gaspar, 8 H. 233 (1891). 

14. One who solicits orders for the sale of liquor, the 
customer forwarding the order, and the goods being shipped to 
the customer direct, does not “forward” orders within the 
meaning of a statute requiring a license therefor. Queen v. 
San Tana, 9 H. 106 (1898). 

15. <A ordered liquor from a clerk of H at Lahaina, who 
transmitted the order to a firm in Honolulu; the liquor was 
shipped to H, with the name of A on the package; H’s clerk 
delivered the shipping receipt to A and received payment for 
the liquor; A took the shipping receipt to the wharf, paid 
the freight and obtained the goods; held, that the sale was 
made in Lahaina, and as H had no liquor license, he was 
guilty of selling liquor without a license. Republic v. Hime, 
11 H. 18 (1897). 

16. <A social club furnishing liquor to its members and 
guests should have a license to sell liquor. Territory v. Pacific 
Club, 16 H. 507 (1905). . 

17. In view of the provision of the Organic Act, section 
55, “Nor shall spirituous or intoxicating liquors be sold except 
under such regulations and restrictions as the territorial legis- 
lature shall provide,” a failure on the part of the legislature, 
if any there be, to provide for licenses for social clubs would 
not be a defense for selling without license as provided by 
law. Territory v. Pacific Club, 16 H. 507 (1905). 

18. M. R. was employed by R. & Co., wholesale: liquor 
dealers in Honolulu, to solicit orders for liquor in the county 
of Kauai. The liquor was delivered by R. & Co. to a common 
earrier in Honolulu for shipment to the purchasers pursuant 
to their orders. M. R., while so employed by R. & Co., at the 
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request and expense of the purchasers, received the liquor at 
‘the wharf on Kauai and attended to the delivery of it to the 
purchasers at their homes and places of business. He did not 
in thus receiving and attending to the delivery of the liquor 
violate any of the provisions of chapter 122, R. L. 1915, 
Eer ve Reis, 91 H. 772 (1918). 


V. PROSECUTIONS. 


19. In an indictment for selling spirituous liguors with- 
out a license, the burden of proof is on the defendant to show 
that he had a license. Rex v. Gillingham, 2 H. 750, 7538 
(1865). 

20. Under a statute against distilling spirits, an indict- 
ment is supported by evidence that materials were prepared 
to distill from which the process of distillation was begun by 
fermentation and was going on, although not completed. King 
v. Keliilike, 8 H. 219 (1870). 

21. In a prosecution against a licensed vendor, for selling 
spirituous liquor to natives of this kingdom, the judgment of 
the police court on the facts of the case is final and conclusive 
and though a trial by jury is thus denied, it is not in violation 
of the constitution. Minister of Interior v. Glover, 3 H. 697 
(1876). 

22. The essence of the offense of an illegal sale of liquors 
is a sale without a license, and whether the liquor was sold 
to one or two, or to any number of persons is of no importance, 
provided the fact of sale was established. King v. Akana, 
7 H. 166 (1887). 

23. A conviction of selling spirituous liquor without a 
license cannot be upheld under a statute prohibiting the earry- 
ing about, of liquors for sale or to be offered for sale by an 
unlicensed person. King v. Ah Gock, 7 H. 544 (1889). 

24. Evidence that a liquor was okolehao, and that it was 
distilled from #i-root, and was a strong, intoxicating liquor, 
is sufficient to warrant a jury in finding such liquor to be 
spirituous liquor. Republic v. Akoni, 11 H. 58 (1897). 

25. Proof of possession of spirituous liquors distilled in 
Hawaii was held, under a statute no longer in force, to be 
prima facie evidence of its distillation by the one in. posses- 
sion. Republic v. Akoni, 11 H. 53, 56 (1897); Prov. Govt. v. 
Sakuhachi, 9 H. 387 (1894). 
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26. A defendant, who, while holding a merchandise 
license, furnished spirituous liquors to certain persons, should 
have been charged, if at all, under some section or statute pro- 
hibiting the furnishing of spirituous liquor without a license. 
Republic v. Vasconcelles, 11 H. 228 (1897). 

27. The word “furnish” in a statute providing that “no 
intoxicating liquor shall be furnished or sold,” may include 
a gift. Republic v. Akau, 11 H. 868 (1898). 

28. In a prosecution for illegal selling of intoxicating 
liquor evidence of illegal selling on other days than that in 
the charge is admissible. Territory v. Wong Feart, 17 H. 353 
(1906). Compare Queen v. Leong Man, 8 H. 339 (1892). 

29. In a prosecution for furnishing liquor to a minor, 
when the fact is established that the liquor was so furnished, 
the burden is on the defendant to show that he was ignorant 
that the boy was a minor or had no reason to suppose it. 
Territory v. Hall, 17 H. 586, 588 (1906). SEE Territory v. 
Cunha, 15 H. 607 (1904). . 

30. A charge that the defendant, at a time and place 
named, he not being a licensee, or the agent or employee of 
a licensee, did unlawfully keep for sale intoxicating liquor, is 
sufficient. Territory v. Ah Cheong, 21 H. 10 (1912). 

31. The fact that a defendant had or kept posted about 
his place of business a receipt or stamp showing the payment 
of a United States license was held competent evidence that 
he kept intoxicating liquors for sale. Akana v. Territory, 
99 H. 479 (1915). 

39. One may be convicted of unlawfully keeping intoxi- 
cating liquor for sale without proof that he actually sold any 
liquor or offered or exposed it for sale. Akana v. Territory, 
99 H. 479, 482 (1915). 


VI. FORFEITURE OF LIQUORS. 


33. Liquor in transit from the merchant to the consignee 
or purchaser is not being “carried about for sale, or to be 
offered for sale” by a person not licensed to sell the same 
within the meaning of a statute providing for confiscation 
of such liquors. King v. Ah Gock, 7 H. 544 (1889). 


JOINT STOCK COMPANIES. 


SEE Corporations. 
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JOINT TENANCY. 


Ser Tenancy in Common. 
Seisin of husband and wife by entireties. SEE Husband 


and Wife, 16. 


1. A joint tenancy is created when two or more persons 
acquire title by adverse possession, and upon the death of 
one or more of the disseisors the entire. estate vests in the 
survivor. Kauhikoa v. Hobron, 5 H. 491 (1885). 

2. A grant by royal patent to two persons and their heirs 
creates a tenancy in common, not a joint tenancy; there being 
no feudal tenures in Hawai the reason for the common law 
rule of joint tenancy has no existence here. Awa v. Horner, 
5 H. 543 (1886). 

3. The distinguishing feature of joint tenancy is that 
each has the whole and every part; and a limitation in a 
devise “to the heirs” of Mark and John after their decease, | 
respectively, is on the face repugnant to the vesting of the 
estate in the survivor. Thurston v. Allen, 8 di 392, 396 
(1892). ; 

4, Where a conveyance is made to two or more persons 
it will be declared a tenancy in common unless it is expressly 
declared to be a joint tenancy by the instrument itself. 
Thurston v. Allen, 8 H. 892, 396 (1892); Zupplein v. Austin, 
6 H. 8, 14 (1867). 


JUDGES. 


See Courts; Distriët Magistrates. 
Powers of de facto judge, and de facto doctrine in general. 
SEE Officers, I (d). 
I. APPOINTMENT, ETC. 


_1. Where the constitution provided that justices of the 
supreme court should hold office during good behavior, an act 
which attempted to reduce the number “of such justices was 
held not to affect those already in office. King v. Testa, 7 H. 
901 (1888). 

9. There may be a de facto judge, even though the office 
is already filled by a de jure judge, if the latter is not in 
possession of his office. Hind v. Wilders Steamship Co., 
14 H. 215 (1902). 
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II. RIGHTS, POWERS, DUTIES AND LIABILITIES. 


3. A police justice was held to have authority after his 
resignation to enter a judgment nunc pro tune. Tenorio v. 
Brown, 4 H. 665 (1883). 

4. A circuit judge may sit in a suit. brought in the 
name of the government, by a deputy of his son as assessor, 
the son being paid a regular salary. Republic v. West, 10 
H. 5 (1895). 

5. Whether an order may be made by a judge in a cause 
pending before him, while he is outside his jurisdiction, quaere. 
Terr. v. Cotton Bros., 17 H. 374, 888, 453 (1906); Wailuku 
8. Co. v. Kaiue, 8 H. 537, 541 (1893). 

6. When a party has a right to have a motion for a 
new trial decided, or a bill of exceptions allowed, he cannot 
be deprived thereof by the death, illness or expiration of 
term of the judge who presided at the trial. Territory v. Cot- 
ton Bros., 17 H. 445, 451 (1906). 

7. A judge in probate is authorized by Sec. 2272, R. L. 
1915, to compel an administrator to pay a creditor’s claim. 
Estate of Ahi, 19 H. 282 (1908). 

8. <A judge of a circuit court, sitting at chambers, who 
in excess of his jurisdiction issues an order requiring a per- 
son to enter into a recognizance to appear and testify before 
a grand jury then engaged in investigating the commission 
of an offense within the general jurisdiction of the court and 
commanding that in default thereof the proposed witness 
be committed to jail, is entitled to the protection of the rule 
rendering judges immune from civil liability for damages. 
Gomez v. Whitney, 21 H. 539, 548 (1913). 

9. Judges of. courts of superior or general jurisdiction 
are not liable to civil actions for their judicial acts, even 
when such acts are in excess of their jurisdiction, provided 
there is not a clear absence of all jurisdiction over the subject- 
matter. When jurisdiction over the subject-matter is invested 
by law in the judge or in the court which he holds, the. 
extent and the manner in which the jurisdiction shall be 
exercised are generally.as much questions for his determination 
as any other questions involved in the case, although upon the 
correctness of his decision in these particulars the validity 
of his judgment may depend, and for errors in his determina- 
tion he is not civilly liable. Gomez v. W. oe 21 H. 589, 
546 (1918). Compare Alau v. Everett, 7 H. 82 (1887) ; 
Hang Lung Kee & Co. v. Bickerton, 4 H. 584, 588 (1883). 
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III. DISQUALIFICATION TO ACT. 


10. Under a former statute, where a justice of the 
supreme court tried a case in the intermediate court of Oahu 
(one supreme justice, sitting without a jury), he was not 
held disqualified to sit in the case on appeal to a jury, al- 
though a constitutional provision forbade his sitting “alone” 
on appeal or new trial in any case on which he had given a 
previous judgment. Unauna v. Kaapokalam, 4 H. 481 
(1881). Sex Hing Yee v. Chung Wa, 6 H. 304 (1881). 

11. The statutory disqualification of a judge on the 
ground that he has given a previous judgment in the case 
cannot be waived by the parties. Hing Yee v. Chung Wa, 
6 H. 804 (1881). 

12. Where the testimony of a judge given in a case 
becomes the subject of review on appeal he should not sit 
in the appellate court: Estate of Banning, 9 H. 854 (1894). 

18. A judge is not disqualified to hear and decide a 
petition for the revocation of the probate of a will, previously 
admitted to probate by himself. state of Opae, 10 H. 188 
(1896). 

14. <A judge is not disqualified to sit in the second trial 
of a case, where at the first trial the jury had disagreed. 
Boyd v. Gandall, 11 H. 322 (1898). 

15. A judge is not disqualified from sitting in a case 
with which he has had no previous connection, merely because 
a question of Jaw is involved which was involved also in other 
and distinct cases at the trial of which he had presided. Lx 
Parte Ah Oi, 18 H. 534 (1901). 

16. A justice of the supreme court is not disqualified 
from sitting on an appeal in a habeas corpus case brought to 
obtain the release of a prisoner under a sentence of imprison- 
ment previously pronounced in a criminal case by such justice 
when a circuit Judge. ` Ex Parte Mankichi, 18 H. 570 (1901). 
- Ser Estate of Banning, 9 H. 354 (1894). 

17. A circuit judge may sit in an equity case remanded 
to him for evidence on an issue raised by an amendment to 
the pleadings made after the close of the original hearing. 
Hitchcock v. First Judge, 14 H. 1, 3 (1902). 

18. That a judge on three different occasions some years 
ago punished an attorney for contempt of court does not of 
itself show bias or prejudice on the part of such judge against 
the attorney. In re Davis, 15 H. 877 (1904). 
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19. The rendering of a previous judgment does not dis- 
qualify a judge, when such judgment was rendered in another 
case and upon a question not involved in the case in which the 
objection of disqualification is presented. In re Davis, 15 
H. 377 (1903). . l 

20. A judge is not disqualified to sit on a motion for a 
change of venue on the ground that an impartial jury cannot 
be obtained after he had ordered a non-suit, which had been 
set aside by the supreme court. Spreckels v. De Bolt, 16 H. 
476 (1905). 

21. A justice of this court is not disqualified to sit in a 
case by reason of having been counsel of record as a member 
of a partnership which had been retained in the case, he having 
taken no active part in the case nor advised upon the questions 
in issue, and there being no statutory provision disqualifying 
him by reason of having been of counsel. (Bur sex Organic 
Act $84, as amended May 27, 1910.) Love v. Love, 17 H. 
194 (1905). l 

22. A justice of the supreme court is not, in the absence 
of statute, disqualified to sit in a case by reason of having 
been before his appointment to the bench counsel for one of 
the parties in the case, even where he has taken an active part 
in the case and advised upon the questions in issue. (BUT SEE 
Organic Act §84 as amended May 27, 1910.) Notley v. 
Brown, 17 H. 393 (1906). 

23. A justice of the supreme court is not disqualified 
from sitting in a case which requires consideration of an act 
of which he expressed approval to a member of the judiciary 
committee of the legislature when the bill was before it. 
Ex Parte Higashi, 17 H. 428 (1906). 

24. A judge is not disqualified in a case by having 
gratuitously advised the defendants’ agent that he was doubtful 
whether the defendants were liable to the plaintiff on their 
bond given to her by them for a deed, the agent saying that 
the plaintiff had not performed her part of the agreement. 
(Bur see Organic Act, §84, as amended May 27, 1910.) 
Oliveira v. Silva, 18 H. 602 (1908). 

25. A judge who has belonged to a firm who were attor- 
neys in fact and attorneys at law of the plaintiff in the original 
transactions out of which the litigation subsequently grew, 
who drew the instrument under which the plaintiff claims title 
and appeared for plaintiff in another branch of the litigation 
is not disqualified to hear the case. (Bur sex Organic Act, 
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Sec. 84, as amended.) Bierce v. Hutchins, 18 H. 374 
(1907). 

26. A judge is not disqualified under Sec. 84, Organic 
Act, from sitting at the trial of a cause upon the facts in 
issue by reason of having sustained a demurrer to the plain- 
tiffs declaration, which ruling was reversed by the appellate 
court. Matsumura v. County of Hawaii, 19 H. 197 (1908). 

27. By the terms of section 84 of the Organic Act a 
judge who is related by affinity within the specified degree 
to a person who is suing as trustee under a will is disqualified 
from sitting in the case. Smith v. Lindsay, 20 H. 262 (1910). 

28. By the terms of Sec. 84, Organic Act, a justice is 
not disqualified from sitting in a cause by reason of his rela- 
tionship by affinity within the third degree to a son of the 
plaintiff, the son not being “interested, either as plaintiff or 
defendant.” Lucas v. Lucas, 90 H. 483, 484 (1911). 

99. Under section 84 of the Organic Act a judge is not 
disqualified to hear an action of ejectment by reason of the 
fact that he was of counsel in an earlier action (for summary 
possession) in which the title to the same land was involved. 
Territory v. Kapiolani Estate, 20 H. 549 (1911). 

30. A circuit judge, who, previous to his appointment, 
acted as counsel for the petitioner in a petition for the appoint- 
ment of a guardian, is not disqualified under Sec. 84 of the 
Organic Act, as amended May 27, 1910, from making an 
order requiring the guardian to file an inventory and account. 
Guardianship of Hitchcock, 20 H. 553 (1911). 

31. Under section 84 of the Organic Act as amended by 
the Act of Congress of May 27, 1910, a justice is not disquali- 
fied from sitting in a cause in which a corporation is a party 
by the fact of a relative by affinity or consanguinity within 
the third degree holding shares of stock in the corporation, 
the justice having no pecuniary interest in the issue of the 
cause either directly or through such relative. ` Bruner v. 
Brewer, 20 H. 617 (1911); Ewa Plant. Co. v. Holt, 18 H. 
509 (1907). 

32. Under section 84 of the Organic Act as amended a 
justice who while judge of a circuit made an order which is 
attacked on appeal on the ground of lack of jurisdiction is 
disqualified to participate in the hearing of the appeal even 
though the order was interlocutory and was based on a stipu- 
lation of the parties. Bruner v. Brewer, 20 H. 617 (1911). 

88. <A judge is disqualified under Sec. 84, Organic Act, 
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on the ground that he has been of counsel in a cause if the 
frm of which he was a member before going on the bench 
was retained in the cause. Magoon v. Lord-Young Eng. Co., 
99 H. 245 (1914). 

© 84. A circuit judge is not disqualified to hear or deter- 
mine a partition suit by reason of a pecuniary interest therein 
because of his having made an order directing the payment of 
an attorney’s fee for services rendered for the judge in a 
prohibition | proceeding growing out of the partition suit, out 
of a fund in court belonging to the parties to the suit, such 
order having no connection with the subject-matter or issues 
of that suit. Scott v. Stuart, 22 H. 641 (1918). 


JUDGMENT. 


Proceedings for review of., See Appeal and Error. 
I. NATURE AND ESSENTIALS IN GENERAL. 


1. Plaintifi’s declaration must show a sufficient legal 
right of action to support a judgment or the judgment is erro- 
neous, and will be set aside on error. Hennessy v. Bolles, 
9 H. 184, 190 (1859). 

2. The judgment of a court having no jurisdiction is 
coram non judice and void, and cannot affect a person not 
brought within the jurisdiction of the court by actual or sub- 
stituted notice. Davis v. Brewer, 3 H. 859, 362 (1872). 

3. A decree is none the less final because it may require 
some future order of the court to carry it into effect. Paa- 
kuku v. Komoikehuehu, 3 H. 642, 645 (1875). 

4. Whensoever a cause of action in the language of the 
law transit in rem judicatam, and the judgment thereon re- 
mains in full force, unreversed, the original cause of action is 
merged and gone forever. Hills v. Brown, 8 H. 176 (1890). 


II. BY CONFESSION. 


5. A confession of judgment is a waiver of equities 
which might be pleaded. Kupele v. Sumner, 4 H. 270, 274 
(1880). 

6. A payment into court by defendant of the whole sum 
claimed in an action of assumpsit, together with interest and 
costs, amounts practically to a cognovit, a confession of judg- 
ment, and the plaintiff is entitled to judgment. Lazarus v. 
` Trousseau, 4 H. 567 (1888). 
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T. The statutory requirement that in jury-waived cases 
the trial court’s “decision shall be rendered in writing stating 
its reasons therefor” does not apply in a case in which the 
defendant confesses judgment for a specified sum and the 
plaintiff accepts the confession. Carey v. Lumber Mills, Lid, 
21 H. 811 (1912). 

III. ON CONSENT. 


Effect of consent decree against an infant. SEE In- 
fants, VI. 


8. Where a consent judgment is enfered in a cause, a. 
plea in bar reciting such judgment will be sustained. Kua- 
wela v. Hilda, 4 H. 133 (1878). 

9. A writ of error will not lie to correct a judgment 
entered by consent, on the principle that “volenti non fit in 
juria.” Keaunui v. Poka, 4 H. 287 (1879). Sse Kupele 
v. Sumner, 4 H. 270, 274 (1880). 


IV. BY DEFAULT. 


10. A writ of error was allowed to correct palpable errors 
made in.a judgment by default. Hennessy v. Bolles, 2 H. 184 
(1859). l 

11. A default judgment upon a promissory note may be 
entered up in term time or in vacation, and it need not be 
taken on the first day prescribed by law, nor need notice be 
given the other party that default is to be taken. Ashford v. 
Titcomb, 5 H. 489 (1885). 

12. Where an answer which did not comply with the 
statute, through failure to contain an affidavit of merits, was 
stricken from the files, defendant was properly declared in 
default. Walker v. Peterson, 9 H. 98 (1898). l 

13. A default will not be set aside and a case re-opened, 
in the absence of a showing of abuse of discretion by the court. 
Kekaula v. Kaaukai, 9 H. 478 (1894); Macfarlane & Co. v. 
McCandless, 8 H. 118 (1890); Bishop v. Pacific Nav. Co., 7 
H. 276 (1888); Ashford v. Titcomb, 5 H. 489 (1885). 

14. A judgment by default should be set aside where no 
notice of the trial was given to a party, and refusal to set 
such judgment aside is an abuse of discretion which may be 
reviewed on exceptions. Vivas v. Akoni, 14 H. 115 (1902). 

15. The reasons, if any exist, for the removal of a default, 
es be presented to the court which has ordered it. Mills 

. Walker, 18 H. 248 Dis Lace v. Chin Wa, 5 H. 629, 
631 (1886). 
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16.. There is no appeal from a judgment by default, the 
remedy being by motion to open the default. Mills v. Walker, 
18 H. 248 (1907); Kalanianaole v. Dimond & Co., 16 H. 153 
(1907); Luce v. Chin Wa, 5 H. 629 (1886). 

17. The statute as to defaults in courts of record applies 
by analogy in a district magistrate’s court. Mills v. Walker, 
18 H. 243 (1907). 

18.- In an affidavit in support of an application to set 
aside a default the statement that the appellant has a good 
and meritorious defense is insufficient. The facts relied upon 
‘should be set forth in order that the court may judge whether 
the defense is meritorious. Territory v. Kapiolani Estate, 
20 H. 548, 550 (1911); Ayers v. Mahuka, 9 H. 877, 879 | 
(1894). 

19. An order of default should be set aside and defendant 
permitted, upon reasonable terms, to defend, when he has 
made application therefor immediately after expiration of 
the time to answer and when he shows a defense on the merits, 
a reasonable excuse for his failure to answer and the absence 
of prejudice to plaintiff. Bond v. Haw. Gazette Co., 22 H. 
60 (1914). 

20. Upon an application to open a default it is not neces- 
sary to detail the evidence claimed to support the defense or 
to present the affidavits of the very witnesses who will, if per- 
mitted, give the evidence; it is sufficient to show by any cred- 
ible evidence that a bona fide defense exists, and what the facts 
relied upon are. Bond v. Hawn. Gazette Co., 22 H. 60, 62 
(1914). 

21. While a motion to open a default is addressed to the 
discretion of the court, such discretion is not to be arbitrary 
or capricious, but judicial and should be exercised in accord- 
ance with the peculiar circumstances of each case. Bond. v. 

Hawaiian Gazette Co., 22 H. 60, 64 (1914). 


VY. ON TRIAL OF ISSUES. 


22. A motion in arrest of judgment must be made before 
the judgment is entered. Herblay v. Norris, 9 H. 121, 127 
(18938); Kerr v. Martin, 7 H. 645, 650 (1889). 

23. Where two defendants are sued jointly there should 
be but one judgment and one record. Castle v. Kapiolani Es- 
tate, 16 H. 88, 86 (1904). Sre Baker v. Brown, 18 H. 22 
(1906). i 

24. When the jury by direction of the court has rendered 


a verdict for the amount of the note sued on and interest at 
; 


\ 
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the stipulated rate from the date of the note but has made a 
mistake in computing the interest, the excess may be remitted 
and judgment entered for the- balance. Henry v. Brown, 
18 H. 263 (1907). 


VI. JUDGMENTS NON OBSTANTE VEREDICTO. 


25. A judgment non obstante veredicto is a proper judg- 
ment whenever on a review of the whole case, in any view of 
it, the successful party’s claim has no merit. Kaia v. Kamaile, 
4 H. 352 (1880). l 

26. Where there is nothing for the jury to pass upon 
under the facts and law as found by the court, a judgment 
- non obstante veredicto should be ordered. de v. McWayne, 
4 H. 422, 427 (1881). 

27. J udgment non obstante veredicto may be ordered for 
the defendant as well as for the plaintiff and on.the evidence 
as well .as on the pleadings. when the facts are undisputed. 
Boardman v. Fireman’s Fund Ins. Co., 14 H. 20, 28 (1902); 
Choy Look See v. Royal Ins. Co., 14 H. 5, 14 (1902); Koloa 
Sugar Co. v. Brown, 12 H. 142 (1899); Dee v. Morgan, 10 
H. 651 (1897); Estate of Kamaka, 9 H. 245, 247 (1898). 
SEE Lewis v. New York Life Ins. Co., 4 H. 370, 876 (1881); 
Brown v. Braymer, 16 H. 548, 551 (1905). 


VII. ENTRY OF. 


28. The court has the power of entering judgments 
nunc pro tunc. Keelikolani v. Lunalilo Trustees, 4 H. 629, 
635 (1883). | 

29. As the law makes it the clerk’s duty to enter up 
judgment on a verdict, the court may order this done. nunc 
pro tunc when the clerk has neglected to do it. Kaletalii v. 
Grinbaum, 9 H. 218, 215 (1893); Rose v. Smith, 5 H. 3877 
(1885); Tenorio v. Brown, 4 H. 665 ee SEE Kukea 
v. Reahi, 10 H. 505 (1896). 

30. A judgment entered before a case is ; finally disposed 
of is null and void. Rawlins v. Honolulu Soap Works, 9 H. 
496, 499 (1894). 

81. A decree will not be set aside on the ground that 
it was not signed by the judge who tried the case and made 
the decision, but by his successor in office. Hind v. Wilder's 
Steamship Co., 14 H. 215, 218 (1902). 

32. A judgment should be entered on the date of its rendi- 
tion, and not “as of” the date of a former judgment which 
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was reversed on appeal to the United States supreme court. 
Lowrey v. Territory, 20 H. 112 (1910). 

38. The power of courts to enter judgments, decrees and 
orders nunc pro tunc should not be invoked unless it appears 
affirmatively that the delay was occasioned either by the court, 
or by the opposite party and not by the party seeking its 
exercise. Sumner v. Gear, 20 H. 219 (1910). 

34. The word “rendition” as used in R. L. 1915, See. 
2518, relating to writs of error, is to be construed as meaning 
the “entry” of a judgment. Kaehu v. Namealoha, 20 H. 516, 
518 (1911); Territory v. Cotton Bros., 17 H. 874, 380, 381 
(1906); Tibbets v. Pal, 15 H. 187 (1903); Cummings v. 
Iaukea, 10 H. 1, 8 (1895). 


VIII. CORRECTION IN SAME COURT. 


35. A void judgment may be set aside on motion even 
though an appeal had been taken previously but dismissed for 
informalities. Gouveia v. Nakamura, 18 H. 450 (1901). 

36. Sufficiency of evidence to support a finding by a dis- 
trict magistrate cannot be inquired into on a motion to set 
aside judgment made six months after judgment. Bicknell 
v. Herbert, 20 H. 182, 134 (1910). SEE Herbert v. Bicknell, 
233 U. S. 70 (1914). l 

37. A decree of divorce rendered by a circuit judge with- 
out having acquired jurisdiction of the person of the libellee 
is void and may be set aside and vacated. Aki v. Aki, 
20 H. 623 (1911). 


IX. OPENING OR VACATING. 


38. Whether a justice will re-open a case for a new hear- 
ing after his final decree made and not appealed from is clearly 
a matter of discretion, and not appealable. Makalei v. Hi- 
meni, T H. 168 (1887). 

39. There is no statute in Hawaii conferring power upon 
courts to vacate judgments except in the case of judgments 
by default. Su Wai v. Soper, 8 H. 184 (1890). 

40. While upon a bill to carry a decree into execution 
the court may re-examine the propriety of the original decree, 
it is not bound to do so. Kapiolani Estate v. Atcherley, 14 H. 
651, 662 (1903). 

41. A judgment which is not merely erroneous but abso- 
lutely void may be vacated at a subsequent term. Baker v. 
Brown, 18 H. 22 (1906). 
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X. EQUITABLE RELIEF. 


42. A motion for a new trial on the ground of newly dis- 
covered evidence, before final judgment entered, and a bill in 
` equity after final judgment to attack it, are to be very differ- 
ently treated; in the latter case the court of equity must deem 
it conclusively shown that an injustice has been done, other- 
wise the judgment must not be disturbed. Mills v. Briggs, 
4 H. 506 (1882). 

43. The mere fact of the discovery of fresh evidence is 
not a sufficient ground for the interference of a court of equity 
with the execution of a judgment at law. - Mills v. Briggs, 
4 H. 506 (1889). 

44. A court of equity will not restrain the enforcement 
of a judgment at law upon a ground which was available to 
the complainant as a defense in the action and which was not 
presented as a defense merely through the choice or fault of 
the defendant at law unmixed with any fraud, fault or negli- 
gence of the plaintiff. Scott v. Pilipo, 22 H. 174, 179 
(1914) ; Scott v. Pilipo, 21 H. 766, 771 (1913); Atcherley 
v. Jarrett, 19 H. 511, 513 (1909); Norris v. Herblay, 9 H. 
514 (1894); See Hop v. Parke, 6 H. 688 (1888); Hackfeld 
v. Bal, 6 H. 864 (1882); Mills v. Briggs, 4 H. 506 (1882); 
` Kupele v. Sumner, 4 H. 270, 274 (1880). 


XI. COLLATERAL ATTACK. 


45. A decree of distribution of an estate cannot be at- 
tacked in a collateral proceeding. Burgess v. Cooper, 6 H. 88 
(1872). 

46. A decree by a judge de facto cannot.be attacked col- 
laterally. Hind v. Wilders Steamship Co., 14 H. 215, 221 
(1902). 

47. All reasonable intendments are made in favor of the 
jurisdiction of courts of record when their judgments are at- 
tacked collaterally. Ha Parte Smith, 14 H. 245 (1902). 

48. In a suit in equity brought to enforce a former 
decree of a court in equity, the validity of the decree cannot 
be attacked on demurrer, as such attack is collateral and not 
direct. Kapiolani Estate v. Atcherley, 14 H. 651 (1908). 
SEE 238 U. S. 119 (1915). 

49. Mere errors or irregularities in a judgment cannot be 
taken advantage of on collateral attack. Kapiolani Estate v. 
Atcherley, 14 H. 651, 660 (1903). See 238 U. S. 119 
(1915). 
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50. To constitute a direct attack upon a judgment it is 
necessary that a proceeding be instituted for that very pur- 
pose, such as appeal or writ of error; but if the action or 
proceeding. has an independent purpose, and contemplates 
some other relief; although the overturning of the judgment 
may be necessary to its success, the attack is collateral. Kapio- 
lant Estate v. Atcherley, 14 H. 651, 661 (1908). SEE 238 
U. S. 119 (1915). . . 

51. The recital in a formal judgment regular and valid 
on its face that it was entered by the court cannot be contra- 
dicted in a collateral proceeding by evidence dehors the record. 
Carey v. Hawaiian Lumber Mills, Lid., 21 H. 311, 818 
(1912). 

XII. CONSTRUCTION AND OPERATION. 


52. A decree that A, “as guardian of K, D and M,” 
minors, convey to D K certain lands, was an order for the 
conveyance of the interests of the minors. Kapiolani Estate 
v. Atcherley, 14 H. 651, 656 (1903). Sree 238 U. S. 119 
(1915). 
© 58. In an action of tort against four defendants, the 
judgment awarding separate damages was authorized by the 
law which forbids apportionment of damages in such cases 
and holds the defendants to a joint liability. Baker v. Brown, 
18 H. 22 (1906). 

54. If from the decree in a cause there be uncertainty as 
to what was really decided, resort may be had to the pleadings, 
the testimony, the findings and opinion of the court. Hapai 
v. Brown, 21 H. 756 (1913); Nakookoo v. Noholoa, 19 H. 
679 (1909); Campbell v. Campbell-Parker, 18 H. 342, 344 
(1907); Kapiolani Estate v. Atcherley, 14 H. 651, 656 
(1903); Lee Chu v. Noar, 14 H. 648, 649 (1903); Rawlins 
v. Honolulu Soap Works, 9 H. 496, 502 (1894); George v. 
Holt, 9 H. 47 (1898). SEE arso Burns v. Afong, 19 H. 486 
(1909); Polapola v. Carr, 9 H. 47 (1898). 

55. Where reference to a map or record is necessary to 
render the terms of a judgment certain, under the maxim 
certum est quod certum reddi potest, such map or record must 
be mentioned and identified in the judgment itself. Magoon 
v. Lord-Young Eng. Co., 22 H. 327, 848 (1914). 


XIII. JUDGMENT AS BAR. 


56. One who sues as a partner for a share of the pro- 
ceeds of the partnership business, and fails to prove the part- 
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nership, is not barred from bringing an action against the 
same party on a quantum meruit for his services. Awa v. 
Kamio, 3 H. 717 (1876). 

57. Where a judgment is claimed as an estoppel the record 
must show that the issue was the same in both cases, and that 
the party claimed as estopped is either the same or in privity 
with the party in the former adjudication. George v. Holt, 
9 H. 47 (1893). See Tibbetts v. Damon, 17 H. 203, 205 
(1905). 

58. Where a plea of res adjudicata is presented in bar of 
an action the former judgment must be set forth with sufficient 
fullness in the plea to show that it is a bar to the action. 
Wilson. v. Andrews, 11 H. 16 (1897). 

59. A judgment against a plaintiff who sues A. for a 
piece of land does not estop plaintiff from subsequently suing 
B. for another piece of land comprised in the deed to A., 
where the sole issue of fact in the two cases is identical, unless 
B. is in privity with A. Tibbetts v. Damon, 17 H. 203 

- (1905). OvERRULES Kalaeokekoi v. Kahele, 7 H. 147 
' (1887). 

60. A judgment of nonsuit is not an adjudication on the 
merits but leaves the parties in the same condition, so far as 
the cause of action is concerned, as though no action had been 
instituted, and hence cannot constitute res adjudicata. Stock- 
well v. Inter-Island S. N. Co., 22 H. 206 (1914); Vivas v. 
Aswan, 11 H. 282 (1898). 

61. Where a demurrer has been sustained because of 
the omission of the plaintiff to set forth in his complaint an 
allegation material to the cause of action attempted to be stated 
the judgment of dismissal will not be a bar to a fresh action, 
the complaint in which includes the allegation previously 
omitted. Hackfeld & Co. v. Inter-Island $. N. Co., 22 H. 
671 (1915). 


XIV. CONCLUSIVENESS OF ADJUDICATION. 


(a) Persons CoNcLUDED. 


62. It is a sound principle of law that one cannot be 
barred personally by judicial proceedings without express or 
constructive notice. Mikalemi v. Luau, 6 H. 47, 49 (1871). 
SEE Estate of Paeimuai, 3 H. 141 (1869); Estate of Poholo- 
wai, 3 H. 419 (1872); Estate of Brash, 15 H. 872 (1904); 
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Kealoha v. Castle, 17 H. 45, 48 (1905). Arrirmep, 210 U. 
S. 149 (1908); Ting v. Born, 21 H. 638, 641 (1918). 

63. After an adjudication that an award to “A for B” 
was a grant to B, the plaintiff claiming through A is barred 
from recovery against the heirs or assigns of B. Kalaeokekoi 
v. Kahele, 7 H. 147 (1887). 

64. The essential conditions under which the plea of res 
adjudicata becomes applicable, are the identity of the thing 
demanded, the identity of the cause of demand and of the 
parties in the character in which they are litigants. In re 
Kealiiahonui, 9 H. 1, 2 (1892). 

65. A judgment against one who sues for the benefit of 
another will bar a second suit by the latter in his own name. 
Kaleialii v. Grinbaum, 9 H. 213, 216 (1898). 

66. To be a bar to a second suit concerning the same sub- 
ject matter it is not necessary that the parties to a judgment 
should be nominally the same, it is sufficient if they are really 
and substantially the same in interest. Jardin v. Madeiros, 
9 H. 503 (1894); Kaleialii v. Grinbaum, 9 H. 218, 216 
(1893). 

67. A decree is binding between co-defendants when they 
are adversary to each other, though there be no cross-pleadings 
between themselves. H. C. & S. Co. v. Wailuku S. Co., 
14 H. 50, 52 (1902). Sen Hapai v. Brown, 21 H. 756, 765 
(1918). 

(b) MATTERS CONCLUDED. 


68. The decree of a court of competent jurisdiction is 
generally conclusive in matters required to.be adjudicated 
as the basis for the decree, but it is not conclusive of matters 
not requiring adjudication in the case. Kauhi v. Inaikulan, 
3 H. 356 (1872). 

69. The authority of a case relates to what is decided in 
it, and not the reasoning by which the result was reached. 
Widemann v. Lonoaea, 4 H. 50, 55 (1877). 

70. The judgment of a court possessing competent juris- 
diction. is, as a general rule, final, not only as to the subject 
matter thereby determined but as to every other matter which 
the parties might litigate in the cause, and which they might 
have had decided. Holelua v. Kapu, 5 H. 305 (1885). 

71. An award to A for B having been adjudicated to be 
merged in a royal patent to B and heirs, an action based 
on the award is barred. Kalaeokekoit v. Kahele, 7 H. 147 
(1887). 
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72. A decree is binding as to all matters presented and 
as to all matters which should have been litigated. Haw. Com. 
& Sug. Co. v. Waikapu S. Co., 9 H. 337, 340 (1894). 

73. A judgment of a court of competent jurisdiction, 
upon a question directly involved in one suit, is conclusive as 
to that question in another suit between the same parties; but 
to this operation, it must appear, either upon the face of the 
record, or be shown by extrinsic evidence, that the precise 
question was raised and determined in the former suit. Raw- 
lins v. Hon. Koap. Works Co., 9 H. 496, 501 (1894). 

74.. Where parties agreed that under a bill of exceptions 
the court should consider only whether the finding of facts 
below were sufficient in law, and the court so found, it was 
held on writ of error later that all questions raised by the 
bill of exceptions were res judicatae. Spooner v. Rice, 11 H. 
427 (1898). 

75. So far as the ultimate matter adjudicated is con- 
cerned, all intermediate matters are conclusively presumed to 
have been settled; but as to other ultimate matters only such 
intermediate matters as were actually raised and decided, are 
regarded as settled. Haw. Com. & S. Co. v. Wailuku S. Co., 
14 H. 50, 54 (1902); Paris v. Magoon, 14 H. 612 (1908); 
Nakookoo v. Noholoa, 19 H. 667, 673 (1909); Macedo v. 
Macedo, 22 H. 429, 485 (1915). 

76. A decree is binding as to necessary inferences though 
not as to possible or probable inferences therefrom. H. ©. & 
S. Co. v. Wailuku S. Co., 14 H. 50, 55 (1909); Nakookoo 
v. Noholoa, 19 H. 667, 670 (1909). 


(c) JUDGMENTS IN PARTICULAR Crasses oF ACTIONS. 


77. Where a judgment had been ordered for defendant 
in a malicious prosecution case because there was no proof 
of the acquittal of the plaintiff in the original action, a plea 
of res judicata was sustained to a second action on the same 
facts. Stone v. Hutchinson, 4 H. 127 (1878). 

78. An adjudication in an action of ejectment against 
a different defendant for another parcel involved in the same 
grant, bars a second action, there being an identity of” sub- 
ject matter. Kalaeokekoi v. Kahele, 7 H. 147 (1887). 
OVERRULED: Tibbetts v. Damon, 17 H. 908 (1905). 

79. A decision in an ejectment case holding that a deed 
was sufficient to pass the title of certain grantors, is no bar 
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to a subsequent action in equity to set aside the deed. Pola- 
pola v. Carr, 9 H. 466 (1894). 

80. A judgment for defendant in an action upon a con- 
tract for pasturage is not a bar to a subsequent action for 
trespass involving the same facts. Scott v. Nahale, 12 H. 
147 (1899). 

81. A judgment in ejeetment includes parties who are 
summoned, or who voluntarily appear, but does not include 
a landlord who is not impleaded or does not defend in the 
tenant’s name or his own. Castle v. Kapiolani Estate, 17 H. 
61, 63 (1905); Tibbetts v. Damon, 17 H. 908, 205 (1905). 

82. A decision in a former suit that the widow and chil- 
dren of a testator were not entitled under his will to income 
until after the close of administration .and the distribution of 
the property to certain trustees is res adjudicata in a subse- 
quent suit between the same parties to ascertain the date 
when the administration closed and the property was distrib- 
uted, it appearing that the question in each suit concerned 
the disposition of certain income which accrued from the 
property up to the time of the order of distribution. Camp- 
bell Est. v. Campbell-Parker, 18 H. 342 (1907). Ser 216 
U. $. 367 (1910). 

83. In an action of ejectment a judgment for defendants 
on demurrer is a bar to a second action for the same piece 
of land brought by the same plaintiff against the same defend- 
ants where the allegations in the complaints in the two actions 
are the same in all material respects. Archer v. Naka, 19 H. 
547 (1909). 

84, An adjudication upon a petition for PR tion 
on the estate of a person dying testate concerning the correct- 
ness of a translation of the will and to the effect that it 
devised all property wherever situate is conclusive in an action 
to quiet title between the same parties relating to real estate 
left by the decedent. Nakookoo. v. Noholoa, 19 H. 667 
(1909). 

85. The determination of the title to real estate by a court 
of equity in a suit for partition, made without objection by 
any of the parties and not appealed from, is valid and binding 
upon the same parties and their privies in a subsequent action 
involving the same land. Hapat v. Brown, 21 H. 756 
(1918). 
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XV. LIEN OF JUDGMENT. 


86. A judgment of a court of record is not a lien upon 
.real property in the nature of a subsisting encumbrance. (Bur 
spe Act 32, S. L. 1913; R. L. 1915, Sec. 2444.) Lindsey 
v. Kainana, 4 H. 165 (1879). 

87. A judgment is a lien upon the movable property of 
the defendant in execution, but it is only such from the time 
of levy; and if no levy be made the judgment is no lien. 
Everett v. Bolles, 6 H. 153 (1875). 


XVI. ASSIGNMENT. 


88. A judgment is assignable as a non-negotiable chose 
in action. Smithies v. Colburn, 20 H. 138, 140 (1910). 
AFFIRMED: 226 U. S. 462 (1913). 


XVII. PAYMENT, SATISFACTION, ETC. 


89. A judgment against the commissioners of crown lands 
for damages for breach of covenants in a lease made by them, 
cannot be enforced against their personal estate, but must be 
realized out of funds in their hands as commissioners. Gibson 
v. Soper, 5 H. 383 (1885). 

90. Upon the death of one judgment debtor the other 
succeeds to the joint obligation of the judgment, and he is 
liable alone and not jointly with the executors or administra- 
tors of the deceased judgment debtor. The executors and 
administrators are not liable at law in such case. Smithies v. 
Colburn, 90 H. 188 (1910). Arrirmep: 226 U. S. 462 
(1913). 

91. A release by operation of law of one judgment debtor 
upon a ground not applicable to the other does not operate to 
release the other. Smithies v. Colburn, 20 H. 188, 141 
(1910). Arrirmep: 226 U. S. 462 (1913). 


XVIII. ACTIONS ON JUDGMENTS. 


92. In an action on a judgment, where the exemplified 
copy of the judgment showed service in the defendant, the 
burden is on the defendant to show that it was irregular. 
Herblay v. Norris, 8 H. 335 (1892). 

93. Interest may be allowed as damages in a suit upon 
a foreign judgment, at the rate allowed by law in the jurisdic- 
tion where the judgment is sued upon. /Herblay v. Norris, 
8 H. 885 (1899). 

94. An action can be Ed upon a joint judgment 
against each of the judgment debtors separately. Bowler v. 
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McIntyre, 9 H. 306, 309 (1893). Compare: Harrison v. 
Magoon, 13 H. 339, 362 (1901). 

95. A declaration in an action on a judgment in favor 
of one who thereafter died is demiurrable when brought by the 
legatees and not by the executor, it not appearing why the 
executor has not brought suit. Newell v. Horner, 9 H. 688 
(1895). 

96. A plaintiff may properly join in the same action a 
count on a foreign judgment and a count on the original cause 
of action (between the same parties) on which the foreign judg- 
ment was based and rendered. Harrison v. Magoon, 18 H. 
339, 359 (1901). 

97. In an action on a judgment it is necessary to join 
all the living judgment debtors, except those who are out of 
the jurisdiction. Harrison v. Magoon, 18 H. 889, 362 
(1901). 

98. <A plaintiff who has recovered a judgment against two 
defendants, and who brings an action upon the judgment joint- 
ly against one judgment debtor and the executor of the other, 
may recover against the surviving judgment debtor upon the 
several liability of the judgment without amending his plead- 
ings or discontinuing and bringing a new action. Smithies v. 
Colburn, 20 H. 138, 145 (1910). Arrirmep: 226 U. S. 462 
(1913). 

99. An action on a judment cannot be regarded as a con- 
tinuation of the action in which the judgment was recovered; 
it is a new and distinct action. Wilder v. Colburn, 21 H. 701, 
704 (1913). 


XIX. PLEADING AND EVIDENCE OF JUDGMENT AS ESTOPPEL 
OR DEFENSE. 


100. As a judgment against an executor works no estop- 
pel against the heir as to lands of deceased, evidence is not 
admissible to show the retaining by an executor of an attor- 
ney to defend an ejectment suit, when such evidence is offered 
in a later action against the heir. Castle v. Kapiolani Estate, 
17 H. 61, 65 (1905); Kapiolani Estate v. Thurston, 16 H. 
471, 475 (1903). 

101. The burden of proving a former GREG is 
upon the party who sets it up as a defense. Lau Lam v. 
Whitcomb, 21 H. 252 (1912); Macedo v. Macedo, 22 H. 429, 
434 (1915). 
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JUDICIAL SALES. 


Sales under foreclosure of mortgages. See Mortgages. 
Sales under execution. SEE Hxecution. 


Sales by executors and administrators. SEE Wrecutors and 
Administrators, VIII. 


1. Where a statute did not require the confirmation of 
a judicial sale, a deed made pursuant to a regular sale was 
held good without confirmation. Lipoa v. Dowsett, 3 H. 
625 (1875). 

2. Administrators’ and executors’ sales under order of 
court are judicial sales subject to confirmation and the statute 
of frauds, requiring a memorandum in writing does not apply 
to them. Unauna v. Armstrong, 3 H. 705 (1876). 

3. A sale of mortgaged animals, three miles away from 
the place where the animals were then running at large, in 
general large lots, without identification of the animals sold 
was held void for uncertainty. Silva v. Lopez, 5 H. 262, 
266, 271 (1884). 

4. The purchaser at an administrator’s sale of real estate, 
made by order of a probate court, was held to be a bona fide 
purchaser without notice, as against a claim of an heir to 
the estate, made ten years after such sale, that the sale was 
in fraud of her rights. Beckley v. Afong, 6 H. 545 (1884), 

5. <A successful bidder at a judicial sale has a right to be 
heard in the matter of the confirmation thereof. Smith v. 
City of Columbia, 11 H. 709, 710 (1899). 

6. The practice in chancery and admiralty requires that 
a judicial sale be confirmed before the purchaser is entitled 
to the property. Smith v. City of Columbia, 11 H. 709, 710 
(1899). SEE Schlief v. Clark, 14 H. 326, 328 (1902). 

7. Rents accrued, from property sold in pursuance of a 
decree in a partition, between the date of the sale and its 
confirmation, belong to the partitioners, not to the purchasers. 
Schlief v. Clark, 14 H. 326, 329 (1902). 

S. Where live stock is sold with a ranch the advertisement 
should state the approximate number of animals. Hackfeld v. 
Achi, 16 H. 489, 501 (1905). 

9. A judicial sale may be set aside before confirmation 
for such gross inadequacy of price as shocks the conscience or 
raises a presumption of unfairness, but not for mere inade . 
quacy unless accompanied by other circumstances such as 
fraud, accident, mistake, etc. Whether such a sale should 
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` þe set aside or confirmed is largely a matter of sound judicial 
discretion and a decision by the trial judge in a case of this 
nature should not be reversed unless clearly erroneous. Smith 
v. Pac. Heights Railway Co., 17 H. 96, 104 (1905). Ar- 
FIRMED: 205 U. S. 285 (1907); Smith v. “City of Columbia,” 
11 H. 709, 710 (1899). 

10. The purchaser at a partition sale upon paying the pur- 
chase money into court is not bound to see to the application 
of the money, and, hence, may not complain of a provision in 
the decree of sale that a portion of the proceeds of sale shall 
be distributed to the guardian ad litem of certain minor defend- 
ants who has not been required to give security. Lukua v. 
Manaia, 21 H. 160 (1912). 


JURY. 


Effect of annexation of Hawaii on jury trials during the 
“transition period” (Aug. 12, 1898, to June 14, 1900). SEE 
Constitutional Law, 8. 

Right of trial by jury in general. Sze Constitutional 
Law, X. 

Misconduct of jury as ground for new trial. SEE New 
Trial, II (d). 

I. IN GENERAL. 


1. Jurors are not officers of the government and are not 
required to take the oath of fidelity to the United States 
Republic v. Edwards, 11 H. 571, 577 (1898). COMPARE 
Republic v. Coelho, 11 H. 213 (1897). 

2. Unanimous verdicts of juries were not necessary dur- 
ing the “transition period” (Aug. 12, 1898, to June 14, 1900), 
between the annexation of Hawaii and the taking effect of 
the Organic Act. Republic v. Edwards, 12 H. 55 (1899); 
Hawn. Star v. Saylor, 12 H. 64 (1899); Republic v. Ed- 
wards, 11 H. 571 (1898). l 

2a. From the establishment of territorial government 
until the jury law of 1903 took effect it was proper to obtain 
trial juries in the mode prescribed by the Hawaiian statutes 
as amended by the Organic Act. The Organic Act did not 
repeal so much of such statutes as to leave the rest inoperative. 
Territory v. Ng Kow, 15 H. 602, 606 (1904). 
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II. RIGHT OF TRIAL BY JURY. 
SEE Constitutional Law, X. 


3. The right of trial by jury may be waived in civil cases 
by actions or conduct as well as by words and is held to have 
been waived by a defendant in default, if he had such right 
at all, by not claiming the- right until after the hearing on 
the assessment of damages was nearly completed. Ah Hing 
v. Ah On, 15 H. 59 (1903). 


III. QUALIFICATIONS OF JURORS. 


4. An unpaid special constable is not disqualified to sit 
as a juror in a criminal trial. King v. Loomens, 8 H. 10 
(1890). 
IV. SUMMONING, ATTENDANCE, DISCHARGE AND 
COMPENSATION. 


5. If no panel be legally summoned, a tales cannot be 
ordered. King v. Cornwell, 3 H. 154, 165 (1869). 

6. Under a former statute relating to the preparation of 
jury lists, where a portion of the jurors drawn had not been 
served because out of the jurisdiction it was held that the 
court might summon talesmen to fill the panel. Carter v. Loo 
Ngawk, 4 H. 439 (1881). 

7. In the absence of a law saying when jurors should be 
summoned it should be held that they should be summoned 
within a reasonable time before the term. Carter v. Loo 
_Ngawk, 4 H. 439, 441 (1881). l 

8. It is the right of a defendant to have his jury drawn 
from jurors duly summoned, until the array is exhausted br 
challenges. King v. Macfarlane, 7 H. 852 (1888); King v. 
Cornwell, 3 H. 154, 165 (1869). 

9. ` Under a law which has since been repealed the marshal 
was authorized to cite talesmen from among the bystanders. 
or the circuit at large. King v. Macfarlane, 7 H. 859 (1888). 

10. The excusing of jurors is a matter which lies in the 
discretion of the trial judge, and it is not an abuse of such 
discretion to excuse jurors who are engaged in another case. 
Prov. Govt. v. Gertz, 9 H. 288, 289 (1893). 

11. A juryman may sue a clerk of court for jury fees 
collected by him from the treasurer and withheld because of a 
void order of forfeiture made by the judge. In re Schmidt, 
13 H. 882 (1901).. 
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12. An order excusing a juryman from further duty is 
in the discretion of the court and cannot be reversed by man- 
damus. In re Schmidt, 13 H. 332 (1901). 

13. Where a venire for named persons selected under the 
statute was issued and also an open venire, with an oral order 
to summon the same persons, it is immaterial whether the latter 
was invalid or whether an open venire could issue at all 
under our statutes, if the venire under the statute was valid. 
Territory v. Ng Kow, 15 H. 602, 604 (1904). 

14. On exceptions to the overruling of a challenge to the 
array of jurors and motion to quash the venire, the presump- 
tion is that the officers complied with the law except in so far 
as the contrary is not clearly shown; and grounds not made 
the basis of the challenge and motion in the lower court will 
not be considered. Territory v. Ng Kow, 15 H. 602, 604 
(1904). 

15. Advantage cannot be taken of an irregularity in the 
drawing of trial jurors unless it clearly appears that the party 
objecting was injured. Matsumura v. County of Hawaii, 
19 H. 496, 497 (1909). 


V. COMPETENCY, CHALLENGES AND OBJECTIONS. 


16. A juror is not disqualified to sit in a murder trial 
because he is a remote connection by marriage of the de- 
ceased. King v. Kuheleaumoku, 3 H. 381 (1872). 

17. It is not a ground of disqualification of a juror in a 
prosecution for selling liquor without a license that the juror’s 
brother had offered a reward for the detection of any person. 
guilty of the offense. King v. Ah Ko, 4 H. 801 (1880). 

18. In the exercise of its ‘judicial discretion the court 
may exclude or excuse from the jury such jurors as upon 
examination appear to be disqualified by previously expressed 
opinion, or by bias resulting from or evidenced by facts and 
circumstances, although such juror may declare himself free 
from bias. King v. Macfarlane, 7 H. 352 (1888). 

19. When in the opinion of the court a case previously 
tried was so nearly parallel to the case for trial that the jurors 
who had sat upon the former could not be free from bias it 
was proper to exclude them in a body, without separate exami- 
nation. King v. Macfarlane, 7 H. 352 (1888). 

20. A juror to be impartial is not obliged to say that he 
will give equal credence to every witness who testifies. Queen 
v. Leong Man, 8 H. 339 (1892). 
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21. An objection to the competency of a juror, when 
overruled, must be excepted to in order to be of avail on 
appeal. Queen v. Self, 8 H. 434 (1892). 

22. Where a disqualification exists in a juror which is 
either known to the party, or which might have become known 
upon a proper examination, then no exception lies if the 
juror is allowed to sit. Republic v. Hapa, 9 H. 622 (1895). 

23. When general questions are put'to a jury on their 
examination on voir dire, the silence of the jury, when such 
questions are proper, may be relied upon, and it is not such 
negligence of counsel as would debar him from demanding 
a new trial if later a juryman was found to be disqualified. 
Republic v. Coelho, 11 H. 218, 217 (1897). 

24. While the disallowance of a proper cause of chal- 
lenge will work a reversal of the judgment, an improper allow- 
ance will not necessarily have this effect. Republic v. Kapea, 
11 H. 993, 302 (1898). 

25. Where after a juror is accepted but not sworn there 
occur to counsel reasons for objecting to the juror not known 
to be existing when the juror was accepted, a peremptory chal- 
lenge may be allowed. Republic v. Kapea, 11 H. 998, 808 
(1898). 

26. Where a juror was incompetent but was passed by 
the court and the defendant was obliged to challenge him per- 
emptorily, defendant has no cause of complaint if his chal- 
lenges were not exhausted at the conclusion of the examination. 
Republic v. Kapea, 11 H. 293, 301 (1898); Prov. Govt. v. 
Caectres, 9 H. 522, 540 (1894) ; Queen v. Leong Man, 8 H. 
339, 340 (1892). 

27. A juror is not disqualified from sitting in a case 
where Chinese testimony was to be submitted by reason of 
regarding white men as more credible than Chinese. Wise v. 
Tong Ong, 16 H. 457, 462 (1905); Queen v. Leong Man, 
8 H. 339 (1892). 

28. A juror is not necessarily disqualified because he 
has an opinion which it would require evidence to remove. 
The question is whether he could decide fairly and impartially 
on the law and the evidence in the case, and that is a question 
largely in the sound discretion of the trial judge. Territory v. 
Johnson, 16 H. 743, 754 (1905). 

29. Jurors in the employ of corporations controlled by 
the president of a ranch corporation; who have friendly and 
even intimate relations with him, are not thereby disqualified 
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to sit in the trial of a criminal case where the charge is the 
theft of the ranch property, where the presiding judge upon 
their examination found them “indifferent in the case.” 
Territory v. Robello, 20 H. 7, 14 (1910). 

30. It is not error to find a juror not disqualified by an 
opinion formed by hearing general talk leaving an uncon- 
scious tendency to “lean to one side” and to “weigh one side 
a little heavier than the other,’ but not a fixed opinion as it 
would be changed if what he heard was not true and “be 
subject to the evidence on both sides.” Territory v. Robello, 
20 H. 7, 17 (1910). 

31. <A juror is not disqualified on the ground of lack 
of knowledge of the English language, although he is unable 
to define such words as “impartial,” “bias,” “prejudice,” ‘“tes- 
timony” or “obligation.” Territory v. Robello, 90 H. 7, 19 
(1910). . 

VI. OATH. 

32. An oath requiring the jury to give a true verdict 
according to the law and the evidence in the case before the 
court, is sufficient without adding to truly try the issues. 
Henry v. Brown, 18 H. 263 (1907). 


JUSTICES OF THE PEACE. 


SEE District Magistrate. 


LAND COMMISSION. 


SEE Arso Public Lands. 
I. POWER OF. 


1. The board of land commissioners did incidentally ad- 
just and settle in many cases disputes in regard to rights of 
way, rights of piscary and water privileges; and had the parties 
in this instance submitted the claim for a right of way to the 
board, as incident to a settlement of their land claim, its 
decision would have been binding. Jones v. Meek, 9 H. 9, 
12 (1857). 

2. The land commission was only authorized to issue 
awards, either with surveys attached to and made a part of 
the award, which was the ordinary way, or by name only, 
without any survey whatever which could only be done in 


t 
i 


464 LAND COMMISSION. 


the comparatively few cases coming within the Konohikis Act. 
Boundaries of Kewalo, 3 H. 9, 16 (1866). 

3. The land commission was without jurisdiction to 
award fishing rights. Akeni v. Wong Ka Mau, 5 H. 91, 93 
(1883). SEE Carter v. Hawaii, 200 U. S. 255, 257 (1906). 

4. The mahele does not give a title; a subsequent award 
by the land commission or minister of the interior is necessary, 
Kenoa v. Meek, 6 H. 63, 67 (1871); Kanaina v. Long, 3 H. 
332, 335 (1879). SEE In re Pa Pelekane, 21 H. 175, 185 
(1912); Thurston v. Bishop, 7 H. 421 (1881); Atcherley v. 
Lewers & Cooke, 18 H. 625 (1908); 222 U. S. 285 (1911). 

5. The action of the land commission was a judgment of 
a court of competent authority upon a matter within its juris- 
diction. Estate of Kekauluohi, 6 H. 172, 179 (1876); Kana- 
ina v. Long, 3 H. 332, 335 (1872); Kahoomana v. Minister 
of Interior, 3 H. 688, 640 (1875). 

6. The land commission was not authorized to hear law 
suits between private individuals. Thurston v. Bishop, 7 H. 
421, 431 (1888). 

7. The land commission was a court and had full juris- 
diction to settle all claims to land. Dowsett v. Maukeala, 10 
H. 166, 169 (1895); Keeltkolani v. Robinson, 9 H. 522, 551 
(1862). 

II. PROCEEDINGS BEFORE. 

8. A standing rule of the land commission was that in 
case of a title based upon a written grant, the award was 
made in strict conformity with the terms and conditions of 
the grant. Keelikolani v. Robinson, 2 H. 522, 551 (1862). 

9. Failure by the land commission to record evidence to 
sustain an award does not vitiate it, although if the question 
were opened it would be provable against the award. Kala- 
kaua v. Keaweamahi, 4 H. 577, 580 (1883). 


III. PRESENTATION OF CLAIM. 


10. A grantee under the mahele who failed to take proper 
steps to perfect his title by establishing his claim before the 
land commission is barred from asserting it later. Kenoa v. 
Meek, 6 H. 63 (1871). 

11. The acts of Kekuanaoa, as father and natural guard- 
ian of Lot Kamehameha, bound his infant ward in respect to 
claims before the land commission as fully and conclusively 
as if they had been done by Lot Kamehameha himself, if of 
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full age. Thurston v. Bishop, T H. 491, 485 (1888); Kapio- 
lant Estate v. Atcherley, 21 H. 441, 459 (1913). 

12. The statute creating the land: commission made no 
exception in favor of infants and the failure of an infant or 
his guardian to present to the commission a claim for land 
is an absolute bar to such claim. Thurston v. Bishop, 7 H. 
491, 434 (1888). l 

13. That a failure to present a claim to land to the land 
commission absolutely barred the claimant is the construction 
put upon the law creating such commission, by the legislative 
power of the kingdom, the king and the nobles and the repre- 
sentatives and uniformly concurred and acted upon by suc- 
cessive governments, and to this day (1888), undisturbed by 
judicial decisions. Thurston v. Bishop, 7 H. 421, 432 (1888). 


IV. EFFECT OF AWARD. 


14. A land commission award was held good as against 
a patent of anterior date, from the king, which expressly 
reserved the rights of native tenants. Kekiekie v. Dennis, 
1 H. 42 [69] (1851); Kukiiahu v. Gill, 1 H. 54 [90] 
(1851). . 

15. A land commission award by metes and bounds does 
not extinguish a right of way passing through a portion of 
the lot awarded. Jones v. Meek, 2 H. 9, 12 (1857). 

16. A party holding an award for, an ahupuaa is the 
owner of all the land embraced within its boundaries except 
such portions of it as have been awarded by the land commis- 
sion to other persons. Keelikolani v. Robinson, 2 H. 522, 
548 (1862). 

17. Where by a decision by the land commission land was 
awarded in accordance with a survey, but the award described 
the land by name, it was held that the decision controlled. 
Boundaries of Kewalo, 3 H. 9 (1866). 

18. Royal patents based on land commission awards do 
not confer or confirm title; the new grant from the govern- 
ment of the fee simple goes back to the date of the award 
and attaches to the subsequent transfers. Brunz v. Minister 
of Interior, 3 H. 783, 787 (1877). 

19. A patent may lawfully issue for a portion of a parcel 
of land granted by land commission award, but it must ap- 
pear by the literal agreement of the metes, bounds and de- 
scription of the portion of the survey of the portion applied 
for with that in the award that it is a portion of the award. 
Brunz v. Minister of Interior, 3 H. 783, 788 (1877). 
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20. An award of the land commission of a land by name 
is intended to assign whatever was included in such land ac- 
cording to the boundaries as known and used from ancient 
times. Boundaries of Pulehunwi, 4 H. 239, 240 (1879). 

21. An award of the land commission was equivalent to a 
judgment in favor of the claimant. Kalakaua v. Keaweamahi, 
4 H. 577, 580 (1883); Bishop v. Namakalaa, 2 H. 238, 240 
(1860); Kekiekie v. Dennis, 1 H. 48 [69] (1851); Kukiiahu 
v. Gill, 1 H. 54 [90] (1851). 2 

22. One who took a mahele award of an ili of land de 
scribed by metes and bound is precluded from claiming any- 
thing more as belonging to the ili. Boundaries of Paakea, 
5 H. 154 (1884). 

23. Where a land commission award was headed “Mahuka 
and Kaai,” but the award was to “Mahuka” and the latter 
remained in undisputed possession for thirty-two years, it was 
held that there was no trust for Kaai. Kaai v. Mahuka, 5 
H. 354 (1885). 

24. Where one receives an award for a small piece of 
land within an ahupuaa, under the name of an ili, the infer- 
ence is that the land described therein is all that belonged 
to him. Judd v. Kuanalewa, 6 H. 329, 880 (1882). 

25. A land commission award made in the name of a` 
deceased person inures to the benefit of her heirs. Smith v. 
Hamakua Mill Co., 15 H. 648, 661 (1904). 

26. A land commission award is a final adjudication of 
all claims to the land awarded existing prior to Dec. 10, 1845. 
Atcherley v. Lewers & Cooke, 18 H. 625, 637 (1908). Ar- 
FIRMED: 222 U. S. 285 (1911). See 988 U. S. 119 (1915). 

27. Where a guardian obtains an award in his own name 

‘of land belonging to his ward, equity, regarding the land as 
being the property of the ward, will declare and enforce a 
constructive trust in favor of the ward and order the convey- 
ance of the legal title. Kapiolani Estate v. Atcherley, 21 H. 
441, 449 (1913). See 238 U. S. 119 (1915). 


V. PRIORITY OF AWARDS. 


28. It has been uniformly held that where two awards 
of the land commission cover the same territory, the earlier 
award prevails. Thurston v. Bishop, 7 H. 421, 431 (1888); 
Pedro v. Chun Yun Fan, 4 H. 461, 463 (1882). 

29. Where two land commission awards. cover the same 
land, and the survey of the later award antedates the survey 


LAND Commission. ` 467 


of the earlier award, the earlier award not the earlier survey 
will prevail. Rose v. Yoshimura, 11 H. 80 (1897). 


VI. AWARD AS EVIDENCE. 


30. A certificate of award with its accompanying survey, 
are admissible as evidence and when they appear to be genuine 
they are prima facie evidence of the right of the party in whose 
favor the certificate was issued. Kalama v. Kekuanaoa, 2 H. 
902, 208 (1857); Carter v. Kaikainahaole, 17 H. 528, 583 
(1906). 

© 81. A certificate of award by the land commission is only 

prima facie evidence of the nature of the award made and may 
be contradicted by the original records of the commission, if 
produced. Boundaries of Kewalo, 8 H. 9, 11 (1866). 

31a. The proceedings on which a land commission award 
and royal patent are based are not admissible in evidence unless 
there is a latent ambiguity to be explained. Galt v. Waianu- 
hea, 16 H. 652, 659 (1905). 


VII. COMMUTATION. 


32. In the towns of Honolulu, Lahaina and Hilo the 
awards of kuleanas were subject to commutation, there being 
no superior lord or chief over them whose ahupuaa or ili they 
were included in and whose commutation covered theirs. Har- 
ris v. Carter, 6 H. 195 (1877); Keelikolani v. Robinson, 2 H. 
514, 547 (1862); Kanaina v. Long, 3 H. 332, 338 (1872). 

32a. The issuance of a patent is evidence that the govern- 
ment commutation has been paid. Greenwell v. Paris, 6 H. 
315, 817 (1882). | 

33. In order to obtain a royal patent, granting a fee sim- 
ple title in a land awarded by the commission to quiet land 
titles the owner must pay to the government a commutation of 
its share therein, one-third of the unimproved value of the land 
at the time the award was made. Minister Interior v. Papai- 
kou Sugar Co., 8 H. 125 (1890). l 


VIII. KONOHIKI RIGHTS. 


34. Town lots within an ili did not pass with an award 
of the ili; if such lots escheated they escheated to the state and 
not to the lord of the ahupuaa; the commutation on such lots 
was paid to the government. Kanaina v. Long, 3 H. 332, 338 
(1879). Ser Keelikolani v. Robinson, 2 H. 522, 548 (1862) ; 
Kahoomana v. Moehonua, 3 H. 685, 689 (1875). 
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35. The assignment by the king of an ili aina carried with 
it appurtenant rights not subservient to the konohiki of the 
ahupuaa; as fishing rights, ete. Judd v. Kuanalewa, 6 H. 329, 
332 (1882). 

35a. The “Act for the Relief of Certain Konohikis” 
contemplated that the awards thereby authorized should be is- 
sued not only in cases where the konohiki was alive but also 
in those where the konohiki was dead, and that in the latter 
case the award should be in the name of the original claim- 
ant. Smith v. Hamakua Mill Co., 15 H. 648, 660 (1904). 


IX. FINALITY OF AWARDS. 


36. The awards of the land commission were final and 
conclusive if not appealed from. Kukiiahu v. Gill, 1 H. 54 
[90] (1851); Bishop v. Namakalaa, 2 H. 238, 240 (1860); 
Keelikolani v. Robinson, 2 H. 522, 551 (1862); Kalakaua v. 
Keaweamahi, 4 H. 577, 580 (1883); Kaai v. Mahuka, 5 H. 
354 (1885); Estate of Kekauluohi, 6 H. 172, 178 (1876); 
Kapiolani Estate v. Atcherley, 21 H. 441, 459 (1918). SEE 
Same v. Same, 938 U. S. 119 (1905); Lewers d Cooke v. 
Atcherley, 18 H. 625 (1908). Arrirmurp: 222 U. S. 285 
(1911). 

37. In a case where error was alleged in the making of 
an award by the land commission the court permitted evidence 
to be adduced in order to ascertain whether such error existed 
or not upon the record of adjudication of the said board, but 
not for the purpose of reviewing the decision of the commis- 
sion. Bishop v. Namakalaa, 2 H. 238, 240 (1860). 

38. An award of the land commission is conclusive against 
the right thirty years later to prove a will which would divert 
property differently than awarded. state of Kekauluohi, 
6 H. 172, 178 (1876). 


LAND COURT. 
See Records, II. 


LANDLORD AND TENANT. 


Estoppel of landlord by judgment against tenant. SEE 
Estoppel, 12, 15. 
Right of tenant to remove fixtures. SEE Fixtures, 6, 7, 8, 9. 
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I. CREATION AND EXISTENCE OF RELATION. 


1. After the division of lands a hoaaina, holding his land 
by fee simple title, was freed from the labor formerly due from 
him to the king and konohiki, and any labor done by him for 
the konohiki was by private contract. Oni v. Meek, 2 H. 
87, 90 (1858). 

2. After the passage of the acts granting fee simple titles 
in their lands to the hoaainas, their former right to pasture 
animals on the lands of the konohiki ceased to exist. Oni v. 
Meek, 2 H. 87 (1858). 

3. A written agreement to lease land assented to gai 
is a good license for one year, and permission to continue 
cultivation after one year estops the party so assenting from 
treating the lessee as a trespasser in taking off the crop. 
Dominis v. Campbell, 3 H. 306 (1871). 

4. Acceptance of rent by the owner of land creates a ten- 
ancy for the year for which the payment is made, but is not 
an adoption of a lease made by the grantor of the owner after 
the date of the grantor’s deed to the owner. Kaleleonalani v. 
Hoopiopio, 3 H. 676 (1876). ' . 

5. Where a lease was made subject to a mortgage aia 
conditioned to be annulled on a foreclosure sale of the land, 
the vendee at foreclosure sale may bring the statutory proceed- 
ing for summary possession against the lessee. obello v. 
Wong Quing, 5 H. 98 (1884). 

6. Where a lease was signed by. both parties, but one 
copy was found defective and was taken away for correction, 
it was held that there was a sufficient delivery to make ‘the 
lease effective. Holi v. Koakanu, 5 H. 375 (1885). 

7. Where a lease expresses no time for the beginning of 
the tenancy it will be effective from the day of its date. Treg- 
loan v. Bertelmann, 5 H. 600, 603 (1886). 

8. Mere knowledge of a landlord that his tenant paid rent 
to another is not sufficient to show his acquiescence thereto. 
Kamauleule v. Nagamoto, 9 H. 384 (1894). 

9. A tenant has no relief in equity against a sub-tenant 
who while holding a covenant of renewal from the tenant in 
case the principal lease is renewed, obtains a lease for himself 
from the owner and thus prevents the tenant from renewing 
his lease. Gomes v. Cordeiro, 18 H. 448 (1901). 

10. The acceptance by the tenant of a lease for a part or 
the whole of the demised premises from a stranger is a ground 
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of forfeiture of the prior lease. Ropert v. Kauai, 18 H. 637 
(1901). 

11. A conveyance of leased premises carries with it the 
right to sue for the possession upon a forfeiture for breach of 
condition. De Fries v. Kanakanui, 20 H. 712 (1911). 

12. A lease of an undivided portion of the interest of a 
member of a Hawaiian land hui in a tract of land owned by 
the hut constitutes the lessee a tenant in common with the 
members of the hui of the whole tract. But the lessee is not 
relieved from the payment of rent on the ground of eviction 
by the lessor because of the lessee’s inability to obtain posses- 
sion of certain specific portions of the common land which 
prior to and at the time of the execution of the lease were 
in the exclusive occupation of the lessor or other members 
of the hui pursuant to a custom of the hui. Pilipo v. Scott, 
21 H. 609 (1918). 

II. LEASES. 
(a) REQUISITES AND VALIDITY. 


13. It is unnecessary in a lease to have two parts; that 
is a lease and a copy, one part to be kept by each party; if one 
is completed and properly executed, and either party holds it, 
it is a good lease, and can be enforced by either. Holi v. 
Koakanu, 5 H. 875 (1885). l i 

14. An agreement containing apt words of present demise 
is a lease and not void for uncertainty as to the beginning of 
the term, for this would be upon delivery, and if not otherwise 
specified, would be the day of its date, or in law the day 
of its recording. Larrisch v. Schaefer, 6 H. 140 (1875). 

15. A lease is not void between the parties for want of 
written authority to an agent to make it. Takahashi v. Kualu, 
17 H. 87 (1905). 

16. A lease is not a “transfer of real property” within 
the meaning of R. L. 1915, See. 3119, requiring that powers 
of attorney to transfer real estate must be recorded. Taka 
hashi v. Kualu, 17 H. 87 (1905). Sue Judd v. Ladd, 1 H. 
11, 14 [17, 18] (1847). 


(b) CONSTRUCTION AND OPERATION. 


17. A leasehold interest in land is a mere chattel, and 
an assignment of rents thereunder is not a conveyance of real 
property. Judd v. Ladd, 1 H. 11, 14 [17, 18] (1847). 
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18. A lease which was “to commence to count on Mar. 7, 
1851,” and by the terms of which the lessee was to occupy the 
land “for twenty-five years from this day forward,” the date 
of the lease being July 15, 1851, was held to convey a term 
of twenty-five years from July 15, 1851. Jones v. Dowsett, 
3 H. 685 (1876). 

19. If there is an ambiguity in a lease such construction 
must prevail as is most strong against the lessor. Coney v. 
Dowsett, 8 H. 740 (1876); Coney v. Pewee 3 H. 685, 686 
(1876). 

20. An estate for years is a chattel interest and passes to 
personal representatives of a decedent, even in the absence 
of the words “executors, administrators and assigns.” Nakino 
v. Bailey, 8 H. 768 (1877). 

21. The voluntary bankruptcy of a lessee is not a breach 
of a covenant in the lease not to assign without the consent 
of the lessor. Peacock v. Lovejoy, 5 H. 981 (1884). 

22. A covenant for quiet enjoyment in a lease runs 
with the land and is therefore binding upon the assignees 
of the reversion; it may also be rendered available by the 
assignees of the term. Bishop & Co. v. Commissioners of 
Crown Lands, 5 H. 242, 245 (1884). 

23. Acceptance of rent by a lessor, after breach of cove- 
nants of a lease known to him, is a waiver of the breach. 
Bishop d Co. v. Commissioners of Crown Lands, 5 H. 242 
(1884); Davis v. Spencer, 8 H. 974, 285 (1871). 

24. It is not a breach of a covenant in a lease not to buy 
or lease any kuleanas within the demised premises, if the cove- 
nantor secures the re-execution of a lease of a kuleana interest . 
which he held before making the principal lease. Ung Wo 
Sang Co. v. Alo, 7 H. 288 (1888). 

25. A covenant in a lease that at the end of the term 

the lessee will surrender the premises in as good condition 
as at the commencement of the lease, creates no obligation to 
rebuild in case of fire, or other unavoidable casualty. Bowler 
v. Ahlo, 11 H. 357, 360 (1898). 
' 26. A covenant in a lease that land be used in a particu- 
lar way binds the covenantor and his assigns who take with 
notice; it can be specifically enforced, and its threatened breach 
can be enjoined. McCandless v. John Ii Estate, 11 H. 777 
(1899). 

27. The rule that where there is a discrepancy between 
the lessor’s and lessee’s copies of a lease the lessee’s shall 
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prevail does not apply to a case where the lessor’s copy has 
been altered by mutual agreement subsequent to the original 
date of the lease. Makee Sugar Co. v. Tuck Chew, 13 H, 
8 (1900). 

28. A demand for rent as prerequisite for claiming for- 
feiture of a lease may be waived in the lease. Cornwell v, 
Colburn, 15 H. 632 (1904). 

29. The payment of taxes may be made a condition of a 
lease. Cornwell v. Colburn, 15 H. 632 (1904). SEE Green- 
well v. Silva, 18 H. 697 (1901). 

80. An agreement that defendant “will from time to time 
lease to” plaintiff certain lands when not required for imme 
diate uses of defendant, “such leasing to be upon the following 
terms and conditions: The rental shall be arranged with” 
plaintiff “upon the basis of a minimum fair percentage of the 
total rental paid by” defendant “for such lands as a whole—a 
corresponding reduction in rent to be made when any portion 
is so oceupied by” defendant does not contemplate execution 
of leases, the words “lease” and “leasing” being used to mean 
letting. Held: The rental agreement means that the percent- 

‘age shall be not according to acreage but values of land held 
by the parties, and was intended to put the rent on the basis 
of the lowest reasonable estimate of the values of the respective 
acres of land in its unimproved condition. Oahu Railway Co. 
v. Waialua A. Co., 16 H. 520 (1905). 

31. An agreement between the parties that rental for land 
used for pasturage should be arranged “upon the basis of a 
minimum fair percentage of the total rental paid for such 
lands as a whole,” requires ascertainment of the values for 
pasturage of the acreages used by the plaintiff and the values 
for any purposes of the acreages used by the defendant, the 
ratio between such values determining the percentage of the 
total rental. Waialua Agr. Co. v. O. R. € L Co., 18 H. 81 
(1906). 

32. An agreement by lessees to “supply” to the lessor 
“free of charge all water required for buildings and grounds 
expressly reserved under this lease,” construed, under the cir- 
cumstances of the case, to require the lessees to pump water suf- 
ficient for the buildings in the same manner that it was being 
furnished at the date of the execution of the lease. Richards 
v. Ontai, 20 H. 335 (1910). 

33. An exception in a deed or lease withholds from its 
operation some part or parcel of the premises, which, but for 
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the exception would pass by the general description; a reser- 
vation is the creation of some new right issuing out of the 
thing granted, and which did not exist before as an independ- 
ent right, in behalf of the grantor or lessor. Pilipo v. Scott, 
21 H. 609, 612 (1918). 


III. LANDLORD’S TITLE AND REVERSION. 


(a) Rieuts AND Powers or LANDLORD. 


34. It was not in the power of the konohiki of an ahupuaa 
to alienate a single right conferred by law on the hoaaina 
(tenant). Oni v. Meek, 2 H. 87, 89 (1858). 

35. Where the plaintiffs conveyed to the defendant half 
the real estate left by his wife, because they supposed he was 
entitled to inherit it as her husband, and by law he was not so 
entitled, and the plaintiffs were; held, that the plaintiffs are 
entitled to relief against the mistake, but that a lease exe- 
cuted by defendant after the conveyance to him, to lessees with- 
out notice of plaintiffs’ rights, shall stand, they attorning to 
the plaintiffs. Keauhulihia et al. v. Hiram Puahiki, 4 H. 
279 (1880). 

36. The sale of the reversion during the term of a lease 
does not affect the tenure of the lessee if he pays his rent 
and keeps his covenants. Pelekini v. Kaualii, 7 H. 7 (1887). 

37. One who purchases land, subject to a recorded lease 
covering the water rights appurtenant thereto, has no right 
of action for unlawful diversion of the water, during the 
term of the lease. Long v. Wai Fong, 9 H. 628 (1895). 

88. The common law rule that a lessor’s grantee did not 
succeed to the right to enter and take possession for breach of 
condition, is not in force in Hawaii. Henrique v. Paris, 10 H. 
408, 412, 418 (1896); De Fries v. Kanakanwi, 20 H. 719, 
716 (1911). 

39. The lessor, by granting a lease for fifty years to a 
third person subject to the existing leases, does not thereby 
. grant to such third person the right to the rental for the residue 
of the terms of the prior leases. Silveira v. Ahlo, 16 H. 310 
(1904). OvERRULED: Silveira v. Ahlo, 16 H. 702 (1905). 

40. An overlease, as well as a grant of land subject to out- 
standing leases, carries with it as an incident the right to the 
rent thereafter accruing, but the rent may be severed from 


ee 
i 


474 LANDLORD AND TENANT. 


the reversion and reserved to the lessor or grantor by a clear 
expression of intention to that effect. Silveira v. Ahlo, 16 H. 
702, 703 (1905). 

-© 41. A certificate by an overlessee that he knew of out- 
standing leases and took his lease subject to them would not 
operate to sever the rent from the reversion and reserve it to 
ihe lessor or to postpone the commencement of the overlease 
until the termination of the outstanding leases, although it 
would relieve the lessor from liability for a breach of the 
covenant of quiet enjoyment so far as the outstanding leases 
were concerned. Silveira v. Ahlo, 16 H. 702, 704 (1905). 

42. The mere fact that a third person was an agent for 
both the lessor and the overlessee and that he caused an action 
to be brought on behalf of the lessor for the rent under the 
outstanding leases does not show that the overlessee was not 
entitled to such rent. Silveira v. Ahlo, 16 H. 702, 707 (1905). 

43. Although a lessee would be protected in paying rent 
to the lessor if he had no knowledge of an overlease, he would 
be justified in refusing to pay him when he learned of the 
overlease, even though the overlessee had made no demand on 
him for the rent. Silveira v. Ahlo, 16 H. 702, 707 (1905). 

44. A landlord is not estopped by a judgment in eject- 
ment against his tenant. Castle v. Kapiolani Estate, 17 H. 61, 
63 (1905); Kapiolani Estate v. Thurston, 17 H. 312, 319, 
321 (1906); Dowsett Co. v. McCandless, 19 H. 430, 431 
(1909). 

(b) ESTOPPEL or TENANT. 


45. The estoppel of a tenant to deny his landlord’s title, 
is not limited to the original parties to the lease but extends 
to all who come in under the tenant, or take by descent or 
purchase from the landlord. Keelikolani v. Robinson, 2 H. 
514, 518, 535 (1862). Arrmus Keelikolani v. Robinson, 
2 H. 436, 441 (1861). 

46. A tenant can neither deny his landlorď’s title nor 
set up an outstanding or paramount title in himself or a 
third party. Keelikolani v. Robinson, 2 H. 514, 518 (1862); 
Kamauleule v. Nagamoto, 9 H. 384 (1894); Maile v. Chin 
Wo, 10 H. 289, 290 (1896); Kaui v. See Kang, 20 H. 690, 
692 (1911). 

47. A tenant may not deny the title of his: landlord and 
attorn to another unless he is actually evicted or at least in 
imminent danger of eviction. Kamauleule v. Nagamoto, 9 H. 
384 (1894). 


or 
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IV. TERMS FOR YEARS. 
(a) ASSIGNMENT, SUBLETTING AND MORTGAGE. 


48. An assignment of a lease for the consideration of 
services rendered or for one dollar is valid. Judd v. Ladd, 
1 H. 13 [17] (1847). 

49. A covenant not to sub-let a tenement is not broken 
by taking lodgers, although they have exclusive possession of 
a room for a year or more. Brewer v. Chase, 3 H. 127, 140 
1869). 

l 50. A landlord does not release his tenant from his cove- 
nant to pay rent by collecting rent from an assignee of the 


` lease. Tregloan v. Bertelman, 5 H. 600 (1886). 


51. Where a mortgage given by a lessee is duly recorded 
the lessor will be presumed to have had notice of it, and a sur- 
render of the term by the lessee to the lessor will be construed 
to be an assignment of the lessee’s equity of redemption. Hop 
Sing Co. v. Kam On, 7 H. 188, 142, 148 (1887). 

52. A mortgagee who has had a lease assigned to him as 
a security is seized of the legal estate and is liable for rent 
as assignee, whether in possession or not. Hop Sing Co. v. 
Kam On, 7 H. 188, 144 (1887); Cartwright v. Widemann, 
9 H. 685, 693 (1892). SEE Carter v. Wing Chong Wai Co., 
12 H. 291, 294 (1899). j 

53. Assignment of lease by consent of lessor, followed 
by acceptance of rent from the assignee, does not release the 
lessee from his covenant to pay rent, although the lease did not 
prohibit assignment, and the assignee was a partner in the 
lessee's firm. Pratt v. Ahin, 16 H. 150, 152 (1904). 

54. The collection of rents payable in advance under the 
terms of the leases, at the times prescribed in the leases and 
prior to the assignment, is not a breach of a covenant, in an 
assignment of the leases, that “no rents reserved * * * have 
been collected * * * except such rents as are now due and 
payable pursuant to the terms of the leases.” Gehr v. Breck- 
ons, 21 H. 602 (1918). 


(b) Extensions AND RENEWALS. 


. 55. A lease for one year, with a preference to the lessee, 
in case he should desire, at the end of that time to take the 
premises for another term, does not import a lease from year to 
year. Boyd v. Pico, 1 H. 223 [898] (1856). 

56. A “preference” to a lessee for another term after 


- the term demised does not imply a right to another term at the 
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rate, while a “privilege” of such term may. Boyd v. Pico, 
1 H. 223 [398] (1856). 

57. If the tenant hold over without any new agreement 
he holds upon the same rent as under his lease.. Brewer v, 
Chase, 3 H. 127, 189 (1869). 

58. One who holds over after the termination of a lease 
becomes a tenant for a second term commensurate with the 
first. Campbell v. Akana, 8 H. 571 (1874). SEE Hopkins v. 
Chung Wa, 4 H. 650, 660 (1883). 

59. Where a lease contains a privilege of renewal or 
extension and prescribes a time within which. the privilege 
must be claimed, omission to claim it would be conclusive 
against the right. Campbell v. Akana, 8 H. 571, 572 (1874). 

60. Where a lease stipulated that the lessee could renew 
at the end of the term, it was held that occupation and pay- 
ment of rent by lessee after the end of the term was virtual 
notice of his intention to hold the.premises for the additional 
term. Larrisch v. Schaefer, 6 H. 140 (1875); Campbell v. 
Akana, 3 H. 571, 573 (1874). 

61. Where a lease contained a covenant for a renewal 
upon request “on or before the termination of the term” 
thereof, the lessee was authorized to demand a renewal at 
any time before the term expired and upon refusal could main- 
tain a suit for specific performance. Ohera v. Ackerman, 9 H. 
597 (1895). 

V. TERMINATION OF TENANCY. 


(a) Notice ro Qurr. 


62. Except under the landlord and tenant act written 
notice to quit is not required before the landlord brings eject- 
ment against the tenant, but some reasonable prior notice 
will be required in leases voidable at the landlord’s option. 
Brewer v. Chase, 8 H. 127, 188 (1869); Davis v. Spencer, 
3 H. 974, 286 (1871). 

63. Notice that a forfeiture is claimed should be brought 
home to the lessee and it should allow him a reasonable time 
to remove his property before being treated as a trespasser. 
Davis v. Spencer, 3 H. 274, 287 (1871). 

64. No particular form of notice to quit need be served 


by landlord upon tenant; and an oral notice is sufficient. 
Kaleleonalani v. Hoopiopio, 8 H. 676, 681 (1876). 
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(b) SURRENDER. 


65. A prior lease may be regarded as surrendered in law 
upon the mutual execution of a second lease. Davis v. Spen- 
cer, 3 H. 274, 284 (1871). 

66. Where a tenant surrendered all claim to premises un- 
der a lease, and admitted that he was a tenant at will, it was 
held that he thereby released to the landlord all claim for the 
value of improvements on the premises, for which by the 
terms of the lease he was to be paid at the end of the term, 
although there was no consideration for such release, and no 
mention of it in the instrument of surrender. Akiona v. Ko- 
hala Sugar Co., 5 H. 859 (1885). 

67. The essential feature of a surrender by operation of 
law, aside from the mutual consent of the parties, is a change 
of possession inconsistent with the continued existence of the 
lease. Kamauleule v. Nagamoto, 9 H. 384 (1894). 

68. The destruction of buildings on leased premises or- 
dered by the board of health does not operate as a surrender. 


` of the lease, the lessee not having taken steps to surrender it. 


- 


Silveira v. Ahlo, 16 H. 310 (1904). 

69. Reletting the premises after abandonment by a tenant, 
is not acquiescence in a surrender when accompanied by ex- 
press disclaimer of this intent. Peterson v. Frazier, 18 H. 
457 (1907). l 

(c) FORFEITURE. 


70. In the absence of a clause in a lease permitting for- 
feiture and re-entry for breach of covenant the'landlord can- 
not re-enter on the demised premises for EE of rent. 
Wirt v. Phillips, 1 H. 61 [102] (1852). 

71. Acceptance of rent by a landlord is a waiver of for- 
feiture previously claimed. Davis v. Spencer, 8 H. 274, 285 
(1871); Bishop v. Commissioners of Crown Lands, 5 H. 242 
(1884). 

79. It is against conscience, where a clause in a lease is 
intended merely as security to enforce the principal obligation, 
that is, the prompt payment of the rent, that this should be 
perv erted to the deprivation of the tenant of his estate. 
Garrett v. Macfarlane, 6 H. 485, 439 (1883). 

73. Where there are continuing breaches of continuing 
covenants, the acceptance of rent operates as a waiver only 
up to the time of such acceptance, and does not preclude the 
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lessor from taking advantage of breaches allowed to continue 
thereafter. Carter v. Wing Chong Wai, 12 H. 291, 297, 298 
(1899). 

74. Equity favors compensation, as by the payment of 
interest to the injured party rather than forfeiture against the 
defaulting party. Bohnenberg v. Zimmerman, 18 H. 4, 7 
(1900); Henrique v. Paris, 10 H. 408, 411 (1896); Garrett 
v. Macfarlane, 6 H. 485, 487 (1888); Kanakanui v. De Fries, 
21 H. 123, 126 (1912). 

75. Equity will not enforce a forfeiture of the estate 
created by a lease for breach of one of the covenants therein. 
Hong Kim v. Hapai, 18 H. 898, 331 (1901); Pilipo v. Scott, 
13 H. 632 (1901). 

76. A mere breach of a condition does not of itself work 
a forfeiture; it merely gives the grantor a right to enforce 
a forfeiture. Ropert v. Kauai, 18 H. 637, 640 (1901). SEE 
Rice v. Spooner, 11 H. 331 (1898). 

77. A tenant is entitled to notice from the landlord that 
a forfeiture is to be enforced. Ropert v. Kauai, 18 H. 687 
(1901). 

78. A landlord enforcing a forfeiture must comply strict- 
ly with the terms of the lease, and a demand for more than 
the amount of rent due, and an eviction within ten days there 
after does not put an end to a lease providing for forfeiture 
in case lessee fails to pay rent when due or “within ten days 
thereafter and demand therefor.” Mini v. Hilo Sugar Co., 
15 H. 480, 484 (1904). 

79. It is no defense against forfeiture of a lease for non- 
payment of taxes that the landlord made no return to the 
tax assessor, did not pay the taxes or make demand that the 
` tenant pay them. Cornwell v. Colburn, 15 H. 682, 635 
(1904). 

80. A lease in which the lessee covenanted to pay the 
taxes cannot ‘be forfeited for the nonpayment of the taxes by 
the assignees of the lessee where there is no legal assessment. 
Long v. Holt, 17 H. 198 (1905). 


(d) RELIEF AGAINST FORFEITURE. 


81. Equity will relieve against the forfeiture of a lease 
for non-payment of rent. Garrett v. Macfarlane, 6 H. 485 
(1883). 

82. Courts of equity regard the performance of covenants 
in leases as the real object desired and the right of entry as 
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mere security for such performance, and will often relieve 
against a forfeiture, especially if full and exact compensation 
can be made to the injured party. Henrique v. Paris, 10 H. 
408, 411 (1896). 

83. In the absence of fraud, accident, mistake or surprise, 
equity will not relieve against the forfeiture of a lease for 
preaches of covenants to repair buildings and to build and 
maintain sidewalks. Ching Tam Shee v. Hall, 19 H. 190 
(1908). 

84. The forfeiture of a lease upon the failure for about 
two weeks to perform a lessee’s covenant to pay taxes may be 
relieved in equity. Lau Dan v. Ah Leong, 19 H. 417 (1909). 

85. Equity will relieve against the forfeiture of a lease 
for the lessee’s failure to pay taxes where such failure was 
not due to gross negligence and was not persistent and wilful. 
Where the lessee has been lulled into non-action by equivocal 
conduct on the part of the lessor the failure to pay the taxes 
may be regarded as not wilful and persistent. Kanakanui v. 
De Fries, 21 H. 128, 127 (1912). 

86. Equity will not relieve a lessee from a forfeiture for 
breach of condition where the breach has been wilful and per- 
sistent and was not induced by any act of the lessor. Kanaka- 
nui v. De Fries, 91 H. 881 (1912). 


VI. TENANCIES FROM YEAR TO YEAR. 


87. Where a lease contained a covenant that the lessee 
shall have the privilege, at the expiration of this lease of re- 
newing the same “upon the same conditions for another period 
of ten years or so long as the lessee may desire,” it was held 
that after the expiration of a second term of ten years, there 
was a tenancy from year to year, terminable by a notice to 
quit. Hopkins v. Chung Wa, 4 H. 650 (1883). 

88. A tenant holding over after the expiration of the 
term, paying a yearly rent, becomes a tenant from year to year, 
subject to the tenancy being determined by proper notice. 
Parke v. Robinson, 6 H. 666 (1887). SEE Campbell v. 
Akana, 3 H. 571, 572 (1874). 


VII. PREMISES AND USE THEREOF. 
(a) DESCRIPTION. 


89. Where an agreement for a lease provided for imme- 
diate possession of 300 acres, and possession of additional 
acreage up to 700 when the lessee's manager should elect, rent 
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became due on the 300 acres at once and upon additional 
acreage as it was delivered and accepted. Chulan & Co. v, 
Princeville Plant. Co., 5 H. 84 (1884). 

90. Where a lessor gave a lease containing a covenant that 
150 acres of the demised premises were at a proper level to 
be cultivable in rice irrigated from artesian wells, whereas 
there were but 6193-100 acres so cultivable, he was held 
entitled to damages equal to the difference in the rental value 
of the 88 7-100 acres as rice land and as pasture land. Gay 
v. Mendonca, 7 H. 293 (1888). 

91. A description in a lease giving one boundary as 
“along Bridge Street,” does not by implication warrant that 


such boundary is along a public street. Hong Kim v. Hapai, 
12 H. 185 (1899). 


(b) Possession, ENJOYMENT AND Use. 


92. Physical delivery of possession of a leasehold inter- 
est in land is not necessary. Judd v. Ladd, 1 H. 13 [17] 
(1847). 

93. A private agreement as to pasturage made between a 
hoaaina and the konohiki of an ahupuaa, cannot affect the 
rights of a lessee of land from the konchiki, unless he had 
special notice of such agreement and bound himself to respect 
its terms. Oni v. Meek, 2 H. 87, 91 (1858). 

94. An agreement for a lease of land to be “used only 
in the cultivation of rice” implies a covenant by the lessor 
that the land should be such as would be, by an ordinary 
expenditure of money in preparation, capable of growing rice. 
Chulan d Co. v. Princeville Plant. Co., 5 H. 84, 86 (1884). 

95. Where the widow of a deceased landholder, whose 
dower has not been assigned, leases the estate, her tenant has 
a right to his outgoing crop, in case of a sale of the estate 
before expiration of his lease. Luha v. Holt, 5 H. 182 (1884). 

96. As there is privity of estate if not of contract be 
tween the assignee of a lease and the lessor, the former may 
maintain an action for damages against the latter for breach 
of a covenant for quiet enjoyment. Bishop & Co. v. Com- 
missioners of Crown Lands, 5 H. 949, 245 (1884). 

97. A tenant under a tenancy for an uncertain term is 
entitled to his outgoing crop. Aho v. Ahuna, 6 H. 150 
(1875). 

98. Where a tenant is put in possession of a part only 
of the premises demised in a lease, an action for the rent 
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reserved will not lie, but he is liable for the use and occupa- 
tion of the part occupied. Kaale v. Petero, 7 H. 180 (1887). 

99. If the landlord cannot put the tenant in possession 
of all the demised estate, the tenant is under no obligation 


| to accept the residue; but if he prefers to occupy such part 


as he can get possession of, he is liable for the use and occu- 
pation thereof. Kaale v. Petero, T H. 180 (1887). 

100. Algaroba trees are not “timber” trees, and a tenant 
under a lease for fifteen years who planted algaroba trees on 
the demised premises, has the right to cut and sell the same. 
Liu Kong v. Keahialoa, 8 H. 511 (1892). 

101. When a tenancy is of uncertain duration and it is 
terminated through no fault of the tenant he is entitled to 
the outgoing crop, and this rule applies to a crop of sugar cane, 
although it is not an annual crop. Nawahi v. Hakalau Plant. 
Co., 14 H. 460 (1902). 

109. Permitting leased land to become overgrown with 
lantana is not of itself a prima facie showing of a breach of a 
covenant against waste. Paris v. Vasconcellos, 14 H. 590 
(1903). 

103. The legal remedy of a lessee for the breach of a 
covenant for quiet enjoyment is an action of ejectment or an 
action on the covenant for damages. Specific performance is 
a purely equitable remedy and is obtainable only in cases 


where the legal. remedy would be inadequate, impracticable or 
doubtful. Scott v. Pilipo, 22 H. 412 (1915). 


(e) TAXES AND ASSESSMENTS. 


104. Where a lessee covenanted to pay “all taxes which 
may be imposed upon” the demised premises during the term, 
and two sublessees in turn covenanted that “all taxes upon the 
demised premises * * * together with the, improvements 
and crops thereon shall be paid by lessee without claim against 
the lessor,” the sub-lessees are liable to pay, in addition to 
the taxes on their own interest in the demised premises, not 
only the taxes on the interest therein of the original lessor 
but also the taxes on the interest of the lessee. O. R. & L 
Co. v. Ewa Plantation Co., 15 H. 318 (1903). 

105. Under a lease the lessor agreed to pay “the taxes 
levied” on and the lessees “all other charges” of the demised 
premises. Held, that sewer rates are payable by the lessees. 
Richards v. Ontai, 20 H. 335 (1910). 
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106. Where a lease requires that the lessee pay the taxes 
on the improvements made or erected on the land, the lessee 
is not liable for taxes on increased value due to the filling in 
of the land. Pang Chew v. Kealakai, 21 H. 386 (1912). 


(d) Reparrs. 


107. In the absence of an express covenant by the land. 
lord to repair, a tenant leasing a house lot with buildings 
thereon is not relieved of his liability to pay rent by abandon- 
ing the premises on the ground that the buildings have become 
so insanitary as to be uninhabitable. Peterson v. Frazier, 
18 H. 457 (1907). 

108. M, a lessee under a lease containing a covenant to 
repair, enters into a written agreement with N to assign the 
lease for $250, payable in installments, and upon full payment 
being made, the assignment to be executed. N enters into pos- 
session of the premises by virtue of the agreement to assign, 
under the terms of which he is bound to observe the covenant 
to repair. For failure to repair, the landlord in an action 
for summary possession against M, recovers possession of the 
premises, whereupon N brings an action against M to recover 
the sum of $150, being part of the purchase price, paid by 
him to M, pursuant to the agreement to assign. Held, the 
action cannot be maintained, the forfeiture and cancellation of 
the lease, with the consequent loss of possession to N, being, 
as the court assumes, the direct result of his own failure to 
observe the covenant to repair. Anami v. Mirikidani, 21 H. 
489 (1918). 


(e) INJURIES FROM DEFECTIVE CONDITION. 


109. In the absence of an express warranty to that effect 
none can be implied from the relation of landlord and tenant 
that a building is safe, well built and reasonably fit for the 
purpose for which it was demised. Egan d Gunn v. Brewer, 
9 H. 198 (1893). 

(£) Evicrion. 


110. If the lessee is disturbed in his possession by a party 
having a paramount title, he is not liable for rent. Keeliko- 
lani v. Robinson, 2 H. 514, 519 (1862). 

111. Where the widow of a decedent, before assignment 
of her dower right, leases the estate, and the land is sold for 
payment of decedent’s debts, the widow’s tenant has no right 
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of action in covenant against her for there is no eviction by 
paramount title. Luha v. Holt, 5 H. 182 (1884). 

112. Where a landlord went on the premises, asserted 
title, denied the validity of the lease, and repeatedly impounded 
the tenant’s cattle, there was such an eviction as would sup- 
port an action on the covenant for quiet enjoyment. Perrett 
v. Ka-aa, 7 H. 285 (1888). 

113. There is a constructive eviction when a lessee in 
order to prevent being actually expelled from the demised 
premises, yields the possession thereof, in good faith to one 
who has a title paramount to that of the lessee and his lessor, 
and also the right to immediate possession, and this is a good 
defense to an action for rent brought by the lessor. Maile 
v. Chin Wo Co., 10 H. 289 (1896); Coerper v. Gouveia, 
91 H. 270, 272 (1919). 

114. In an action by a landlord against his tenant for 
rent the removal of a barn from the demised premises by the 
landlord without the consent of the tenant is held, on the evi- 
dence, not to constitute an eviction, and, therefore, no defense 
to the action. Holt v. Waialua Agricultural Co., Lid., 18 H. 
360 (1907). 

115. Where a lessee consented to the erection by a third 
party of a reservoir on the leased land and afterwards made 
use of the land and promised to pay rent, there was no evic- 
tion. Dowsett Co. v. Gilliland, 18 H. 367 (1907). 

116. To constitute an eviction it is not necessary that 
there should be an actual physical expulsion of the tenant from 
the premises. Any act of a grave and permanent character 
done by the landlord with the intention of depriving the tenant 
of the enjoyment of the demised premises may be treated as 
an eviction. But, strictly speaking, there can be no eviction 
from premises of which the tenant never acquired the pos- 
session. Pilipo v. Scott, 21 H. 609, 614 (1918); Holt v. 
Waialua Agr. Co., 18 H. 360 (1907). 


VIII. RENT. 
(a) RIGHTS AND LIABILITIES. 
117. A demand for rent must be made of the lessee 
at some time before sunset of the day the rent is payable. 
Davis v. Spencer, 8 H. 974, 285 (1871). 


118. Acceptance of rent by the lessor on dates other 
than the due date thereof is not a waiver of his right to demand 
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the rent on the due date. Tregloan v. Bertelman, 5 H. 600, 
603 (1886). 

119. <A tenant who is ousted from a portion of the de- 
mised premises by the exercise by the government of the 
power of eminent domain is entitled to have the rent appor- 
tioned, unless by his conduct or neglect he may have deprived 
himself of this right as against the landlord. Yim Quon v. 
Cartwright, 6 H. 658 (1887). 

190. Money paid as rent but afterwards returned cannot 
be again recovered as rent. Kamauleule v. Nagamoto, 9 H. 
384 (1894). 

191. In the absence of statute, or express provisions to 
the contrary, rent is not apportionable as to time, and is not 
earned from day to day, but is an entire debt payable on the 
rent days. Carter v. Wing Chong Wai, 12 H. 291, 297 
(1899). 

122. The lessor’s failure to deliver possession to the les- 
see, in so far as it is a violation of the lessor’s duty under 
the lease, absolves the lessee from his obligation to pay rent and 
is available as a defense at law in an action for the recovery 
of the rent. Scott v. Pilipo, 21 H. 766, 769 (1918); Scott v. 
Pilipo, 22 H. 174, 179 (1914); Kaale v. Petero, 7 H. 180 
(1887). 

123. Where the lessor and lessee are also tenants in com- 
mon an ouster of the lessee by the lessor would constitute a 
defense to a claim for rent, but the mere retention of posses- 
sion by the lessor would not constitute an ouster of the lessee 
nor terminate the obligation of the latter to pay rent. Scott 
v. Pilipo, 22 H. 174, 180 (1914). 

124. Complainant’s laches will defeat a claim in equity 
for the return of rent voluntarily paid under a lease where, if 
complainant ever had any ground for making such claim, 
over fourteen years have elapsed since it arose. Scott v. 
Pilipo, 22 H. 174, 181 (1914). 


(b) Actions. 


125. The taking of notes for rent does not necessarily 
extinguish the claim or bar the remedy by distress, yet where 
the circumstances show that it was intended by the parties that 
the note should be taken as absolute payment of the rent, the 
landlord's only remedy is upon the note. .Hop Sing & Co. 
v. Kam On, 7 H. 188, 144 (1887). © 
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126. In an action by a lessor against a lessee to recover 
rent the plaintiff is not required, as part of his case in chief, 
to prove title to the demised premises. Kaui v. See Kang, 
90 H. 690, 692 (1911). 


(e) Lex. 


127. Under the bankruptcy law of Hawaii a landlord’s 
claim for rent is not a lien upon a bankrupt’s estate and is 
not entitled to priority over ordinary debts. Bankruptcy of 
On Chong, 7 H. 876 (1888). OVERRULES Bankruptcy of 
Ching On d Co., 6 H. 287 (1881). 


VIII. DISTRESS. 


128. Under a statute permitting distress for rent the land- 
lord had no right to break open an outer door of a building 
to distrain. Silva v. Homen, 9 H. 14 (1893). ‘ 

129. A landlord’s claim for rent, under a statute now 
repealed, permitting distraint for rent, was not a lien upon the 
property until distraint was made and had no priority over 
ordinary debts. Wundenberg v. Campbell, 9 H. 908 (1898). 
SEE Bankruptcy of On Chong, 7 H. 876 (1888). Compare 
Parke v. Robinson, 6 H. 666 (1887). 

130. Under a statute, since repealed, permitting distraint 
for rent, an attempted distraint of goods of one party for 
rent due from three distinct parties is invalid. Widemann v. 
Thomas, 10 H. 366 (1896). 

131. Under a statute now repealed it was held that the 
right to distrain for rent could not be exercised as against a 
mortgagee in possession under a recorded mortgage of chattels. 
Harrison v. Marks, 11 H. 506 (1898); Cartwright v. Wide- 
mann, 9 H. 685, 692 (1892). Sex Wundenberg v. Campbell, 
9 H. 208 (1893); Widemann v. Thomas, 10 H. 366 (1896). 

189. The statute, since repealed, permitting distraint for 
rent, gave the landlord no right to distrain the goods and 
chattels of a stranger found on the premises. Harrison v. 
Marks, 11 H. 506 (1898). 


IX. SUMMARY POSSESSION PROCEEDINGS. 
SEE arso District Magistrates, II. 


188. <A lessor, desiring to oust a tenant for non-payment 
of rent must pursue the legal remedy afforded him by law; 
if he takes forcible possession of the premises he makes him- 
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self liable as bailee for the goods of the tenant therein. 
Kong Kee v. Kahalekou, 5 H. 548 (1886). 

134. The summary possession statute gives purely a pos- 
sessory action, wherein questions of title are not involved, 
and the object of which is merely to put out of possession 
those who are in possession. Carter v. Wing Chong Wai, 
12 H. 291, 295 (1899); Kualana v. Yong Young, 9 H. 225 
(1893). 

135. The fact that the plaintiff waited several weeks after 
entry for breach of covenant before instituting proceedings to 
enforce a forfeiture, would not amount to a waiver. Carter 
v. Wing Chong Wai Co., 12 H. 291, 298 (1899). 

186. In summary possession proceedings in Hawaii land- 
lords cannot be properly joined with their tenants as parties 
defendant. Carter v. Wing Chong Wai, 12 H. 291, 295 
(1899). 

137. In an action in summary possession the summons 
must be made returnable in not less than three nor more 
than five days. Gouveia v. Nakamura, 18 H. 450 (1901). 

138. Sec. 17, Act 32, Laws of 1903 (R. L. 1915, See. 
2510) relating to executions pending appeals, applies to pro- 
ceedings for.summary possession as well as to other proceed- 
ings. In re Hutchins, 15 H. 624 (1904). Ser arso In re 
Hutchins, 15 H. 672 (1904). 

189. An action of summary possession cannot be brought 
by one owning an undivided two-thirds interest of the fee with- 
out alleging at least that the lessee is not entitled to the other 
one-third. Colburn v. Holt, 19 H. 65 (1908). 

140. In a summary proceeding to recover possession of 
real property the statute must be strictly complied with, and 
the proceeding can be pursued only so far as permitted by 
the statute. Colburn v. Holt, 19 H. 65, 66 (1908); Carter 
v. Wing Chong Wai, 12 H. 291, 294 (1899). 

141. In an action of summary possession of land under 
the statute a sub-lessee in possession is a necessary party de- 
fendant. De Fries v. Kanakanui, 20 H. 712 (1911). 

149. An affidavit in the district court, in support of a 
plea that title to real estate is involved, is insufficient under 
supreme court rule 15 when no facts are alleged showing 
title in the defendant or in some third party under whom he 
claims. Coerper v. Gouveia, 21 H. 270 (1912); Territory 
v. Kapiolani Estate, 18 H. 640, 642, 643 (1908). 
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143. In an action for summary possession it is incumbent 
on plaintiff to show that the relation of landlord and tenant 
exists between himself and defendant and that he is entitled 
to immediate possession. Defendant may show in defense any 
fact which tends to disprove plaintiff’s alleged right to recover. 
He may show that the relation of landlord and tenant has 
ceased to exist, and that the landlord’s title has terminated. 
Even though the evidence offered in defense may bring the 
title in question, it does not necessarily follow that such evi- 
dence is, for that reason alone, inadmissible. However, under 
the provisions of section 2297, R. L. 1915, the jurisdiction of 
the district court ceases the instant it is discovered that the © 
title to real estate has come in question. Coerper v. Gouveia, 
91 H. 270 (1912). 

144. In a summary proceeding, plaintiff alleged a wrong- 
ful withholding by defendant after expiration of a parol lease; 
defendant filed a plea to the jurisdiction of the district court, 
supported by affidavit, denied the tenancy alleged, and alleged 
possession and right of possession under a written lease for 
years executed to another and by the latter assigned to him; 
held, that the title to real estate had “come in question,” and 
the district court was ousted of jurisdiction. Harrison v. 
McCandless, 22 H. 199 (1914). 

145. The remedy of summary possession does not apply 
where the relation of landlord and tenant is denied, but only 
where it confessedly existed. Harrison v. McCandless, 22 
H. 129, 180 (1914); Kaaihue v. Crabbe, 3 H. 768, 776 
(1877); Coney v. Manele, 4 H. 154 (1879); In re Hobron, 
6 H. 407 (1883); Robello v. Wong Quing, 5 H. 98 (1884). 

146. In a summary proceeding by the landlord, to obtain 
possession of land from the tenant, the primary question is 
the restoration of the landlord to possession, and issues of 
title cannot be determined. Harrison v. McCandless, 22 H. 
129 (1914); Defries v. Kanakanui, 20 H. 712 (1911). 

147. A writ of possession, which issued during the pen- 
dency of an appeal from the judgment, without notice to the 
judgment defendant and without opportunity to give a stay 
bond, was without authority of law. Ahulii v. Yip Lan, 22 H. 
708 (1915); In re Hutchins, 15 H. 624 (1904). 

148. A complaint in a summary possession case must 
show the existence of the relation of landlord and tenant be- 
tween the plaintiff and defendant and how it was created and 
terminated. Ahula v. Yip Lan, 22 H. 789 (1915); Hawaii 
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Land Co. v. Scott, 13 H. 385 (1901); Gouveia v. Nakamura, 
13 H. 450 (1901); Robello v. Wong Quing, 5 H. 98 (1884); 
Coney v. Manele, 4 H. 154, 157 (1879); Kaaihue v. Crabbe, 
3 H. 768, 776 (1877). 

149. In an action for summary possession of leased land 
it is incumbent on the plaintiff to show that he is entitled to 
the immediate possession of the premises. Ahulii v. Yip Lan, 
22 H. 739 (1915); Coerper v. Gouveia, 21 H. 270 (1919). 


X. RENTING ON SHARES. 


150. Under a lease made October 1, 1898, to commence 
January 1, 1906, providing for a rental of 81 per cent. of 
the gross amount of sugar annually produced on the premises, 
the land being subject meanwhile to an outstanding lease which 
was assigned to the lessee on June 7, 1898, the lessors are 
entitled as rent for 1906 to their proportion of sugar produced 
from cane grown on the land, which cane was harvested in 
March, April and May of 1906, although cultivated for a 
period of from nineteen to thirty-one months prior thereto. 
Damon v. Honolulu Plant. Co., 18 H. 818 (1907). 


LARCENY. 


` Sere Criminal Law, 32, 87; Indictment and Informa- 
tion, 8. 


1. Turkeys running wild in the mountains, not under 
the custody, control or possession of the owner of the land are 
not subjects of larceny. King v. Manu, 4 H. 409 (1881). 
SEE Davis v. Green, 2 H. 367 (1861). 

2. Under a former statute larceny in the night-time of 
property valued at over $25.00 was held not to be within the 
jurisdiction of a district court save for purposes of examination 
and committal. King v. Ikeole, 4 H. 418 (1881). 

3. The thief is competent to prove the larceny. King v. 
McGiffin, 7 H. 104, 112 (1887). 

4. A charge of stealing “money, of the value of $930.00” 
is supported by proof of the theft of Hawaiian treasury certifi- 
cates, and U. S. greenbacks. King v. McGuffin, 7 H. 104, 
113 (1887). 

5. In an indictment for larceny of a search warrant, it 
need not be laid as the property of any person, nor any pecu- 
niary value placed upon it. It is sufficient to describe it as 
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an original document of a court. King v. Chop Tin, 7 H. 
383 (1888). 

6. A search warrant is a “writing of value,” being a 
“writ or process,” and is a subject of larceny. King v. Chop 
Tin, 7 H. 383 (1888). 

7. Under a statute no longer in force fixing the penalty 
for larceny of animals not gaelo the value of one hundred 
dollars, it was held unnecessary to allege in the charge the 
value of a horse stolen. Queen v. Haumea, 8 H. 280 (1891). 

8. An indictment charging the larceny of “the property 
of one estate of Wm. H. Rickard” was held sufficient. Terri- 
tory v. Nobriga, 16 H. 29, 32 (1904). 

9. Taking with felonious intent by defendants may be 
inferred by recent possession untruthfully explained. Terri- 
tory v. Robello, 20 H. 7, 18 (1910); Republic v. Pahu, 
10 H. 74, 76 (1895); Republic v. Kahoohanohano, 10 H. 97 
(1895); Prov. Govt. v. Machado, 9 H. 221 (1898). 

10. In a prosecution for larceny it is not necessary for 
the court in its instructions to state whenever “taking” 
“getting possession” is mentioned, that it must be with felo- 
nious intent, if the essential ingredients of the offense have 
already been defined. Territory v. Robello, 20 H. 7, 31 
(1910). 


LEPROSY. 


1. The law authorizing the segregation of lepers was 
within the police power of the government and is constitu- 
tional. Segregation of Lepers, 5 H. 162 (1884). 

2. Sec. 2, S. L. 1907 (repealed by Act 81, 1909) applies 
to all persons in custody as leper suspects, whether arrested 
under warrant or not. In re Maunakea, 19 H. 918 (1908). 

3. <A leper suspect in custody having selected a physician 
to examine her in accordance with the statute, and being there- 
after required without legal cause to select another, cannot be 
held to have waived her rights; and subsequent proceedings 
with the second physician are void. In re Maunakea, 19 H. 
218 (1908). 


LEWDNESS. 
SEE Obscenity. 
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LIBEL AND SLANDER. 
I. CIVIL ACTIONS. 


1. A publication is a libel if it tends to disgrace a person 
and to injure him in any of the respects given in the statute, 
and proof of injury in all these respects is not necessary 
nor need it be alleged. Waterhouse v. Spreckels, 5 H. 246, 
248 (1884). 

2. Whether published matter is a libel depends upon its 
nature, and not upon the kind of action in which it is set 
forth or upon its truth or falsehood. Waterhouse v. Spreckels, 
5 H. 246, 949 (1884). 

3. Tn civil actions for libel the truth is a defense; hence, 
an action for damages for libel cannot be maintained for the re- 
publication by the defendant of a letter of apology written and 
published by plaintiff twenty years earlier. Waterhouse v. 
Spreckels, 5 H. 246 (1884). 

4. The truth, if pleaded, is a complete defense to a 
civil action of slander or libel. Gomez v. Hawn. Gazette Co., 
10 H. 108, 113 (1895). i 

5. It is libelous per se to charge a person in a printed 
publication with an offense involving moral turpitude, and 
which is punishable by imprisonment at hard labor. Gomez 
v. Hawaiian Gazette Co., 10 H. 108 (1895). 

6. Damages are recoverable in an action ef libel where 
the matter is libelous per se though no special damage is al- 
leged or proven. Gomez v. Hawaiian Gazette Co., 10 H. 108 
(1895). 

T. Evidence of the truth of alleged defamatory matter. 
may be introduced in an action of libel, under a plea of the 
general issue. Gomez v. Hawatian Gazette Co., 10 H. 108 
(1895). 

8. To publish as a fact that a person is in jail on a 
charge of larceny, when such was not the fact constitutes an 
actionable libel. Saylor v. Hawaiian Star, 11 H. 671 (1899). 

9. The publishers of a newspaper may not, with impunity 
charge a public officer with an offense. They possess in this 
respect no immunity from liability not belonging to other 
citizens. Lyman v. Hilo Tribune Co., 18 H. 458, 455 (1901). 


II. CRIMINAL RESPONSIBILITY. 


10. To say of a public official that his conduct is treason 
to the state is libelous. King v. Gibson, 6 H. 310, 311 
(1882). 
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11. Hatred or ill will toward the party injured is not 
essential to libel, but the law presumes that one who publishes 
of another that which is defamatory on its face does so with 
the malicious intent which constitutes libel. King v. Gibson, 

6 H. 310, 312 (1882). 

12. The averment in an indictment for libel that the 
matter is malicious is not sufficient without the averment that 
the publication is malicious. King v. Gibson, 6 H. 310, 814 
(1882). l 
` 18. The publisher of a newspaper is liable for the publi- 
cation of libelous matter, even if he have no knowledge of 
the same, and is entirely ignorant of its being libelous. In 
re Lyons, 6 H. 452 (1884). See King v. Grieve, 6 H. 740 
(1883). 

14. Ina prosecution for bal it is for the jury to pass 
upon the actual meaning of the words and to say whether they 
are in fact libelous, unless the court must find by an inspec- 
tion of the indictment that the publication, in the light of 
properly averred extinsic facts is incapable of libelous mean- 
ing. Prov. Govt. v. Smith, 9 H. 257, 261 (1893). 

15. A publication may be libelous, although it refers 
to a person indirectly, and although it does not impute a crim- 
inal offense. Prov. Govt. v. Smith, 9 H. 257 (1893). 

16. In an indictment for libel, where the words are libel- 
ous only when read in the light of extrinsic facts, such facts. 
must be averred, and the words connected with them by col- 
loquia. Prov. Govt. v. Smith, 9 H. 257, 261 (1893). 

17. Secs. 4092-4094 are not void for defectiveness, or un- 
constitutional because they divide the making and publishing a 
libel into two degrees without distinguishing between them 
except by the amount of the penalty and leave it to the court 
or jury authorized to decide on the facts to determine the 
degree. In re Marshall, 12 H. 366 (1900); Terr. v. Marshall, 
13 H. 76 (1901). 

18. Where an article in a newspaper named the person 
libelled by his proper name, an allegation in the complaint 
that the alleged libelous language was used of and concerning 
the complainant was a sufficient colloquium. Terr. v. Wong 
Shiu King, 14 H. 615, 620, 621 (1903). 
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LICENSES. 


Construction of statute relating to refund of license fees, 
Ser Statutes. 

Discrimination in relation to license fees. Sre Constitu- 
tional Law, 57, 59, 60, 6la, 63, 64. 

Licenses for theatres. SEE Theaters and Shows. 

Licenses for sale of intoxicating liquors. Ser Intoxicating 
Liquors, IV. 

I. FOR OCCUPATIONS AND PRIVILEGES. 


1. A license issued by the government may be proved 
and its terms shown by the record book of licenses required 
by law to be kept. King v. Lenehan, 3 H. 714 (1876). 

2. Where the statute requires a business to be carried 
` on under a license the want of one may be pleaded in defense 
of actions in assumpsit. Su Ping Ying v. Parke, 4 H. 9, 12 
(1877). 

3. The conviction of a person holding a retail liquor li- 
cense, of the offense of smuggling opium, is not a “contribution 
to the violation of a law,” as contemplated by the terms of 
licensee’s bond, it not being shown that the licensee made his 
business contribute towards the violation of any law. Minis- 
ter of Interior v. Bradley, 4 H. 190 (1879). 

4. A statute which provides that an officer “shall have 
the power” to grant a license vests a discretion in such officer, 
which is not subject to review upon mandamus. Bradley v. 
Thurston, 7 H. 528, 532 (1889). SEE Re Licenses, 7 H. 
771 (1888). 

5. Where an officer is authorized by law to impose re- 
strictions in granting licenses such restrictions must be reason- 
able, and not such as would so cripple the licensee in the con- 
duct of the licensed business as would make the license value- 
less. King v. Chung Young, 8 H. 156 (1890). 

6. In a statute relating to the issuance of licenses which 
provided that the licensing officer “may issue” to an applicant 
a license upon certain terms and conditions, it was held that 
the word “may” should be construed as “shall,” and that 
there was no discretionary power in the officer to refuse to issue 


a license to an applicant who had complied with the statute. 
Tai Kee v. King, 11 H. 57, 67 (1897) ; In re Kalana, 22 H. 
96, 100 (1914). 
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7. The holding of one license is not sufficient to protect 
the person for doing acts or engaging in business which re- 
quires a different license. Republic v. Waibel, 11 H. 221, 
927 (1897). 

8. There is a marked distinction between a license fee 
proper and a tax upon an occupation. The former is imposed 
in the exercise of the police power and in general must be lim- 
ited by the extent to which regulation is reasonably required. 
The latter is imposed in the exercise of the power to tax and 
is subject to no such restriction. Desky v. Minister of the 
Interior, 12 H. 188 (1899). 

9. A licensee has no vested interest in his business as 
against the government. Ottmann v. Young, 12 H. 808, 305 
(1900) ; Bradley v. Thurston, 7 H. 528, 532 (1889). 

10. Under a statute requiring an officer to give to an 
applicant a certificate that he is a “competent driver,” if he, 
the officer, so finds upon examination, he can not refuse such 
certificate on the ground of the applicant's imperfect knowl- 
edge and understanding of the English language. Takichi 
Sakata v. High Sheriff, 16 H. 181 (1904). Comrars King 
v. Lau Kiu, 7 H. 489 (1888). 

11. Under a statute authorizing an officer to make “rules 
regulating licensed drivers and licensed vehicles, and the fares 
to be charged by them,” the officer can not make a rule requir- 
ing the applicant for a license as a driver to “prove to the 
satisfaction of the competent authorities that he is sufficiently 
conversant with the English language for the conduct of his 
business.” Takicht Sakata v. High Sheriff, 16 H. 181 
(1904). 

19. <A statute providing for the payment of an annual 
fee of $10.00 by physicians licensed to practice after a cer- 
tain date but not by those licensed before such date is dis- 
eriminatory and void. Territory v. McDonald, 17 H. 889 
(1906). | 
18. A fee of $5.00 a day is chargeable for an exhibition 
of moving pictures and such amount is not excessive so as 
to make the statute invalid. (Bur see Act 96, S. L. 1909, 
R. L. 1915, Sees. 2076, 2077.) Tait v. Treasurer, 18 H. 646 
(1908). See Desky v. Minister of Interior, 12 H. 138 
(1899). 

14. A statute regulating the practice of veterinary medi- 
cine and requiring veterinaries to be licensed, which is appli- 
cable only to a town and suburbs with a population of over 
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5,000, is unconstitutional and void. Territory v. Pottie, 
19 H. 99 (1908). 

15. Different license fees may be lawfully prescribed for 
banks in different parts of the islands. First American ete. 
Trust Co. v. Campbell, 19 H. 262 (1908). 

16. Under Sec. 2051, R. L. 1915 (Act 96, S. L. 1907) a 
license is required for the sale of fish at a fixed place of busi- 
ness. Terr. v. Choy Dan, 20 H. 1 (1910). 

17. One who is entitled to a license and has tendered to 
the proper officer the required fee, and a certificate showing his 
examination and qualifications, is not relegated to the remedy 
of mandamus upon the refusal of the officer to issue the li- 
cense, but may proceed with his occupation. Territory v. 
Kua, 22 H. 307, 317 (1914). 


II. IN RESPECT OF REAL PROPERTY. 


18. A covenant in a lease that “the lessee’s cattle should 
not be molested if they went on the land of H,” does not 
grant a lease of the land of H, but a license. Coney v. Dow- 
sett, 8 H. 740 (1876). 

19. A parol license for a right of way over the land of 
the licensor, where no expenditures of money have been made 
or improvements constructed in reliance upon its assumed per- 
manency and the status quo may be restored without loss to 
the licensee, may be revoked at the will of the licensor.’ 
Ideta v. S. Kuba, 21 H. 751, 755 (1918). 


LIENS. 


Sre Maritime Liens; Mechanics’ Liens. 

Taxes as lien on real property. Ser Tazation, V. 

Judgments as lien.on real property. SEE Judgments, XV. 

Lien of landlord for rent. SEE Landlord and Ten- 
ant, VIII (ce). 


1. A photographer has no lien upon pictures left with 
him from which to make copies, for the value of the copies. 
Achi v. Severin, 11 H. 746 (1899). 

2. The enforcement of an equitable lien is something 
` which is peculiarly within the province of a court of equity, 
and the usual method of enforcement is by a decree of sale 
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of the property to which the lien attaches. McChesney v. 
Kona Sugar Co., 15 H. 710, 715 (1904). 

3. An agreement by the grantees of extensive real and 
personal property to pay an annuity to a charitable institu- 
tion from all the property conveyed to them creates no equi- 
table lien on the real estate. Kapiolani Home v. Lewers & 
Cooke, 18 H. 497 (1907). 


LIFE ESTATES. 
See Deeds; Wills. 


1. An instrument in Hawaiian placing a man in charge 
of land as kahu, or superintendent, perpetually, with the pro- 
viso that if he should die before the grantor the land should 
revert to the grantor and her heirs, was held not to create a 
life estate, but to create the kahu. agent for the grantor. Keeli- 
kolani v. Manaku, 4 H. 263 (1880). 

2. A claim of a life estate in land is a claim of an estate 
for the life of claimant and is not supported by proof of an 
estate for the life of another. Kuaaka v. Manini, 4 H. 344 
(1880). l 

3. Where & trust was created to. hold corporation stock 
and pay the income thereof to certain persons for life, with 
remainder over, the life tenants are entitled to such of the 
new stock issued as a stock dividend as represent, earnings, 
and the premium on such new stock goes to the remainder- 
men. Carter v. Crehore, 12 H. 309 (1900). 

4, A conveyance in fee simple with a reservation or 
exception of a right in the grantor “to jointly use and occupy 
said property during her life together with the grantee” cre 
ates a life estate in one-half the property in the grantor. 
Baker v. Puni, 14 H. 179 (1902). 

4a. A devise to F for life and on his death “leaving 
children lawfully begotten” the property to descend to such 
heirs, but on his death without children lawfully begotten, 
the property to be equally divided between H and J, creates 
a life estate in F, not an estate tail. Honolulu. Investment Co. 
_ V. Rowland, 14 H. 971 (1902). 

5. It is not necessary to obtain an order in equity for 
the execution of an ordinary power of sale given to a life 
tenant in a will. Walker v. Bickerton, 14 H. 492 (1909). 
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6. A stockholder’s right to purchase at par new shares 
issued by a corporation is not “income, profits or gain” of the 
shares held by him, but belongs to the principal as an incident 
of its ownership accruing to the remainderman and not to the 
life tenant or beneficiary, the new shares being issued for pay- 
ment of corporation debts. Estate of Thomas Cummins, 16 
H. 185 (1904). 

7. Where land is devised to A for life, remainder to B for 
life, remainder to C in fee, and A conveys all his interest to 
B and then outlives B, the statute of limitations does not 
begin to run against a grantee of C until the death of A. 
In re Lewers & Cooke, 18 H. 625 (1908). SEE 222 U. $. 
285 (1911). 


LIMITATION OF ACTIONS. 


Sre Adverse Possession, 4, 6, 7, 20. 
Deficiency judgment in mortgage foreclosure when note 
barred. SEE Mortgages, X. 


I, STATUTES OF LIMITATIONS. 
(a) NATURE AND Construction. 


1. “Prescription” is treated as a plea or defense, but not 
as a title upon which to base a cause of action. Kaaimanu v. 
Kauwa, 3 H. 610, 612 (1875). 

2. Statutes of limitation are to be strictly construed by 
courts of justice. Thurston v. Bishop, 7 H. 421, 433 (1888). 

3. The term “entry” used in the statute of limitations 
refers to the common law extrajudicial remedy of one who is 
ousted from his freehold, whereby to regain possession. Sylva 
v. Wailuku Sugar Co., 19 H. 681 (1909). 


(b) LIMITATIONS APPLICABLE TO PARTICULAR AcTIONS. 


4. Though the statute of limitations does not strictly 
constitute a bar to a bill to redeem from a mortgage, it being 
an equitable and not a legal right, equity adopts the statutory 
period of limitations of real actions. Ah Chong v. Kaluahine, 
9 H. 571, 573 (1894). 

5. Foreclosure of a mortgage is barred, by analogy, by 
the statute of limitations applicable to real actions. Hilo v. 
Liliuokalani, 15 H. 507 (1904); Hepat Sugar Co. V. 
Nakila, 20 H. 620 (1911). 
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6. Act 113, S. L. 1907 (R. L. 1915, Sec. 2639) limiting 
to one year the time for bringing actions for physical injuries 
to land, repeals Sec. 1971, R. L. (R. L. 1915, Sec. 2633) 
as to such limitations of time, by implication. Kauha v. 
Palolo Land & Improvement Co., 20 H. 237 (1910). 


II. COMPUTATION OF PERIOD. 


(a) ACCRUAL oF RIGHT or ACTION. 

"T. When upon the sale of partnership property and disso- 
lution of the firm, it was ascertained that one partner was 
indebted to the other, and no action was taken to collect the 
debt, the same became barred by the statute after the lapse of 
six years. Ahlo v. Hayselden, 8 H. 439 (1892); Williams 
v. Gulick, 6 H. 162 (1875). 

8. Where land is devised to A for life, remainder to B 
for life, remainder to C in.fee, and A conveys all his interest 
to B and then outlives B, the statute of limitations does not be- 
gin to run against a grantee of C until the death of A. 
Atcherley v. Lewers & Coole, 18 H. 625 (1908). Ser 222 
U. S. 285 (1911). 

9. In the absence of a TE the statute of limitations 
does not begin to run in favor of a fiduciary agent managing 
his principals estate until the death of one party. Kaleikini 
v. Waterhouse, 19 H. 359 (1909). 

10. Where interest is paid in advance upon a mortgage 
debt the statute of limitations begins to run from the date 
up to which the interest has been paid. Warren v. Nahea, 
19 H. 382 (1909). 


(b) PERFORMANCE oF CONDITION. 


11. When the payment of a claim or the liability of a 
party is made dependent upon the performance of any condi- 
tion precedent or the happening of any contingency, a right of 
action does not accrue or the statute begin to run, until the 
performance of such condition or the happening of such con- 
tingency. Segelken v. Hawn. Trust Co., 20 H. 225, 229 
(1910). 

(c) PRIVILEGES AND DISABILITIES. 


1. The Government. 


12. The statute of limitations did not run against the 
king of Hawaii while he was on the throne, as he could not 
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be sued during that period. Cleghorn v. Bishop, 3 H. 483 
(1873). 

13. The statute limiting the time within which claims 
may be presented against estates of deceased persons is no 
bar to a claim by the government. Minister of Interior v. 
Parke, 4 H. 366 (1881). 

14. There is no prescription against the state. Thurston 
v. Bishop, T H. 421 (1888); Kahoomana v. Minister of Inte- 
rior, 8 H. 635 (1875). 

15. An executive officer of the territory has no right to 
waive the statute of limitations. Peacock v. Republic, 11 H. 
404 (1898). 

16. In real actions time does not run against the state 
even though the state does not acquire title until after the 
period of limitations has begun to run against the prior owner. 
Kapiolani Estate v. Cleghorn, 14 H. 330 (1902). 

17. The rule that time does not run against the king, 
applied to the king of Hawaii in his capacity as sovereign only, 
and not in his private capacity. Kapiolani Estate v. Kaneohe 
Ranch Co., 14 H. 643, 647 (1903); Kapiolani Estate v. Cleg- 
horn, 14 H. 330 (1902); Harris v. Carter, 6 H. 195, 209 
(1877); Kahoomana v. Minister of Interior, 3 H. 685 (1875). 

18. The statute of limitations does not run against the 


territory in an action to recover taxes. Keola v. Parker, 21 H. 
597 (1913); Tax Assessor v. Kaanaana, 18 H. 252 (1907). 


2. Individuals. 


19. The statute of limitations does not run against one 
who is under a disability, either of infancy or coverture, until 
the disability is removed. Beckley v. Afong, 6 H. 545, 547 
(1884). | 

20. The statute of limitations applies alike to infants as 
to persons not under disability in requiring reasonable atten- 
tion to their property. Kalamakee v. Wharton, 16 H. 228, 
233 (1904); Thurston v. Bishop, 7 H. 421, 483 (1888). 

20a. The statute of limitations does not begin to run 
_ against a remainderman until the termination of life inter- 
ests. In re Lewers & Cooke, 16 H. 625 (1908). Ser 999 
U. S. 985 (1911). 

20b. During the minority of an infant the statute of 
limitations could not begin to run; an adverse claimant to 
land could not acquire a prescriptive title until ten years 


LIMITATION OF Actions. 499 


after the death of the infant if she died under age, and if she 
lived to become of age, until five years after her death. 
Magoon v. Pioneer Mill Co., 17 H. 159, 162 (1905). 

91. The statute of limitations clearly shows that once it 
begins to run against a person it is not suspended or inter- 
rupted during a subsequent disability of his heirs. Wire v. 
Waialua Agr. Co., 18 H. 662 (1907). 

22. Act 118, S. L. 1907 (R. L. 1915, See. 2639) limit- 
ing to one year the time for bringing actions for injuries to 
the person, does not allow exceptions for disability of infancy 
such as were made in Sec. 1979, R. L. (R. L. 1915, See. 
2642). Garcia v. Kekaha Sugar Co., 20 H. 170 (1910). 

93. The general rule is that the right of action by a ward 
against a former guardian accrues upon the ward’s attaining 
majority or upon her marriage and that the statute of limita- 
tions commences to run from that date. Lyons v. Maciel, 
90 H. 878, 381 (1911). 

24. The defense of the statute of limitations is a per- 
sonal privilege which a party may exercise, or waive, but on 
his default the court cannot exercise the privilege for him. 
Borba v. Kaina, 22 H. 721 (1915); Dillingham v. Scott, 
20 H. 4, 6 (1910); Norris v. Herblay, 9 H. 566, 569 (1894). 


(d) PENDENGY or LEGAL PROCEEDINGS. 


95. Proceedings in a probate eourt relating to real prop- 
erty wherein the court held that it was without jurisdiction 
cannot be held by any refinement of meaning to be actions to 
recover possession of lands, and therefore do not interrupt the 
possession. Kahukuleionoht v. Katkainahaole, 6 H. 183 
(1876). 

26. Quaere, whether an unexecuted judgment for posses- 
sion in a statutory action to quiet title, stays the running of 
the statute of limitations. Mossman v. Dole, 14 H. 365 
(1902). 

27. A suit to determine water rights and a judgment 
therein interrupts the running of the statute of limitations. 
H. ©. & 8. Co. v. Wailuku S. Co., 15 H. 675, 690 (1904). 

28. No action lies on a judgment pending an appeal, and 
therefore the statute of limitations does not begin to run until 
the determination of the case upon appeal. Scott v. Henriques, 
20 H. 870 (1911). 


t 
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II. NEW PROMISE AND PART PAYMENT. 


29, Payments by an assignee for benefit of creditors are 
not such as will be regarded as set-offs on account, so as to 
prevent the running of the statute of limitations against the 
claim. Pustau v. Rizman, 2 H. 780 (1864). 

80. Prior to June 98, 1888, a promise to a widow to 
pay a debt barred by the statute, the original loan having been 
made by the woman before her husband died, was held a prom- 
ise to pay a debt not due to her, and hence not revived. 
Maa v. Leiau, 4 H. 201 (1879). 

31. Part payment of a note by an assignee for the benefit 
of creditors is not such payment as will raise an inference 
of a new promise to pay by the maker, so as to take the note 
out of the statute of limitations. Ahlo v. Tai Lung, 9 H. 
272 (1893). 

32, Part payment of a debt is only prima facie proof of 
a new promise sufficient to revive a debt barred by the statute 
of limitations. Schnack v. Cremmer, 11 H. 706 (1899); 
Trousseau v. Cartwright, 10 H. 614, 623 (187); Ahlo v. 
Tai Lung, 9 H. 272, 275 (1893). 

33. The burden is on the plaintiff to prove by a prepon- 
derance of evidence, a promise sufficient to revive a debt 
barred by limitation. Schnack v. Cremmer, 11 H. 706 
(1899); Mellis v. Kunuiakea, 9 H. 41, 48 (1898). 
` 84, An action may be maintained upon an independent 
oral promise made by one to pay the notes of another, even 
though an action upon the notes was barred when the action 
w an brought or when the promise was made. Castle v. Smith, 
17 H. 32 (1905). 

35. In an action of assumpsit in order to remove the bar 
of the statute of limitations the evidence must show either an 
express promise or an unqualified and direct admission of debt 
which the party is liable and willing to pay, without accom- 
panying circumstances which repel the presumption of a prom- 
ise. Harris v. Clark, 18 H. 569 (1908). 

36. An assertion by the debtor that “it” (the indebted- 
ness sued on) “will be fully and satisfactorily met later on” is 
sufficient as an acknowledgment and new promise to take the 
case out of the operation of the statute of limitations. Davis 

'. Mills, 21 H. 167 (1919). 

37. The payment of interest by one of two joint and sev- 
eral makers of a promissory note within the period of limi- 
tation will start the statute of limitations to run afresh as to 
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the other, as well as the one who made the payment, though 
the payment was made without the knowledge or authorization 
of the other. Macaulay v. Schurman, 22 H. 140 (1914). 


IV. OPERATION AND EFFECT OF BAR. 


38. Courts of equity not only act in obedience and in 
analogy to the statute of limitations in proper cases, but they 
also interfere in many cases to prevent the bar of the statute 
where it would be inequitable or unjust. Rose v. Parker, 
4 H. 593, 594 (1883). 

39. Where the larger part of an estate is shown to have 
been in the possession of respondents for twenty years, the 
statute is a complete defense, and compels equity to deny 
relief on the ground of laches. Kalaeokekoi v. Kahele, 5 H. 
47, 51 (1883); Kalakaua v. Keaweamahi, 4 H. 577, 581 
(1883). 

40. A, the widow of B, occupied B's land after his death, 
and applied for a land commission award and patent in the 
name of B; she and her heirs held possession for more than 


: twenty years after issuance of the patent; held that the taking 


of the patent by A in the name of B was not evidence that A 
held in subserviency to B, and her possession ripened into 
title by the passage of the term of the statute of limitations. 
Paulo v. Malo, 6 H. 390 (1883). 

41. <A party should be allowed to amend his pleadings to 
conform to his proof rather than submit to a dismissal, where 
since instituting the action the statute of limitations has run 
against the claim. Harrison v. Magoon, 16 H. 485 (1905); 
Dowsett v. Jones, 9 H. 548, 547 (1894); Sherman v. Harri- 
son, 7 H. 668, 665 (1889); Garcia v. Mendonea, 7 H. 194 

188 
2i V. PLEADING AND EVIDENCE. 

42, The statute of limitations may be taken advantage of 
by demurrer in equity as at law when it appears on the face 
of the bill. Kalakaua v. Keaweamahi, 4 H. 577, 581 (1883); 
Kalacokekoi v. Kahele, 4 H. 668 (1883). 

43. Under rule 4 of the circuit court of the first judicial 
circuit the statute of limitations, as a defense in personal ac- 
tions, must be specially pleaded, and the bar of the statute 
cannot be first urged by a motion for a nonsuit or by objection 
to the admission of evidence. Kapela v. Gilliland, 22 H. 655 
(1915); Pahia v. Maguil, 11 H. 530, 533 (1898). 
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44, Payment of interest is evidence that the principal 
is owing up to the date to which interest is reckoned. Warren 
v. Nahea, 19 H. 382, 884 (1909); Macauley v. Schurmann, 
22 H. 140, 141 (1914). 


LIS PENDENS. 


A purchaser pendente lite is bound by the result of 
the suit. Watson v. Watson, 9 H. 389, 391 (1894) ; Spreckels 
v. Macfarlane, 9 H. 412 (1894). SEE Wailuku ©. Co. v. 
Spreckels, 18 H. 527 (1901). 


LOST INSTRUMENTS. 


1. When a lost deed is set up for basis of title it is 
necessary that there should be presented clear proof of the 
execution of the deed and proof of its contents sufficient to 
enable the court to determine the character of the instrument. . 
Kapunia v. Kekupu, 3 H. 560 (1874). 

2. There is no rule of law requiring the execution of 
a lost instrument to be proved beyond a reasonable doubt; 
it is sufficient if it be established by a preponderance of evi- 
dence that the will was duly executed, and that its contents 
were substantially and in every essential respect as alleged. 
Estate of Puhaikala, 5 H. 10. (1883). 

8. Indemnity is required in case of a lost note in order 
that the payee may not be twice liable on the same instru- 
ment, but if the note is not negotiable no indemnity can be 
required. JMersburgh v. Renton, 6 H. 527 (1884). 

4. <A party offering secondary evidence of the contents 
of a lost paper must show that he has in good faith exhausted 
in a reasonable degree all sources of information and means 
of discovery which the nature of the case would naturally sug- 
gest and which were accessible to him. Wolters v. Redward, 
16 H. 25 (1904). 

5. The character and importance of a lost document will 
control as to the degree of diligence to be used in the search. 
Wolters v. Redward, 16 H. 25, 27 (1904). 

6. An action at law may be maintained on a note acci- 
dentally destroyed by fire while in the possession of the payee 
and unendorsed, and no bond of indemnity need be given in 
such case. Brown v. Braymer, 16 H. 548 (1905). 
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7. When for a long period a plaintiff in ejectment and 
his predecessors have made no claim of title and the defend- 
ants and their predecessors have been in possession under 
claim of title, the court may, according to the circumstances, 
instruct the jury that they may or should presume a deed to 
the defendants’ predecessor in order to quiet their possession 
and solve the difficulties, and in so doing the jury may consider 
what may have occurred as well as what may fairly be supposed 
to have actually occurred. Brown v. Spreckels, 18 H. 91, 106 
(1906). SEE Brown v. Spreckels, 212 U. S. 208 (1909). 


LOTTERIES. 
SEE Gaming. 


1. “Pak kap pio,’ a Chinese lottery, is a game at which 
money is lost and won. King v. Yeong Ting, 6 H. 576 
(1885). Ser King v. Ah Lee, 5 H. 545 (1886). 

2. The collecting by defendant of marked’ words, receiv- 
ing stakes from players in a lottery or gambling game called 
“Che Fa,’ and returning the player his prize, if he won, con- 
stitute sufficient evidence that he assisted in managing or con- 
ducting a. lottery, without further proof that such a game 
existed, or that he solicited players to engage in it. Queen 
v. Kaka, 8 H. 303, 307 (1891). 

3. Where a defendant was charged with managing or 
conducting, or assisting in managing or conducting a lottery, 
the proof of either offense was held sufficient to sustain a con- 
vietion. Queen v. Alani, 8 H. 533 (1899). 

4. The defendants were convicted on a charge that they 
did “assist in maintaining and conducting a certain lottery, 
to wit, che fa,” and the evidence tending to show that one of 
them was the proprietor and that two assisted, their conviction 
must be sustained, but as to the other three, the evidence tend- 
ing to show that they only purchased tickets, were present and 
Played, they did not come within the charge as assisting in the 
maintenance of the lottery and were wrongfully convicted. 
Territory v. Furomori, 20 H. 344 (1911). 

5. In the enactment of sections 4170-4171, R. L. 1915, 
and of Act 44, L. 1909 (R. L. 1915, Secs. 4178 and 4174) the 
legislature intended to include in each section all the elements 
essential to its individual completeness, and did not contemplate 
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that on a charge for the violation of one section a conviction 
should be had solely upon evidence of the violation of another 
section. Territory v. Furomori, 20 H. 844 (1911). 


MALICIOUS MISCHIEF. 


1. One who injures a trespassing animal of another while 
attempting to drive him from the premises trespassed upon is 
not guilty of malicious mischief, if he does not use wanton 
cruelty in so doing. King v. Wansey, 8 H. 115 (1890). 

9. In a prosecution for malicious mischief it is not neces- 
sary to show special malice against the owner of the property 
but it is sufficient if there is no adequate legal justification 
and a reckless disregard for the property of another. King 
v. Wansey, 8 H. 115, 116 (1890). 


MALICIOUS PROSECUTION. 


Ser False Imprisonment. 
I. NATURE AND COMMENCEMENT OF PROSECUTION. 


1. Where one makes a false charge against another and 
by means thereof procures the indictment and arrest of the lat- 
ter, it is no defense to an action of malicious prosecution that 
the false accusation did not allege facts constituting the crime 
charged in the indictment or any other criminal offense. 
McCrosson v. Cummings, 5 H. 391, 394 (1885). 

2. If an officer acts honestly and with ordinary discretion 
in commencing prosecutions against persons accused of crime 
public policy forbids that he should be annoyed and harassed > 
by suits for malicious prosecution even in cases where the dis- 
trict magistrate may dismiss the charges. Arruda v. Morton, 
17 H. 126, 189 (1905); Gaspar v. Nahale, 14 H. 574, 576 
(1903). 

II. WANT OF PROBABLE CAUSE, MALICE, AND FAVORABLE 
TERMINATION OF PROSECUTION. 
3. Want of probable cause lies at the foundation of the 


action of malicious prosecution, and must be affirmatively 
shown by the plaintiff to entitle him to a verdict, and the 
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existence of probable cause is an effectual bar to the action. 
Ah Cheu v. Wong Kuai, 8 H. 85 (1868). 

4. From the year 1699 to the present time the rule has 
prevailed that the plaintiff in an action for malicious prosecu- 
tion must give some evidence that the prosecution was insti- 
tuted without reasonable and probable cause. Stone v. Hutch- 
inson, 4 H. 117, 126 (1878). 

5. There is no presumption of malice in an action of mali- 
cious prosecution; the plaintiff must prove it; but it is not 
necessary to prove malice in the ordinary sense of the term, 
but any improper or sinister motive. Stone v. Hutchinson, 
4 H. 117, 127 (1878). 

6. It is not necessary in malicious prosecution to show 
that the criminal charge on which the action was based re- 
sulted in an acquittal; it is enough if the charge was discon- 
tinued by the prosecution, the rule being that the proceeding 
must have come to an end, whatever be the form of the termi- 
nation. McOrosson v. Cummings, 5 H. 391 (1885). 

7. In malicious prosecution it must appear that facts suffi- 
cient to induce belief in the guilt of the plaintiff were. known 
to defendant before he began the prosecution, in order to 
ground them on probable cause. Phillip v. Waller, 5 H. 609, 
611 (1886). 

8. Want of probable cause must be proven by plaintiff 
in an action for malicious prosecution; it cannot be inferred. 
Proof of malice need not be direct, but may be inferred from 
circumstances, and may be presumed, if there were no prob- 
able cause. Phillip v. Waller, 5 H. 609, 613 (1886). 

9. The gist of an action of malicious prosecution is 
whether there was probable cause, and this being found by the 
jury, the verdict for defendant would follow as a matter of 
course. Phillip v. Waller, 5 H. 609, 617 (1886). 

10. It is error to instruct the jury in an action for mali- 
cious prosecution that the withdrawal of the prosecution is 
prima facie evidence of want of probable cause. Martin v. 
Kerr, 7 H. 346 (1888). 

11. In an action for false imprisonment malice and 
want of probable cause must be alleged and proved. Congdon 
v. Ackerman, 7 H. 569 (1889). 

12. Malice may be inferred by the jury from the want 
of probable cause. Gaspar v. Nahale, 14 H. 574 (1903); 
Kalaukoa v. Henry, 11 H. 480, 434 (1898). 
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18. Probable cause is such a state of facts in the mind 
of the prosecutor as would lead a man of ordinary caution 
and prudence to believe or entertain an honest or strong suspi- 
cion that the person arrested is guilty. Gaspar v. Nahale, 
14 H. 574 (1903); Kalaukoa v. Henry, 11 H. 430 (1898); 
Ah Cheu v. Wong Kuai, 8 H. 85 (1868). 

14. In an action for malicious prosecution it is essential 
to allege and prove malice, want of probable cause and a termi- 
nation of the proceeding in plaintiff’s favor. Peacock v. Roth- 
well, 18 H. 464 (1907); Wilcox v. Berrey, 16 H. 87, 41 
(1904); Kerr v. Hyman Bros., 6 H. 300, 802 (1881); Stone 
v. Hutchinson, 4 H. 117, 194, 196, 197 (1878). 


III. ACTIONS. 


15. In malicious prosecution where there are facts in con- 
troversy from which if true the jury might infer want of prob- 
able cause, or its existence, it would be error for the court to 
pass upon such evidence; but where there are no facts in con- 
troversy material to the issue, the court should decide whether 
the facts proved do or do not show want of probable cause, and 
order a non-suit if they do not. Ah Cheu v. Wong Kuai, 
3 H. 85 (1868). 

16. In malicious prosecution it is for the jury alone to 
say whether there was malice or not, although the law may 
require them to presume malice from want of probable cause. 
Ah Cheu v. Wong Kuai, 3 H. 85 (1868). 

17. The question of want of probable cause in malicious 
prosecution is one of mixed law and fact which should go to 
the jury under proper instructions from the court. Ah Cheu 
v. Wong Kuai, 8 H. 85 (1868). 

18. Slight evidence may suffice to prove want of probable 
cause In an action of malicious prosecution, as the facts lie 
mainly in the knowledge of the defendant. Ah Cheu v. Wong 
Kuai, 3 H. 85 (1868). 

19. In an action for malicious arrest the court charged the 
jury that if they found that defendant was not actuated by 
malice they must find for defendant; this instruction given 
without qualification and definition of legal malice was likely 
to mislead the jury, and a new trial was ordered. Stein v. 
West, 4 H. 471 (1882). 

20. Evidence as to keys found on plaintiff when arrested, 
and as to defendant’s conversations with police officers while 
making the charge was held properly admitted as part of the 
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res gestae in an action for malicious prosecution. Phillip. v. 
Waller, 5 H. 609, 611 (1886). 

21. The suspension of a civil suit by proceedings in 
bankruptey is a sufficient termination of the civil suit to 
enable the defendant therein to maintain an, action for mali- 
cious prosecution against the plaintiff in the civil suit. Kerr 
v. Hyman Brothers, 6 H. 300 (1881). 

22. Ina suit for damages in the nature of malicious pros- 
ecution, the party injured, and not his assignee in bankruptey 
is the proper plaintiff. Kerr v. Hyman Bros., 6 H. 300, 308 
(1881-2). . 

23. In an action for malicious prosecution the averment 
that defendants “intended to injure plaintiff’ does not take 
the place of an averment of malice, nor is the allegation that 
“they falsely swore that he was dishonestly disposing of his 
goods” the equivalent of an allegation of want of probable 
cause. Kerr v. Hyman Bros., 6 H. 300, 302 (1881). 

24, A verdict for $1500.00 damages for malicious prose- 
cution was sustained as not excessive. Martin v. Kerr, 7 H. 
522 (1889). 

25. In malicious prosecution where the defense was advice 
of counsel, the question of whether a full and complete state- 
ment of the case was made to the counsel was for the jury. 
Thone v. Klemme, 10 H. 588 (1897). 

26. Where advice of counsel is set up as a defense in a 
malicious prosecution case and the counsel takes the witness 
stand he may be questioned as to the facts disclosed by his 
client when the advice was sought. Takamori v. Kanai, 11 H. 
1 (1897). 

27. Where a party before swearing out a warrant for a 
criminal offense presents all the essential facts and obtains 
thereupon advice of responsible counsel that he has reasonable 
grounds to believe that such offense has been committed, it 
is a defense to an action for malicious prosecution for such 
arrest. Sylva v. Cockett, 12 H. 183 (1899). 

28. In an action for malicious prosecution, it is not error 
to refuse to strike out as not responsive an answer that the 
plaintiff’s reputation was good before his arrest—to a general 
question as to what his reputation was. Wong Hoon Kaw v. 
Lui Yau, 16 H. 734 (1905). 

29. A complaint alleging an arrest of plaintiff caused by 
defendant maliciously and without probable cause, also a 
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search of plaintifi’s premises, etc., is an action for malicious 
arrest, since counts for injuries to character, (reputation), per- 
son and property cannot be joined; an averment of injury 
from the search being meant to aggravate the damage from 
arrest and imprisonment. Arruda v. Morton, 17 H. 126, 128 
(1905); Kerr v. Martin, 7 H. 645, 652 (1889). Seg Kahului 
R. R. Co. v. Haw. Com. & Sug. Co., 11 H. 739, 744 (1899). 

30. Tn malicious prosecution the defendant may show that 
in causing the arrest of plaintiff he acted on the advice of 
counsel. Ching Lum v. Lam Man Beu, 19 H. 868 (1909). 

31. In malicious prosecution an instruction that “A per- 
son commencing a prosecution for a crime committed against 
his person or property is not required to act with the same 
impartiality and freedom from prejudice in drawing his con- 
clusions as to the guilt of the accused as a person entirely 
disinterested would be,” in addition to other proper instruc- 
tions as to probable cause, is not erroneous. Ching Lum v. 
Lam Man Beu, 19 H. 363, 365 (1909). 


MANDAMUS. 
I. NATURE AND GROUNDS IN GENERAL. 


1. The writ of mandamus is a matter of discretion with 
the court to be exercised upon legal and equitable considera- 
tions. In re Waterhouse, 2 H. 241, 244 (1860). 

2. Mandamus is not the proper remedy to correct irregu- 
larities in the proceedings; they ought to be excepted to and 
brought up on an appeal or writ of error in the ordinary way. 
In re Waterhouse, 2 H. 241, 245, 958 (1860). 

3. Mandamus is not a proper remedy to regulate proceed- 
ings as they are progressing. Jn re Waterhouse, 2 H. 241, 
245 (1860). 

4. Mandamus will not lie where there are other legal 
remedies open to the petitioner, unless there is a showing that 
the publie good and the administration of justice would other- 
wise suffer. Peacock v. Collector, 8 H. 881 (1899); In re 
Sherwood, 22 H. 881, 383 (1914). 

5. A writ of mandamus will not issue to control discre- 
tion, except when that discretion has been abused. Collector v. 
Circuit Judge, 12 H. 99; 108 (1899). 

6. Mandamus should not issue where there exists another 
adequate remedy and where demand has not been made upon 
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the party against whom the writ is sought. In re Schmidt, 13 
H. 332 (1901). SEE Grieve v. Gulick, 5 H. 78, 78 (1883). 
7. The doctrine that a writ of mandamus is not always 
a matter of absolute right even to enforce a clear duty, and 
may be denied when to issue it and enforce the duty would 
aid in the perpetration of a fraud does not apply when the 
facts are disputed. Kanealii v. Hardy, 17 H. 1, 4 (1905). 
` 8. Mandamus is not a proper method of trying title to an 
ofice. Kanealit v. Hardy, 17 H. 1, 5 (1905). SEE In re 
Sherwood, 22 H. 381, 383 (1914). 

9. The writ of mandamus lies to compel action where 
the law imposes a duty to act, and there is a refusal to act, 
but not to negative or prevent action. In re Sherwood, 22 H. 
381 (1914). 

10. Where it appears from the recital of facts in an alter- 
native writ of mandamus that the object of the proceeding is 
to determine the title of one, holding a certificate of election, 
to an office, a demurrer on the ground that the writ does not 
state facts sufficient to constitute a cause of action or entitle 
the petitioners to the writ demanded, will be sustained; it 
appearing from the petition that quo warranto is the proper 
remedy. In re Sherwood, 22 H. 381 (1914). 


II. SUBJECTS AND PURPOSES OF RELIEF. 


(a) Acts AND PROCEEDINGS oF Courts, JUDGES AND 
JUDICIAL OFFICERS. 


11. A rule was granted against a circuit judge, requiring 
him to show cause against the issuance of a mandamus to 
allow an appeal, where it was claimed that the failure to 
perfect the appeal was due to the absence of the judge. King 
v. Akio, 1 H. 144 [252] (1854). 

12. Mandamus is a proper remedy when an inferior 
tribunal refuses to act upon a subject properly before it. 
In re Waterhouse, 2 H. 241, 244 (1860). 

18. A writ of mandamus will not issue to compel a mag- 
istrate to allow an appeal unless the statute relating to appeals 
has been complied with. In re Oopa, 8 H. 407 (1878). SEE 
Mikalemi v. Jones, 6 H. 176 (1876). 

14. Mandamus may issue to compel a tax assessor to 
grant a certificate of appeal from an assessment. In re Rich- 
ardson, 6 H. 916 (1877); Aikoe v. Hayselden, 6 H. 534 
(1884); Hwa Plantation Co. v. Tax Assessor, 18 H. 362 
(1907). 


`~ 
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15. A circuit judge cannot be compelled by mandamus 
to perform a discretionary act. Spreckels v. Circuit Judge, 
10 H. 198, 206 (1896); In re Schmidt, 13 H. 889 (1901). 

16. Although an inferior court may be compelled by 
mandamus to hear and decide a case it cannot be compelled 
to decide it in any particular way. Scott v. Stuart, 22 H. 576 
(1915); County of Oahu v: Whitney, 17 H. 174, 187 (1905); 
Liverpool Ins. Co. v. Macfarlane, 14 H. 481, 488 (1902); 
In re Waterhouse, 2 H. 241, 244 (1860). 

17. Mandamus lies to compel a judge of a circuit to 
which the venue has been changed to hear the case, after such 
judge has declined to hear it upon the erroneous view that 
the judge of the circuit in which the action originated was 
disqualified, by reason of having given a previous judgment 
in the case, from ordering a change of venue to another cir- 
cuit the judge of which had ordered a further change of venue 
to the circuit in question. Spreckels v. De Bolt, First Judge, 
16 H. 476 (1905). 

18. A writ of mandamus may issue to compel a circuit 
judge to pass upon the bond of a county supervisor, where it 
is charged that the supervisor’s nomination papers were forged, 
but the facts are disputed and have not been adjudicated. 
Kanealu v. Hardy, 17 H. 1, 4 (1905). 

19. “Mandamus lies to compel a circuit judge to pass upon 
the sufficiency of a supervisor’s bond when he refuses to do 
so, even if passing upon the bond is an act of a judicial or 
discretionary nature and even if an appeal would lie from a 
disapproval of the bond. XKanealu v. Hardy, 17 H. 1, 8 
(1905). 

20. The district magistrate having declined to take juris- 
diction of a complaint for a violation of a county ordinance, 
and being held to have such jurisdiction, is required to take 
jurisdiction, but is not required to act in a particular manner. 
County of Oahu v. Whitney, 17 H. 174, 187 (1905). l 

21. Where a judge has determined that under the Organic 
Act of this territory he is not disqualified from hearing a cause 
mandamus does not lie to make him reverse that decision and 
to assign the cause. Scott v. Stuart, 22 H. 576 (1915). 


(b) Acrs AND PROCEEDINGS or PugLic OFFICERS. 


22. Mandamus lies to compel the collector of customs to 
allow an entry of goods to be made and to grant the permit, 
as it is a merely ministerial act. Harris v. Goodale, 2 H. 130 
(1858). 
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23. Citizens and taxpayers may maintain mandamus 
against a public officer to compel the performance of purely 
ministerial duties, but not to compel purely executive or polit- 
ical functions, and duties necessarily involving the exercise of 
official judgment and discretion. Castle v. Kapena, 5 H. 27, 
35, 36, 37 (1883). i 

_ 24. Injunction, not mandamus, is the proper remedy to 
prevent a public officer from doing a contemplated illegal act. 
Castle v. Kapena, 5 H. 27, 38 (1883). 

25. The amenability of the supreme head of a state or 
country to the law of mandamus is strongly mooted and must 
be considered in doubt. (Austin, J. solus.) Grieve v. Gulick, 
5 H. 73, 81 (1883). 

26. Under a statute (Compiled Laws, p. 224, since re- 
pealed) requiring tax assessors to deliver to persons qualified 
to vote, upon payment of their personal taxes, a tax receipt 
bearing the words “Qualified to Vote,” mandamus lay to re- 
quire the issuance of such receipt by the tax assessor. Hipa 
v. Luce, 5 H. 520 (1886). 

27. -Mandamus will lie against a public official to com- 
pel him to perform his official duties, but not to compel the 
fulfillment of a contract. Riemenschneider v. Wilson, 6 H. 
375, 379 (1882). 

28. Official duties, arising from contract relations solely 
will not be enforced by mandamus. Colburn v. White, 8 H. 
317 (1891). l 

29. The exercise of a discretionary power by a public 
officer will not be interfered with by mandamus. Colburn v. 
White, 8 H. 317 (1891); Bradley v. Thurston, T H. 523, 
530, 532, 533 (1889); Castle `v. Kapena, 5 H. 35, 36, 87 
(1883); Harris v. Goodale, 2 H. 130 (1858). Ser Collector 
v. Circuit Judge, 12 H. 99, 103 (1899); Grieve v. Gulick, 
5 H. 73, 88 (1883)... 

30. Where an officer refuses to perform a ministerial 
duty, an action upon his bond would be an inadequate rem- 
edy, and mandamus will lie. Queen’s Hospital v. Collector, 
9 H. 576, 583 (1894). 

31. Mandamus is the proper remedy to compel a public 
officer to perform a purely ministerial duty. Hackfeld v. 
King, 11 H. 5 (1897); Queen’s Hospital v. Collector, 9 H. 
576 (1894); Mattoon v. Barnard, 8 H. 732 (Judd, C. J. 
solus) (1892); Chock Kem v. Austin, 8 H. 688, 698 (MeCul- 
ly, J. solus) (1891); Widemann v. Thurston, 7 H. 470, 480 
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(1888); Grieve v. Gulick, 5 H. 78, 88 (1883); Castle v. Ka- 
pena, 5 H. 27, 35, 36, 37 (1883); In re Waterhouse, 2 H. 
241, 248, 254 (1860); Harris v. Goodale 2 H. 130 (1858), 

32. Under a statute no longer in force it was held that 
mandamus would lie to compel the superintendent of public 
works to grant a building permit. In re Akwai, 13 H. 239 
(1901). 

33. There being no legal duty on the part of the assessor 
of one division to send tax returns filed with him to the asses- 
sor of another division where similar returns should have been 
filed, mandamus to compel him to do so was denied. County of 
Kauai v. Holt, 17 H. 146 (1905). 

34, Mandamus lies against the registrar of conveyances 
to record a deed in the Hawaiian language in which the ex- 
pressed consideration is $25 and on which a $1 stamp has been 
placed and properly cancelled when it does not appear that 
the actual consideration is different. Trask v. Registrar of 
Conveyances, 18 H. 88 (1906). 

35. Mandamus lies to compel the issuance of a certificate 
of appeal by the tax assessor where a taxpayer appealed from 
the whole assessment. Hwa Plantation Co. v. Tax Assessor, 
18 H. 862 (1907). SEE In re Richardson, 6 H. 916 (1877) ; 
Akoe v. Hayselden, 6 H. 584 (1884). l 

36. The commissioner of public lands may be compelled 
.by mandamus to perform a duty imposed on him by a special 
statute. Lucweiko v. Commissioner, 18 H. 489 (1907). 

37. The right of a citizen and taxpayer to mandamus 
against public officers acting under a statute alleged to be 
void, based upon an anticipatory refusal, is mot passed on 
in view of waiver of the point by defendants and the sustain- 
ing of a demurrer on other grounds. Emmeluth v. Board of 
Supervisors, 19 H. 171, 174 (1908). 

38. Mandamus lies to compel the superintendent of public 
works of the territory of Hawaii to grant the application of a 
property owner for permission to connect his premises with the 
public sewer when such owner has complied with all legal 
requirements to entitle him to connect, and no valid reason 
is shown for a refusal to issue the permit. McCandless v. 
Campbell, 20 H. 411, 422 (1911). 


(e) Acts AND PROCEEDINGS OF PRIVATE CORPORATIONS. 


39. Mandamus may be instituted by the treasurer to com- 
pel a private corporation to file an exhibit of the state of 
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its affairs as provided by R. L. 1915, Sec. 3304, but not on 
any particular form prescribed by the treasurer. Treasurer 
v. Bensai, Smith & Co., 18 H. 76 (1906). 


III. JURISDICTION, PROCEEDINGS AND RELIEF. 


40. An appeal may be taken from the ruling of a justice 
in chambers denying a writ of mandamus. In re Lenehan, 
3 H. 736, 739 (1876). Ser In re Waterhouse, 2 H. 241, 251 
(1860); In re Gertz, 15 H. 728, 724 (1903). 

41. A petition for a writ of mandamus must show that 
the demand has been made for the performance of the act re- 
quired and a refusal by the defendant to perform it. Grieve 
v. Gulick, 5 H. 78, 78 (1888). Ser In re Schmidt, 13 H. 
332, 334 (1901). 

42. An application for the extraordinary writ of man- 
damus must be perfect in the first instance, and amendments 
cannot be allowed. Kaili v. peer of Election, 6 H. 668, 
676 (1887). 

43. <A petition.for a omen of mandamus should show a 
prima facie case of duty on the part of the respondent to per- 
form the act demanded, should anticipate any objection against 
the claim, and should be sworn to; the alternative writ must 
be sufficient in itself to show precisely what is claimed; it 
takes the place of a declaration, and the return should be 
to it, not to the petition. Bradley v. Thurston, 7 H. 523, 533 
(1889). 

44. That a writ of mandamus is void is not ground for 
` quashing it, but upon a prosecution for contempt of the writ 
it would be in order to defend on the ground that it was void. 
May v. Willis, 8 H. 218, 220 (1891). 

45. A peremptory writ of mandamus issues as a matter 
of course after a decision directing it to be issued. When 
issued it relates back to the time of filing the decision. May 
v. Willis, 8 H. 218, 220 (1891). 

46. Where a petition upon its face shows that petitioner 
is not entitled to mandamus, it should be dismissed, and a dis- 
continuance. should not be allowed. Spencer v. Collector, 
12 H. 5, 7 (1899). 

47. The rigor of the ancient common law rule which re- 
quired certainty to a certain intent in every particular in re- 
' turns to alternative writs of mandamus has been relaxed and 
now certainty to a certain intent in general is all that is neces- 
sary. There is nothing in Hawaiian statutes that forbids .d 
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denial on information and belief. Spencer v. Collector, 12 H. 
66, 73 (1899). 

48. When a statute requires one-half of the income taxes 
collected by the territory to be turned over to the county in 
which they are collected, and the assessors of two taxation 
divisions, covering two counties respectively, act on the theory 
that certain corporations should be assessed in one of those 
divisions, and mandamus is brought to compel the assessor 
of the other division to make such assessment, the county in 
the first division is not a necessary party. County of Kauai v. 
Holt, 17 H. 146, 158 (1905). 

49. Under the statutes of this territory in cases of man- 
damus where the writ is directed to individuals original juris- 
diction is vested in circuit judges at chambers, the jurisdiction 
of the supreme court in such cases being appellate only. In re 
Pringle, 22 H. 589 (1915). 


MANSLAUGHTER. 


SEE Homicide. 


MARITIME LIENS. 
SEE Shipping. 


1. The owner or master of a ship has a lien on the cargo 
for the freight so long as he'retains possession of the goods, 
but if the master once parts with the possession and control 
of the goods he loses his lien upon them and cannot afterwards 
retain them. Fessenden v. Cargo of Ship Charles, 1 H. 94, 
98 [161, 169] (1853). 

2. A materialman has a lien upon the vessel for his re- 
muneration both in foreign and in domestic ports, except where 
he contracts with the owner in person. Moll v. “George,” 
1 H. 274 [491] (1856). , 

3. A materialman who furnishes supplies for a ship, and 
accepts the promissory note of the owner therefor, waives his 
lien upon the ship. Moll v. George, 1 H. 274 [491] (1856). 

4. The lien of a seaman for his wages attaches to the ship 
and freight and proceeds, into whatever hands they may come, 
takes priority over all other claims, and is not avoided by a ` 
sale of the vessel and cargo by order of court. Burrmeister v. 
“Speedwell,” 2 H. 490, 498 (1861). 
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5. Part owners, or ship’s husbands, have no lien on the 
vessel for repairs. Carter v. Bishop & Co., 3 H. 223 (1870). 

6. The fact that supplies were furnished a foreign vessel 
in itself creates a tacit hypothecation of the vessel; such a lien 
exists for necessary supplies as well as repairs, may exist in 
favor of a consignee of the vessel, and may obtain on a for- 
eign vessel even though the owner be present, if the credit be 
given to the vessel. In re Brigantine Nicolaus, 4 H. 354, 357 
(1881). 


MARRIAGE. 


SEE arso Husband and Wife. 
I. NATURE AND REQUISITES OF MARRIAGE CONTRACT. 


1. In 1830 Kaahumanu “married the whole nation at 
once, as it were” by decreeing that there should be but one 
wife for one husband, and that those who had been living 
together and continued to live’ together thereafter should be 
taken to be married; and a subsequent religious ceremony by 
such persons was unnecessary. Jacobs v. Cummins, 4 H. 118, 
115 (1878). i 

2. The marriage of a girl under fourteen years of age is 
voidable, not void; and the voidability ceases upon the death of 
the wife. Estate of Gordon, 6 H. 289 (1881). 

3. The law of Hawaii does not recognize a union by 
verba de presenti. Estate of Gordon, 6 H. 289, 292 (1881). 

4. Marriages legal where entered into are legal everywhere 
unless odious by common consent of civilized nations. Republic 
v. Li Shee, 12 H. 329, 330 (1900). 

5. There can be no marriage without mutual consent. 
Republic v. Ia Shee, 12. H. 329, 331 (1900); Puuku v. Ka- 
leleku, 8 H. 77, 78 (1890). . 

6. The provisions of sections 2905 and 2911, R. L. 1915, 
requiring a license to marry to be obtained, are directory 
only, and a failure to comply with the same does not render 
a marriage void. Godfrey v. Rowland, 16 H. 377, 380, 505 
(1905). 

II. PROOF OF MARRIAGE. 


7. In all civil cases marriage may be proven by reputa- 
tion, declaration and conduct of the parties and other eireum- 
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stances usually. accompanying that relation. Apong v. Marks, 
1 H. 50 [83] (1851). 

8. A minister’s certificate of marriage unless it purports 
to be a copy of the record is not admissible to prove marriage 
in a criminal case. Whittit v. Miller, 1 H. 82 [189] (1852), 

9. Marriage should be proved, in criminal cases, by the 
person solemnizing the marriage, by witnesses of the ceremony, 
or by production of the marriage record; it may be proved 
in civil cases by reputation, and by declaration and conduct of 
the parties. Whittit v. Miller, 1 H. 82 [189] (1852). 

10. Proof that a man aiid Woman consorted and lived 
together as husband and wife under the ancient custom, and 
prior to the law establishing Christian marriage, is sufficient 
proof that they were married, and their issue legitimate. 
Kamoku v. Kalaauaha, 4 H. 548 (1882).. 

‘11. The existence of a marriage is a question of fact and 
is generally one for the jury: Hale v. Maikai, 12 H. 178 
(1899). 

12. Where the plaintiff introduced evidence that one Oku 
was married to one Kahoopuipui at Ewa in February, 1861, 
by Rey. A. Bishop, who gave them a certificate of marriage 
which ‘was lost, and the defendant offered in evidence a mar- 
riage record kept by the clergyman mentioned for a term of 
years including the year 1861, and which had no record of 
the marriage: Whether the record is admissible for the pur- 
pose of disproving the alleged marriage, quaere. Kapiolani 
Estate v. Thurston, 16 H. 471 (1905). 

13. In order to prove a legal marriage it is not necessary 
to prove that a license to marry was issued. The license will 
be presumed from the celebration of the marriage. Nor need 
any ceremony be shown to prove a marriage. Godfrey v. Row- 
land, 16 H. 877, 383. (1905) ; Republic v. Waipa, 10 H. 442 
(1896). 

14. It is not necessary to show, in order to prove a mar- 
riage, that a record of the issuance of a marriage license was 
kept by tlie officer who issued the same. Godfrey v. Rowland, 
16 H. 877, 383 (1905). | 

15. Deeds signed by husband and wife are admissible 
to rebut evidence of a ceremonial marriage of the woman to 
another man. Kapiolani Estate v. Thurston, 16 H. 471, 475° 
(1905). 

16. Where marriage is proved by reputation evidence of 
reputation of illicit living is admissible. Kapiolani Estate v. 
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Thurston, 17 H. 819, 822 (1906); Same v. Same, 17 H. 
346, 349, 350 (1906). 

17. Where marriage is proved by reputation the action 
of a church in dismissing a woman from church for illicit 
living is not admissible to prove reputation of such illicit liv- 
ing. Kapiolani Estate v. Thurston, 17 H. 812, 828 (1906). 


II. ANNULMENT OF MARRIAGE. 


18. A suit to annul marriage on the ground of non-age 
should be brought in the name of the minor, by the parent or 
guardian. In re Fortado, 7 H. 219 (1888). 

19. To declare a marriage a nullity every proceeding in 
the case must be regular, and where a minor defendant was 
not represented by a guardian ad litem, and no order was 
made for substituted service, and an amended petition was 
not served, the proceedings did not comply with the law. In 
re Fortado, 7 H. 278 (1888). 

20. The power to annul a marriage is purely statutory, 
and extends only to what is affirmatively, given by the statute. 
Puuku v. Kaleleku, 8 H. 77, 79 (1890). 

21. Non-consent to a marriage is not a ground for annul- 
ment thereof. Puuku v. Kaleleku, 8 H. 77, 80 (1890). 

99. A petition for the annulment of a marriage on the 
ground of non-age was denied, where the evidence was con- 
flicting as to the question of age and it appeared that the 
parties cohabited as man and wife for a considerable period, 
probably after the wife had passed the legal age. Mokunui v. 
Mokiunui, 8 H. 860 (1892). | 


MASTER AND SERVANT. 

Sree Apprentices; Negligence, 4, 6, 7, 12. 

. Consent of servant to allow advances made to be set off 
against wages. SEE Set-Off and Counterclaim, 18. 

I. CREATION AND TERMINATION OF THE RELATION. 

1. The whipping of servants or laborers is a custom not 
tolerated in this country. King v. Greenwell, 1 H. 85 [146] 
(1853). 

2. A contract for personal services terminates on the death 


of the employer. Weedon v. Waterhouse, 10 H. 696, 699 
(1897). ; 
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8. One wrongfully discharged is bound to use all reason- 
able means to secure other employment, so as to avoid unnec- 
essary damages by reason of the discharge. Bartlett v. Haw. 
Carr. Mfg. Co., 18 H. 311, 312 (1901). 


II. SERVICES AND COMPENSATION, 


4. If one contract to labor for another for a specified 
term and leave the service of the employer before the expira- 
tion of the term, without any cause attributable to the em- 
ployer or the act of Providence, he cannot recover his wages 
for the time he has actually labored. Hanuu v. Williams, 
2 H. 233 (1860). l 

5. Where one retains another in his employ for a long 
period, he accepts his services, and cannot avoid payment of 
some compensation on the ground that the services were value- 
less. Wakeman v. Hakaleleponi, 2 H. 753, 761 (1865). 


III. MASTER'S LIABILITY FOR INJURIES TO SERVANT. 


6. The obligation of the employer to provide a safe place 
to work in does not include places made dangerous by the 
progress of the work. Mejea v. Whitehouse, 19 H. 159, 160 
(1908). ; . 

7. The foreman in charge of a gang excavating an earth 
bank is a fellow servant of the laborers and the employer is 
not responsible for injury to a laborer resulting from his 
negligence. Mejea v. Whitehouse, 19 H. 159, 160 (1908), 
Ser Silva v. Ewa Plantation, 21 H. 129, 181 (1912). 

8. A master owes to a servant the duty of providing 
reasonably safe tools, appliances and machinery for the accom- 
plishment of the work.. If instead of personally performing 
this obligation the master engages another to do it for him he 
is liable for the neglect of that other. Campbell v. Hackfeld, 
20 H. 33, 35 (1910); Silva v. Ewa Plantation Co., 21 H. 129, 
131 (1912). 

9. Where a danger to which a servant was exposed was a 
risk assumed by him or was a risk ordinarily incident to his 
work, or was a danger of which he knew or by the exercise 
of ordinary care might have known, he cannot recover against 
the master. Campbell v. Hackfeld & Co., 20 H. 245, 248 
(1910). 

10. In an action by a servant against his master to recover 
damages for personal injuries alleged to have been sustained 
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by him as the result of the master’s negligence, it was incum- 
bent on the servant to show affirmatively a neglect of some 
duty on the part of the master, which the master owed to him 
while so employed, and which neglect was the sole and proxi- 
mate cause of the injury. There being no evidence of negli- 
gence, the injury must be considered one of the usual and 
ordinary risks incident to the employment, which the servant 
assumed, and an order of court directing a verdict for the 
master is correct. Freitas v. Pioneer Mill Co., 20 H. 385 
(1911). 

11. A servant is deemed in law to have contemplated the 
possibility of accidents due to the negligence of his fellow serv- 
ants with whom he comes in contact in the course of the per- 
formance of his duties. (Silva v. Ewa Plantation, 91 H. 129 
(1912). 

12. The master owes to a servant the duty of employing 
reasonably careful and competent workmen. Silva v. Ewa 
Plantation, 21 H. 199, 131 (1919). 

18. The common law rule that a servant injured by the 
negligence of a fellow servant has no remedy against the com- 
mon employer is settled law in this jurisdiction. Silva v. Ewa 
Plantation, 21 H. 199, 130 (1912); Campbell v. Hackfeld, 
20 H. 33, 85 (1910); Mejea v. Whitehouse, 19 H. 159, 160 
(1908). 

14. An employer is not liable for an injury to one em- 
ployee occasioned by the negligence of another engaged in the 
same general undertaking; it is not necessary that the servants 
should be engaged in the same operation or particular work; 
it is enough, to bring the case within the general rule of exemp- 
tion, if they are in the employment of the same master, en- 
gaged in the same common enterprise, both employed to per- 
form duties tending to accomplish the same general purposes. 
Silva v. Ewa Plantation, 21 H. 129, 131 (1912). 

15. The master is not exempt from liability for an injury 
to his servant, caused by a defective appliance, by reason of 
an intervening act or cause, where the latter grew out of, was 
related to, and made necessary by, the negligence of the master 
in furnishing such defective appliance. Ward v. Inter-Island 
S. N. Co., 92 H. 488 (1915). AFFIRMED Fed 
(May 15, 1916). 

16. It is the duty of the master to furnish suitable and 
safe appliances for his servants to conduct his business with, 
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and this duty is not fulfilled by simply. furnishing appliances 
that may be used, but which, owing to their defective condition - 
are liable to be misplaced and thereby necessarily, subjecting 
the servant to extraordinary risks by replacing them. Ward 
v. Inter-Island S. N. Co., 22 H. 488, 490 (1915). 

17. If the master negligently furnishes unsuitable ap- 
pliances for conducting his business by reason of which his ser- 
vant is injured, he is responsible in damages to the servant 
for such injuries, although the latter may have been negligent, 
unless the negligence of the latter was the proximate cause, 
or a proximate cause, of the injury. Ward v. Inter-Island 8. 
N. Co., 22 H. 488, 495 (1915). 

18. Where the evidence did not show that. the servant 
continued in his work relying upon a promise by the master 
to change the condition of a conveyor which later caused an 
accident he was held not to have assumed the risk. Ward v. 
Inter-Island S. N. Co., 22 H. 66, 78 (1914). 

19. The defendant negligently continued the use of a de 
fective cable on its coal conveyor which, by reason of its defect- 
ive condition, came off certain pulleve designed to hold it in 
position, and the plaintiff, an employee of the defendant. on 
the conveyor, in attempting: to restore the cable to its proper 
position was injured; the question, whether the proximate cause 
of the plaintiff’s injury was the negligence of the defendant 
in failing to furnish a reasonably safe cable for use, was held 
not a question of science or legal knowledge, but a question of 
fact for determination by a jury. Ward v. Inter-Island 8. N. 
Co., 22 H. 66, 73 (1914). 

20. The assumption of the ordinary risks of an employ- 
ment by a servant does not extend to those risks arising from 
defective machinery where the defects are known to the master 
and at the complaint of the servant he has promised the servant 
to replace the defective appliance with one that is suitable. 
Ward v. Inter-Island S. N. Co., 22 H. 488, 490 (1915). 


IV. LIABILITIES FOR INJURIES TO THIRD PERSONS. 


21. If the act be done in the execution of the authority 
given the servant by his master, and for the purpose of per- 
forming what the master had directed, the master will be 
responsible whether the wrong done be occasioned by negli- 
gence, or by a wanton and reckless purpose to accomplish the 
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master’s business in an unlawful manner. Cummins v. Sum- 
` ner, 8 H. 170, 177 (1869). 

21a. A master and his servant cannot be sued jointly in 
tort for acts done by the servant while acting in the scope of his 
authority. Ah Sing v. Macintyre, T H. 196, 198 (1887). 

22. Under a statute (Act 27, S. L. 1884, since repealed) 
permitting owners of licensed vehicles to procure licenses for 
drivers thereof, who paid the owners $30.00 per week for the 
use of the vehicle, making their profit out of their receipts over 
this sum, the owner of the vehicle reserving the right to dis- 
charge or suspend the driver for misconduct, it was held that 
the drivers were servants of the owners, and the latter were 
liable for damages resulting from collision. Wiliams v. Pan- 
theon Stables, 8 H. 168 (1890). 

23. An employer is liable for the conduct of his servant, 
whether it is lawful or not, if it is within the scope of the au- 
thority conferred upon him, either expressly or by fair impli- 
cation. Duncan v. Wilder S. 8. Co., 8 H. 411, 418 (1892). 
Sez Ah Sing v. Macintyre, 7 H. 196 (1887). 

24. If an act of a servant was necessary to accomplish 
the purpose of his employment and was intended for that pur- 
pose, however ill-advised and improper, then it was implied 
in the employment, and the master is liable, though the servant 
may have executed it wilfully and maliciously. Duncan v. 
Wilders S. S. Co., 8 H. 411, 414 (1891); Colegrove v. “City 
of Columbia,’ 11 H. 693, 700 (1899). 

25. The master is responsible to third persons for injuries 
throngh the negligence of his servant while acting within the 
scope of his employment. Kalua v. Camarinos, 11 H. 557, 
558 (1898); Matsumura v. County of Hawaii, 19 H. 496, 


500 (1909). 
V. CONTRACT LABOR LAWS. 


26. Desertion was not a defense to the fulfillment of a 
labor “contract, nor was crime, and where a laborer was sent 
to jail for an offense against his master during the term of 
his contract, after he had completed his imprisonment he was 
required to- complete his term of service with his master. 
Wood v. Afo, 8 H. 448 (1878). 

27. Under the contract labor laws the contract was re- 
quired to be in both English and Hawaiian, and it was essen- 
tial that both versions be signed by both parties. Unna v. 
Kealaula, 3 H. 690 (1876); Kaalaea Plantation v. Bolabola, 
3 H. 818 (1877). 
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28. Under the contract labor laws it was held that a labor 
contract containing a clause by which the laborer bound himself 
to work for his masters “or their assigns, in case of the trans- 
fer of Waiohinu plantation,” was enforceable by the masters 
in behalf of their assignees after the sale of the plantation. 
J. Nott & Co. v. Kanahele, 4 H. 14 (1877). Compare Wai- 
hee Plantation v. Kalapu, 3 H. 760 (1877). 

29. Under the contract labor laws it was held that a 
contract laborer could not be held to service by an assignee or 
purchaser from the master with whom the laborer contracted. 
Widemann v. Lonoaea, 4 H. 50, 55 (1877); Owners of Wathee 
Plantation v. Kalapu, 8 H. 760 (1877). . Sex Dreier v. Kuaa, 
4 H. 534 (1882); In re Gip Ah Chan, 6 H. 25, 41 (1870). 

30. Under the contract labor laws it was held that an 
attempted assignment of the contract by the master, which was 
held illegal, was not such a violation of the terms of the con- 
tract as would absolve the servant from carrying out his 
“agreement to work for the master during the stipulated term. 
Dreier v. Kuaa, 4 H. 544 (1882). 

31. <A labor contract may be cancelled for the default or 
misdoings of the agents and overseers of the master. Board 
of Immigration v. Estrella, 5 H. 211, 215 (1884). 

89. An overseer of contract labor, who is guilty of cruelty 
or of misusage is a “master” and may be punished under a 
law prescribing penalties for cruelty by master to servant. 
Board of Immigration v. Estrella, 5. H. 911, 215 (1884). 

33. Where a labor contract provided that the laborer: was 
to work for the three years for his master it was held that this 
meant three calendar years, and that additional service could 
not be required for time lost from illness. Rickard v. Couto, 
5 H. 507, 510 (1885). Compare Wood v. Hookina, 8 H. 102 

(1869); Wood v. Afo, 8 H. 448 (1878). 

34. Under the Hawaiian contract labor laws a servant 
who willfully absented himself from work could not be com- 
pelled to make up the time lost unless the master secured an 
adjudication that the absence was without legal excuse and a 
sentence that the lost time must be worked out. Rickard v. 
Couto, 5 H. 507, 514 (1885). 

35. Where a labor contract provided that the employer 
should pay a certain wage to bachelors and married men with- 
out children, and an additional sum to a married man having 
one child under twelve years of age,.the employer is not bound 
to pay the additional wage to one who was married and had 
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no children when the contract was signed, but had a child 
born afterwards. Board of Immigration v. Hakalau Planta- 
tion, 7 H. 254 (1888). 

36. It is not a violation of a labor contract where the 
laborer consented to work in the master’s schooner instead of 
his sugar plantation. Afong v. Kale, 7 H. 594 (1889). 

37. A labor contract made with the board of immigration 
whereby the board turned over the laborer to a sugar company 
to labor for it, was held not to be “assigned.” Hilo Sugar Co. 
v. Mioshi, 8 H. 201 (1891). 

38. The masters and servants act (Act of June 21, 1850, 
as amended, repealed by Organic Act) which provided that a 
binding contract may be made to labor for a term of years 
was held not to be contrary to constitutional provisions prohib- 
iting involuntary servitude except for crime. Hilo Sugar Co. 
v. Mioshi, 8 H. 201 (1891). 

39. A fair and honest contract to work for another, 
willingly and freely made, with a knowledge of the circum- 
stances, cannot be said to have created a condition of involun- 
tary servitude, and if such a contract is lawful in its incep- 
tian, it does not become illegal and unconstitutional at the op- 
tion of one of the parties to it. Hilo Sugar Co. v. Mioshi, 
8 H. 201, 205 (1891). 

40. Under the masters and servants act, since repealed, a 
clause in a contract for labor requiring the servant to work two 
days for each day of unexcused absence, did not prevent penal 
enforcement of the contract. Laupahoehoe Sugar Co. v. Kana- 
ele, 9 H. 468 (1894). 

41. Actions under the masters and servants act (P. L. 
$1384 et seg., repealed by the Organic Act) were civil actions. 
Honomu Sugar Co. v. Sayewiz, 12 H. 96 (1899). See Cool- 
idge v. Puaaiki, 8 H. 810, 814 (1877). 


MAYHEM. 


1. If an assault to maim be charged, one of the methods 
enumerated in the statute must be averred. King v. Jones, 
3 H. 330 (1879). 

2. A charge of mayhem by biting and tearing off an ear, 
is sustained by proof that a portion of the ear was bitten off. 

Republic v. Gallagher, 9 H. 587 (1894). 
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MECHANIC'S. LIENS. 
I. NATURE. 


1. A mechanic's lien does not exist until notice thereof is 
filed. Lucas v. Redward, 9 H. 98 (1893). 

2. Though the mechanic’s lien is given by statute, and 
not by contract, it is dependent upon and does not exist in 
the absence of contract., Lewers & Cooke v: Wong Wong, 
22 H. 765, 769 (1915). SEE Hackfeld £ Co..v. Hilo R. R. 
Co., 14 H. 448, 451 (1902); Lucas v. Hustace, 20 H. 693 
(1911); Allen d Robinson v. Reist, 16 H. 23 (1904). 


II. RIGHT TO LIEN. 


3. An abandonment of the work by a building contractor 
does not work a forfeiture of the rights of a sub-contractor 
with reference to materials furnished before the abandonment. 
Allen & Robinson v. Redward, 10 H. 151, 157 (1895). 

4. A materialman is entitled to a lien only for the mate- 
rials which are incorporated into the structure. Allen & Rob- 
inson v. Redward, 10 H. 151, 159 (1895). ` 

5. The notice of a lien for material furnished by a ma- 
terialman should show the class, or. kind or nature of the 
material and no lien should be allowed for anything which 
does not fairly come within the definition of materials. Allen 
£ Robinson v. Redward, 10 H. 151, 161 (1895). 

6. Proof that materials were ordered for the building, 
were furnished for the building and were delivered at the 
building is at least prima facie proof that they were put into 
the building. Allen v. Lincoln, 12 H. 356 (1900). 

7. A materialman furnishing materials to a subcontractor 
is entitled to a lien upon the property. Hackfeld & Co. v. 
Hilo R. R. Co., 14 H. 448, 453 (1909). Sere Allen & Robin- 
son v. Redward, 10 H. 151 (1895). 

8. A materialman who furnished material used in a struc- 
ture is entitled to a lien under the mechanie’s lien law, even 
though no contractual relation exists between himself and the 
owner, and may rely both on his lien and the personal liability 
of the subcontractor. Hackfeld v. Hilo Railroad Co., 14 H. 
448, 453 (1902). 

9. There is no mechanie’s lien for cash advanced to a sub- 


contractor to be used in paying laborers on the work. Mack- 
feld v. Hilo Railroad Co., 14 H. 448 (1902). 
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10. A mere trespasser has no lien under the statute for 
materials furnished and used in a building on another’s land. 
Allen & Robinson v. Reist, 16 H. 23 (1904); Lucas v. Hus- 
tace, 20 H. 693, 697 (1911). 

11. A materialman’s lien cannot be enforced for lienable 
items under an entire contract which covers nonlienable items 
also. Bierce v. Hutchins, 16 H. 418, 425 (1905). SEE 205 
U. S. 840 (1907). 

12. The right to a lien which is given by statute to a 
materialman can not be destroyed by a provision against liens 
contained in the contract between the owner of the building and 
the contractor, to which contract the materialman was not a 
party and of which he had no knowledge. Lucas v. Hustace, 
90 H. 693 (1911). 

18. The right to a lien accrues in favor of subcontractors 
and materialmen independently of the original contractor and 
not by way of subrogation to the rights of the latter. Lucas 
v. Hustace, 20 H. 698, 695 (1911); Allen & Robinson v. 
Redward, 10 H. 151, 153, 154 (1895). 


HI. PROCEEDINGS TO PERFECT LIEN. 


14. The owner of the property is a necessary party de- 
fendant in an action to enforce a materialman’s lien, and | 
execution may issue against the property even though a judg- 
ment cannot be entered against the owner personally. Hopper 
v. Lincoln, 12 H. 852 (1900). 

15. Where the owner of a building in process of construe- 
tion takes the work from the contractor and completes it him- 
self a materialman of the contractor may file his lien within 
the statutory time after the completion of the building by the 
owner. Pacific Hardware Co. v. Lincoln, 12 H. 358 (1900). 

16. The fact that materials are charged on the material- 
man’s books to the contractor alone is some evidence that they 
were furnished on his credit, but is not prima facie evidence 
that his credit was relied on to the exclusion of the credit of the 
building. Jlackfeld & Co. v. Hilo Railroad Co., 14 H. 448, 
458 (1902). 

17. Proceedings have been “commenced” within the mean- 
ing of the mechanie's lien law when the complaint has been 
filed and summons issued with the intent that it be served 
promptly. Hackfeld v. Hilo Railroad Co., 14 H. 448, 458 
(1902). ee 

18. There is a variance, justifying a directed verdict, 
between an allegation of a contract between the owner and 


»” 
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materialman and proof of a contract between the owner and a 
contractor and another between the contractor and material- 
man. Allen & Robinson v. Reist, 16 H. 98 (1904). 

19. Defects in a notice of a mechanic’s lien cannot be 
cured by amendment after the expiration of the period named 
in the statute. City Mill Co. v. Horita, 21 H. 585, 588 
(1913). 

20. A building is to be deemed complete, within the 
meaning of the statute relating to the liens of mechanics and 
materialmen, upon abandonment by the contractor when the 
building is substantially but not entirely completed and the 
owner takes no steps to complete it. Lansing v. Dondero, 21 
H. 736 (1918). 

21. The rule applicable to the construction of a mechan- 
ic’s lien statute is that the requirements which are to be met 
by persons who may assert the lien must be strictly complied 
with, but that the remedial portions of the statute are to be 
liberally construed. Lewers & Cooke, Lid., v. Wong Wong, 
99 H. 765, 768 (1915). 


IV. OPERATION AND EFFECT. 


99. ` Where an order was made that judgment might be 
had against a garnishee and judgment was not entered, it 
was held that such judgment was not a. recorded judgment, 
so as to give it priority over a mechanic’s lien. Lucas v. 
Redward, 9 H. 23, 26 (1893). 

23. A sub-contractor’s or materialman’s lien is not lim- 
ited to the amount due the principal contractor. Pacific Hard- 
ware Co. v. Lincoln, 12 H. 858, 861 (1900); Allen € Robin- 
son v. Redward, 10 H. 151, 154 (1895). 

24. Under section 2862, R. L. 1915, a lien cannot exist 
or be enforced against any of the structures there named sep- 
arately from the interest of its owner in the land upon which 
it is situated. Hmmeluth v. Au In Kwai, 20 H. 180 (1910); 
City Mill Co. v. Horita, 21 H. 585, 589 (1918). 

25. The statutory period for the filing of liens of me- 
chanics and materialmen commences to run only from the 
final completion of the structure. When labor and material 
required by the terms of a contract for the erection of a 
building are not furnished in the first instance and are subse- 
‘quently supplied by the contractor at the request of the owner, 
the latter refusing to accept the building as at first tendered, 
the final completion of the structure, within the meaning of 
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section 2174, R. L., as amended by Act 97 of the Laws of 
1909 (Sec. 2864, R. L. 1915) dates from the time the omis- 
sions are so supplied, even though in the meantime the owner 
takes possession of the property. Lucas v. Hustace, 91 H. 
119 (1912). 

26. Under R. L. 1915, Sec. 2864, the description of the 
‘property against which a lien is sought must be such as to 
enable not only the owner but also prospective purchasers and 
creditors to identify the property.. City Mill Co. v. Horita, 
91 H. 585 (1918). l 

27. In a notice of a materialman’s lien the property was 
described as the building erected under a certain contract with 
the owner and “Lot 8, Block 103, Palolo Tract.” The facts 
were that the building stood mainly on lot 10 and to a slight 
extent only on lot 8. Held, that, while courts are liberal in 
the construction of descriptions in notices of liens, the deserip- 
tion in this case was precise and unambiguous and did not 
include lot 10 and that no lien attached to lot 10 because not 
included in the description or to lot 8 because the building 
stood substantially on lot 10 or to the building separately or 
any part thereof because not within the contemplation of the 
statute. City Mill Co. v. Horita, 21 H. 585 (1913). 

28. Under Chap. 162, R. L. 1915, where land is leased 
for a term of years and the lease contains a covenant on the 
part of the lessee to erect thereon a certain building which 
will revert to the lessor upon the determination of the lease, 
and the right of re-entry upon non-payment of rent or other 
breach of covenant is reserved, the lessor and lessee are both 
“owners” within the meaning of the statute, and the lien of a 
materialman who has furnished to the contractor materials 
which were used in the construction of the building will at- 
tach to the interest of the lessor in the land as well as to that 
of the lessee. Lewers & Cooke, Ltd., v. Wong Wong, 22 H. 
765 (1915). 

V. ESTOPPEL TO ENFORCE. 


29. A surety on a building contractor’s bond, the condi- 
tion of which is that the building shall be delivered free of 
all liens, is not estopped to assert his own materialman’s lien. 
Allen v. Lincoln, 9 H. 864 (1894). 

30. An agreement of the contractor to give sufficient evi- 
dence that the premises are free from liens and to indemnify 
the owner for payments made in discharging a lien does not 
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estop a materialman from enforcing a lien. Allen & Robinson 
v. Redward, 10 H. 151, 157 (1895). 

31. “An assignment to the materialman by the contractor 
of all moneys payable under the contract, ‘accepted by the 
owner “subject to all the conditions of the contract,” does 
not estop the materialman from enforcing the lien. Allen & 
Robinson v. Redward, 10 H. 151, 157 (1895). 


MONEY PAID. 
SEE Assumpsit. 


Money paid in pursuance of an illegal and fraudulent con- 
tract, where both parties were in pari delicto, and the contract . 
was executed, cannot be recovered back. Alona v. Kupau, 
4 H. 448 (1881). 


MONEY RECEIVED. 


SEE Assumpsit. 


1. If money has come into one's hands wrongfully under 
such circumstances that in equity and good conscience he ought 
not to retain it the law raises an implied obligation upon his 
part to refund it. Tillman v. Spencer, 2 H. 178, 182 (1859). 

2. Assumpsit lies for money had and received, and not 
case. McKeague v. Helen, 8 H. 828 (1879). 

3. Where money has been voluntarily paid on a contract 
it cannot be recovered back without proof that the one to whom 
it was paid has failed to perform his contract. Levy v. Azbill, 
14 H. 316 (1902). 

4. An action for money had and received may in general 
be maintained whenever the defendant has received money 
which is the property of the plaintiff and which the defend- 
ant is obliged by justice and equity to refund. state of 
Scrimgeour, 17 H. 122 (1905); Brown v. Judd, 17 H. 601 
(1906). 

5. The common law action for money had and received 
lies against a public officer for illegal exactions. Seattle B. 
& M. Co. v. Campbell, 17 H. 864, 366 (1906). 

6. An action for money had and received may be main- 
tained by the mortgagor’s assignee against the mortgagee's 
attorney on foreclosure, to recover an excess of fee retained 
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by or paid to the latter out of, and with knowledge on his part 
that it came out of, the proceeds of the sale. There need be 
no privity other than what is implied in law between the 
plaintiff and defendant. Brown v. Judd, 17 H. 601 (1906). 


MONOPOLIES. 


A reasonable agreement which did not restrain the trade 
or prevent the competition of either party, and was good at 
common law, was held legal under the Anti-Trust Act of July 
2, 1890. Hawaiian Carriage Co. v. Schuman Carriage Co., 
17 H. 495 (1906). 


MORTGAGES. 


Mortgages of personal property. Ses Chattel Mortgages. 
Recovery of surplus on foreclosure. SEE Money Received, 5. 


I, REQUISITES AND VALIDITY. 


1. An absolute conveyance of land for an utterly inade- 
quate consideration may be treated as a mortgage and the 
grantee may. be required to reconvey on re-payment of the 
consideration paid. Williams v. Kaea, 1 H. 286 [423] 
(1856). 

2. Where a deed was duly executed, acknowledged and 
recorded, and a short time later the grantee. signed a document 
purporting to be a defeasance deed, there being many suspicious 
circumstances in connection with its execution, and the grantee 
having taken immediate possession of the premises and made 
valuable improvements thereon, it was held that the defeasance 
deed was fraudulent and void, and that the transaction was a 
sale, not a mortgage. Wahineloaaole v. Kapoohiwi, 4 H. 519 
(1882). 

3. If the mortgage contains enough to show a contract 
between the parties that it is to stand as a security to the 
mortgagee for future advances, it is sufficient to put a pur- 
chaser upon inquiry, and if he fails to make it he is not 
entitled to protection as a bona fide purchaser. Grinbaum 
v Heeia Sugar Oo. 5 H. 897, 408 (1885). 

4, Where a deed absolute is conpled with a defeasance 
it becomes a mortgage and at the expiration of the time agreed 
for the repayment the title does not vest in the grantee, and 
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the right to redeem is. still open to the grantors. Chave v. 
Dowsett, 6 H. 221, 224 (1879). 

5. Where property was conveyed to a husband in trust 
for his wife, and with the provision that it should not be sold 
or mortgaged during her life, a mortgage thereon subseguently 
made by the husband and wife was held invalid. Wilder v. 
Roland, 6 H. 647 (1887). 

6. An instrument conveying land in fee with a proviso 
that if the purchase money were repaid in six months it should 
remain the property of grantor, and if not it should be that of 
the grantee, was held to be a conditional sale, as the acts of 
the parties showed that such was their understanding. Ah 
Chong v. Kaluahine, 9 H. 571 (1894). 

7. A deed absolute upon its face, with an agreement by 
the grantee to reconvey on payment of a loan made pursuant 
to the execution of the deed, should be construed together as 
constituting a mortgage. Kahau v. Booth, 10 H. 332 (1896); 
Jones v. Wight, 8 H. 614 (1878); Chave v. Dowsett, 6 H. 
221, 224 (1879). 

8. A. description of mortgaged property by reference to 
other conveyances can be made certain by reference to these 
conveyances. Widemann v. Thomas, 10 H. 366 (1896). 

9. A mortgage is a conveyance of property as security. 
Bolte v. Treasurer, 18 H. 941 (1907). SEE In re Oahu R. & 
L. Co., 19 H. 544, 546 (1909); Allen v. Lucas, 15 H. 52, 
54 (1908); Malani v. Alapar, 18 H. 198, 194 (1900); Ka- 
noit v. Kaioipahia, 11 H. 326, 329 (1898); Campbell v. Ka- 
maiopili, 8 H. 477 (1872); Hardy v. Ruggles, 1 H. 255, 257 
[457, 460] (1856). 


II. RECORDING. 


10. A mortgage should be recorded though not acknowl- 
edged by a wife who has signed in release of her dower. 
Dreier v. Holt, 18 H. 179, 184 (1907). 


III. CONSTRUCTION AND OPERATION. 


(a) GENERAL RULES or CONSTRUCTION. 


11. Though the courts will in doubtful cases construe 
the contract to be a mortgage rather than a conditional sale, 
the intention of the parties, as ascertained by their situation 
and acts, must govern. Ah Chong v. Kaluahine, 9 H. 571, 
574 (1894). 
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12. The.condition in a trust deed securing corporation 
bonds, that upon default in the payment of interest the prin- 
cipal shall, upon the option of a majority of the bondholders, 
become immediately due, does not deprive a minority bond- 
holder of his right to foreclose in equity. Estate of Parker, 
14 H. 347, 357 (1902). 


(b) Parts AND DEBTS SECURED. 


13. The agreement under which advances to a certain 
amount are to be made need not be in writing, to be binding 
and effectual against subsequent liens, but it must be contem- 
poraneous with the mortgage, and no subsequent oral agree- 
ment can make a mortgage to secure future advances effectual 
in preference to a junior incumbrance. Grinbaum v. Heeia 
Sugar Co., 5 H. 397, 403 (4885). 

14. Where a mortgage is made to secure future advances 
it is immaterial to a subsequent mortgagee whether they are 
made by the original mortgagee or his assignee. Grinbawm 
v. Heeia Sug. Co., 5 H. 397, 404 (1885). 

15. A mortgage cannot operate as security for a greater 
sum than that expressed on its face. Yock Kee v. Hilo Mer- 
cantile Co., 13 H. 426 (1901). 

16. Where the name of the mortgagee in a note and mort- 
gage was through a mistake erroneously described as the Ha- 
waiian Evangelical Association instead of the Board of the 
Hawaiian Evangelical Association, a corporation, the party in- 
tended and for whose benefit the note and mortgage were exe- 
cuted and delivered, and there was in existenc a voluntary 
unincorporated association known as the Hawaiian Evangelical 
Association, a bill to foreclose said mortgage may be brought 
by the assignee of the Board of the Hawaiian Evangel- 
ical Association, a corporation, without first reforming’ the 
note and mortgage and without joining the voluntary unincor- 
porated association as a party. Chamberlain v. Bush, 17 H. 
119 (1905). 


(c) Property MORTGAGED AND Estates OF PARTIES 
THEREIN, 


17. Under a mortgage of an interest in a cane-planting 
contract, by the terms of which contract the contractor is to 
receive the surplus after his debts are paid, the mortgagee 
takes nothing when there is no surplus. Sing Chong & Co. 
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v. Hutchinson Plant. Co., 5 H. 452 (1885). SEE Makee v. 
Dominis, 8 H. 579 (1874). 

18. A mortgage by a cane-planter of his interest in the 
contract bears a close resemblance to a mortgage by a partner 
of his partnership interest, which covers only the residuum 
or surplus after partnership debts are paid. Sing Chong d 
Co. v. Hutchinson Plantation Co., 5°H. 452, 454 (1885); 
Makee v. Dominis, 3 H. 579 (1874). 

19. A mortgage given by a widow who had a dower inter- 
est in land, and also an interest as an heir of her deceased sons, 
was valid after the widow’s death as to the latter interest. 
Ananu v. Humphreys, 7 H. 410 (1888). 

20. The mortgagee of a rice plantation who takes pos- 
session for condition broken under a power in the mortgage, 
is entitled to paddy which he subsequently harvests, as against 
creditors of the mortgagor, and may maintain replevin for 
same, if taken under execution upon a judgment against mort- 
gagor. Ho Sun v. Hitchcock, 9 H. 616 (1895). 

21. A mortgagee has sufficient title or interest after de- 
fault by the mortgagor to enable him to bring a statutory 
action to quiet title against third parties. Allen v. Lucas, 
15 H. 52 (1903). 

22. A mortgage of “all that certain rice plantation, * * * 
and all additions and accretions thereto or connected therewith 
or to be therewith connected, * * * and all other species 
of property part and parcel thereof or to become parcel there- 
of,” covers lands originally leased and afterwards either pur- 
chased or newly leased, as well as newly acquired leasehold 
or fee simple lands, which are essential and appropriate to 
the use and operation of the plantation as a “going concern.” 
Castle Estate v. Haneberg, 20 H. 198, 129 (1910). 


IV. RIGHTS AND LIABILITIES OF PARTIES. 


23. A mortgagee who has entered into possesion of the 
mortgaged premises for a breach of a covenant in the mortgage, 
is authorized to make expenditures for the preservation of 
the estate pending foreclosure, and may charge interest and 
commissions on advances and on sales. Watson v. Akanaliilit, 
6 H. 570, 572 (1885). 

24. A mortgagor is entitled to possession of mortgaged 
premises as against all persons except the mortgagce and 
those claiming under him. Kanot v, Kaioipahia, 11 H. 326 
(1898). 
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25. Grantees of different parcels of land subject to a mort- 
age, who hold by voluntary deeds without warranties from the 
mortgagor, should contribute ratably to the discharge of the 
mortgage; and no one of them by procuring a partial release 
of his lot and an assignment of the mortgage to himself can 
compel the others to pay more than their proportion. Ernest- 
‘berger v. Nahau, 18 H. 377 (1907). 


V. ASSIGNMENT OF MORTGAGE OR DEBT. 


26. A parol assignment of a mortgage of real estate, ac- 
companied with endorsement of mortgage and delivery of the 
mortgage deed was held valid in the absence of a statute re- 
quiring that such assignment should be in writing. Hackfeld 
v. Akina, 6 H. 114 (1873); Grinbaum v. Heeia Sugar Co., 
5 H. 397, 403 (1885). 

27. A mortgagee of a leaschold, although by assignment as 
security only, has the legal title and is liable as assignee 
whether in possession or not, upon all the covenants that run 
with the land. Carter v. Wing Chong Wai Co., 12 H. 291, 
294 (1899); Cartwright v. Widemann, 9 H. 685, 693 (1892); 
Hop Sing Co. v. Kam On, 7 H. 138, 144 (1887). 

28. An assignee of a mortgage and note, who -holds the 
same as collateral security, may bring foreclosure suits in his 
own name. Hackfeld v. Achi, 16 H. 489, 500 (1905). 

29. The W. A. Co., mortgagee, in order to secure its 
bonds, assigned property, which may have included the above 
mortgage, by deed of trust which authorized the W. A. Co. 
until default on its part to “possess and enjoy the said prem- 
ises with the appurtenances and all and singular the rights and 
privileges hereinbefore described, to manage and use the same 
and receive and take the income, earnings, rents, issues and 
profits thereof.” This gave that company the right to exer- 
cise the power of sale in the mortgage. Peterson v. Waialua 
Agr. Co., 18 H. 157 (1906). 

30. The assignment of notes secured by a mortgage oper- 
ates as an assignment of the mortgage although there is no 
formal assignment of the mortgage. Castle Estate v. Hane- 
berg, 20 H. 123, 181 (1910). 

VI. TRANSFER OF EQUITY OF REDEMPTION. 

31. When the legal title becomes united with the equitable 

title so that the owner has the whole title, the mortgage is 


merged and extinguished by the unity of title. Wilfong v. 
Paty, 7 H. 120, 127 (1887). 
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„VIL PAYMENT. 


32. A part payment of a debt, secured by mortgage does 
not prevent a foreclosure of the entire estate. It must be a’ 
payment of the whole amount due. Burbank v. Wood, 2 H. 
591, 598 (1862). 

33. A mortgage debtor may in the first place appropriate 
a payment to whatever account he pleases, either principal or 
interest, or to another. debt due the mortgagee; but where he 
fails to designate to what debt the payment shall be applied 
by the mortgagee, the latter may apply it to a claim against 
the debtor for which he has no security, or among secured 
claims to that for which he has the least security. Grin- 
baum v. Heeia Sugar Co., 5 H. 405, 409 (1885). 

34. Payment of the mortgage debt when. due or before it 
is due revests the title in the mortgagor without a re-convey- 
ance. Kanoù v. Kawoipahia, 11 H. 326 (1898). 

35. The heirs at law of a deceased mortgagor or his 
widow, or his administratrix, may redeem a mortgage on real 
estate. Kahoomana v. Carvalho, 11 H. 516 (1898). 


VIII. FORECLOSURE BY ENTRY AND POSSESSION. 


36. The certificate of entry provided for in the statute 
relating to foreclosure of mortgages by entry and possession 
(R. L. 1915, §2856) is evidence of all the facts therein 
- stated. Butterfield v. Bon, 12 H. 887 (1900). COMPARE 
Peterson v. Waialua Agr. Co., 18 H. 157, 160 (1906). 

87. The words “time of entry” in the statute relating to 
foreclosure of mortgages by entry and possession, S. L. 1874, 
Ch. 48 (R. L. 1915, $2856) mean the date of entry, not the 
hour and minute of the day. Butterfield v. Bon, 12 H. 887 
(1900). 

38. Foreclosure by entry is not completed until one year 
after entry and an attempt at foreclosure by entry, if unlaw- 
ful, may within said year be enjoined as well as an attempt 
at foreclosure by sale before the sale is completed. Hilo v. 
Liliuokalani, 15 H. 507 (1908). 

39. A mortgagee, after peaceable entry for foreclosure, 
is entitled to the rents although a foreclosure sale was substi- 
tuted for the foreclosure by entry. The certificate of entry 
intended by the statute (Sec. 2856, R. L. 1915) does not 
require averment of default in the conditions of the mortgage. 
Peterson v. Waialua Agr. Co., 18 H. 157 (1906). 
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IX. FORECLOSURE BY EXERCISE OF POWER OF SALE. 


40. No seizure and sale under a mortgage to secure the 
payment of an unliquidated sum would be valid until after 
the amount due became fixed by legal investigation. Johnson 
v. Tisdale, 4 H. 605, 608 (1883). 

41. The seizuré and sale of property under a power of 
sale in a mortgage, where the amount secured is unliquidated ` 
and is in dispute, will render the mortgagee liable in damages. 
Johnson v. Tisdale, 4 H. 605 (1883). 

42. To effect a valid sale under a power contained in a 
mortgage all the directions of the power must be complied with, 
and where a power prescribed that a sale might be made after 
entry and taking possession of the property, a demand for 
payment, accompanied by threats to foreclose was held not 
equivalent to an entry, and the sale was invalid. Silva v. 
Lopez, 5 H. 262 (1884). 

43. In an action to set aside a sale under a power con- 
tained in a mortgage, on the ground of irregularities, it was 
held that neither the mortgagor nor purchasers at the sale were 
entitled to recover consequential or resulting damages. Silva 
v. Lopez, 5 H. 494 (1885). 

44. Where a mortgage is foreclosed under a power of sale 
the acts to be done by the mortgagee in order to sell the mort- 
gaged property may be performed by his agent or attorney. 
Wailuku Sugar Co. v. Dean, 8 H. 108 (1890). 

45. Equity has no jurisdiction of an action brought solely 
to obtain a writ of possession for a purchaser at a foreclosure 
sale made under a power of sale and without suit. Carter v. 
Kaikainahaole, 14 H. 515 (1902). 

46. A foreclosure sale cannot be set aside if made in 
accordance with the provisions of the mortgage, even if the 
statute relating to foreclosures under powers of sale is uncon- 
stitutional in whole or in part. Maile v. Carter, 17 H. 49 
(1905) ; Carter v. Kaikaimahaole, 17 H. 528, 584 (1906). 

47. A mortgagee is not obliged to render an accounting 
to the mortgagor as a condition precedent to foreclosure under 
a power, even though the amount secured by the mortgage 
was left with him to be applied, and was so applied in part at 
least with the mortgagor’s consent, to the cost of improvements 
on the mortgaged premises. Maile v. Carter, 17 H. 49, 52 
(1905). 

48. Ordinarily, unless required by the mortgage, it is not 
necessary to advertise a foreclosure by posters in addition to 
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newspapers, or to sell in parcels a lot mortgaged as a whole. 
Maile v. Carter, 17 H. 49, 58 (1905). Sre Cooper v. Island 
Realty Co., 16 H. 92 (1904) ; Desky v. Booth, 16 H. 506 
(1905). 

49. Assuming that, when a GEE authorizes the mort- 
gagee upon a breach to enter and foreclose, entry is a condition 
- precedent to foreclosure and that if such entry is not made 
equity may set aside the foreclosure sale, where the bill does 
not clearly show that such entry was not made equity will not 
intervene. Maile v. Carter, 17 H. 49, 54 (1905); Silva v. 
Lopez, 5 H. 262 (1884). 

50. Upon the foreclosure under a power of sale made 
after the death of the mortgagor the surplus, after payment of 
the mortgage debt, goes to the administrator of the estate of 
the mortgagor and not to the mortgagor’s heirs, when it is re- 
quired to pay the decedent’s debts. Whitney v. Ross, 17 H. 
453 (1906). 

51. The affidavit of foreclosure under a power of sale 
by the mortgagee’s attorney is evidence of the matters therein 
stated, namely, that the mortgagee had in all respects complied 
with the requisites of the power of sale in relation to all things 
to be done by him before selling the property. Carter v. Kai- 
katnahaole, 17 H. 528, 585 (1906). 

52. At a foreclosure sale under a power the auctioneer 
announced, by authority of the mortgagee’s attorney in general 
charge of the foreclosure, that immediate possession would be 
given, and inserted in the memorandum signed by him “posses- 
sion given at once.” A deed without covenants was delivered 
to the purchaser but immediate possession was not given. Held, 
in an action for breach of contract, the agreement as to imme- 
diate possession was not merged in the deed, was not nudum 
pactum, was within the scope of the attorney’s apparent au- 
thority, and was in compliance with the statute of frauds. 
Cummings v. Pioneer Bldg. & Loan Assn., 18 H. 349 (1907). 
_ 53. Under R. L. 1915, Sec. 2851, it is sufficient to pub- 
lish mortgage foreclosure notices in the English language only. 
Weinzheimer v. Lufkin, 22 H. 188 (1914). 


X. FORECLOSURE BY SUIT. 
(a) Rient To FORECLOSE. 


54. Where a mortgage contains a covenant to cultivate cof- 
fee “to the satisfaction” of the mortgagee, it may be foreclosed 
by the mortgagee when he becomes bona fide dissatisfied with 
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the cultivation of the coffee. as v. Grossman, 13 H. 
195 (1902). 

55. “A” sold to “B” on May 11, 1900, certain land, with 
covenants against encumbrances. Taxes for the year, Swhich 
were assessed on January 1 against the grantor, became due on 
September 1. The taxes were paid by the grantee. The tax 
did not become a lien until September 1. Held. that there 
was a breach of covenant, the lien owing its existence to facts 
existing on the Ist of January. Cooper v. Island Realty Co., 
16 H. 92 (1904). SEE Jones v. Norris, 8 H. 71 (1890). 

56. A mortgage may be foreclosed for default in payment 
of interest. Upon such foreclosure, even in the case of the 
absence of a stipulation that the entire debt shall at once ma- 
ture, the mortgagee may collect the whole: debt, principal as 
well as interest, from the proceeds of sale. Coons v. Island 
Realty Co., 16 H. 92,103 (1904). 

57. Tn a suit for the foreclosure, for default in the’ pay- 
ment of interest, of a mortgage providing that upon default in 
payment of the principal or the interest the mortgagee may 
foreclose and apply the proceeds of the sale as far as necessary 
to the payment of the principal, the interest and the costs, in- 
cluding a reasonable attorney’s fee, tender of the amount of 
the interest and the costs of court is, in the absence of other 
defenses, and without a tender of a reasonable attorney’s fee 
for services to date of tender, insufficient to ward off fore- 
closure. Bowen v. Nakuina, 21 H. 470 (1918). ar 


(b) JURISDICTION AND VENUE 


58. A suit may be brought in one circuit for the fore- 
closure of a mortgage of land situated in another circuit: 
Malani v. Alapai, 18 H. 198 (1900). i 


(e) LIMITATION. 


59. Though the statute of limitations does not strictly 
constitute a bar to a bill to redeem from a mortgage, it being 
an equitable and not a legal right, equity adopts the statutory 
period of limitations of real actions. Ah Chong v. Kaluahine, 
9 H. 571 (1894). is 

60. Possession by the mortgagor and nonpayment of prin- 
cipal-or interest for the period applicable to real ‘actions after 
the debt falls due, raises a presumption that the debt has been 
paid and in the absence of proof of a recognition by the mort- 
gagor of the mortgagee’s claims within such period last past, 
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the mortgagee cannot foreclose. Hilo v. Liliuokalani, 15 H. 
507 (1903); Kipahulu Sugar Co. v. Nakila, 20 H. 620 
(1911). 

61. A mortgagee has his remedy against the land by fore- 
closure even though he has failed to present his claim to the 
administrator of the estate of the deceased mortgagor, within 
the time prescribed by R. L. 1915, Sec. 9493. Maile v. Car- 
ter, 17 H. 49, 52 (1905); Kaikainahaole v. Allen, 14 H. 527 
(1909); Campbell v. Kamasopik, 8 H. 477 (1879). 

62. <A bill to restrain foreclosure of a mortgage on the 
ground that the mortgage debt had been paid is properly dis- 
missed upon a finding sustained by evidence that payments of 
interest in advance had been made to include a period within 
ten years. Warren v. Nahea, 19 H. 382 (1909). 

63. Foreclosure of a mortgage is not barred merely be- 
cause the statute of limitations has run against the note for 
which the mortgage was given as security. Kipahulu Sugar 
Co. v. Nakila, 20 H. 620 (1911); Hilo v. Liliuokalant, 15 H. 
507 (1908); Castle v. Smith, 17 H. 32, 36 (1905); Maile 
v. Carter, 17 H. 49, 52 (1905); Katkainahaole v. Allen, 
14 H. 527 (1902) ; Campbell v. Kamaiopili, 3 H. 477 (1879). 


(d) PARTIES. 


64. 'The assignees of a mortgagor should be joined in a 
suit to foreclose the mortgage. Sing Chong d Co. v. Hutchin- 
son Plant. Co., 5 H. 452 (1885). 

65. It is not necessary to make the personal representa- 
tives of a mortgagor parties to a bill for foreclosure of a mort- 
gage upon real estate, unless it is sought to charge the person- 
alty of the decedent with the claim or with any deficiency 
over and above the proceeds of the land. Kapena v. Kalele- 
onalani, 6 H. 579, 581 (1885). 

66. The heir or devisee of a dese mortgagor, is the 
proper party defendant in an action to foreclose the mortgage. 
Kapena v. Kaleleonalani, 6 H. 579, 581 (1885). 

67. A suit to foreclose a mortgage may be brought 
against the mortgagors without joining a subsequent purchaser 
of a portion of the mortgaged premises, and a deficiency judg- 
ment against the mortgagors may be authorized without first 
foreclosing the interest of the subsequent- purchaser when that 
subsequent purchaser is the territory of Hawaii. Polybank 
v. Kawananakoa, 17 H. 82 (1905). Arrirmep: Polyblank v. 
Kawananakoa, 205 U. S. 349 (1907). 
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68. In a suit to foreclose a mortgage a defendant holding 
an inferior mortgage of the right, title and interest of plain- 
tif’s mortgagor cannot by cross bill have a mortgage from 
someone else of an undivided one-fifth interest in the same land 
foreclosed first or at least at the same time, the relief sought by 
the cross bill having nothing to do with the interest sought to 
be foreclosed in the original bill. Hackfeld v. Monsarrat, 
18 H. 332 (1907). 


(e) PLEADING, JUDGMENT AND Execution, 


69. A decree of foreclosure should allow redemption of 
the default, and a payment of the sum in arrears, at any time 
up to the date of the foreclosure sale. Cooper v. Island Realty 
Co., 16 H. 92, 105 (1904). 

70. An objection that there was a variance between the 
description of the premises in the mortgage and the decree of 
foreclosure is not ‘considered in the absence of a transcript 
showing the testimony on that point. Chamberlain v. Bush, 
17 H. 119 (1905). 

71. A bill to foreclose a mortgage of all the right, title 
and interest of the mortgagor in a certain piece of land alleging 
the execution and delivery of the mortgage and describing the 
interest of the mortgagor as set forth in the mortgage, which 
was “all his right, title and interest in and to certain premises” 
setting forth the metes and bounds, and also attaching a copy 
of the mortgage, is sufficient on demurrer to show the title of 
plaintiff and of its mortgagor, and it is not necessary to allege 
the amount or equity of the interest mortgaged. Hackfeld v. 
Monsarrat, 18 H. 882 (1907). 


(£) SALE. 


72. <A foreclosure sale should not be authorized.on credit. 
Cooper v. Island Realty Co., 16 H. 92 (1904). 

73, A plaintiff in a foreclosure suit should be allowed to 
be a bidder at the foreclosure sale. Cooper v. Island Realty 
Co., 16 H. 92, 106 (1904). 

74. It is within the discretion of the court based upon the 
showing made by the evidence to decree a sale of the mortgaged 
land in lots, or as a whole. Cooper v. Island Realty Co., 16 H. 
92, 105 (1904); Desky v. Booth, 16 H. 506 (1905). 

75. Where two parcels of land which are remote from 
each other are sold under foreclosure of mortgage, they ™ay be 
sold separately. Hackfeld v. Achi, 16 H. 489, 500 (1905). 


1 
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(g) DericrexcY; DISPOSITION OF PROCEEDS. 


76. In a bill to set aside a sale made under a power in a 
mortgage, plaintiffs offered to pay any amount found due upon 
the mortgage, and it was held that this gave equity the power 
to decree that plaintiffs pay the mortgagee the deficiency fol- 
lowing a subsequent sale on foreclosure by order of the court. 
Silva v. Lopez, 5 H. 594 (1886). 

77. The decree in a suit to foreclose a mortgage may not 
provide for entry of a deficiency judgment against the defend- 
ant when action on the note secured by the mortgage has been 
barred by limitation. Kipahulu Sugar Co. v. Nakila, 20 Hv 
620 (1911). 

78. In an action by a mortgagor to recover from the mort- 
gagee the surplus arising from a statutory foreclosure of a first 
mortgage the fact that a third person holds a second: mortgage 
on the same premises which has not been satisfied is no defense. 
Noar v. Bosse, 18 H. 352 (1907). 


(h) FEES or OOUNSEL. 


79. Fees paid by a mortgagee to an attorney for advice 
are not recoverable of the mortgagor in the absence of an 
agreement to that effect in the mortgage. Everett v. Bolles, 
3 H. 601 (1875). 

80. <A fee of $500.00 paid to attorneys in a foreclosure 
suit where the amount recoverable was in excess of $30,000.00 
is not unreasonable or excessive. Desky v. Orpheum Co., 18 
H. 634 (1901). 

81. Counsel fees in foreclosure suits cannot be allowed 
unless stipulated for in the mortgage. Cooper v. Island Realty 
Co., 16 H. 92, 106 (1904). 

82. An excess of fee retained by an attorney in a fore- 
closure case may be recovered by the mortgagor’s assignee in 
an action for money had and received. Brown v. Judd, 
17 H. 601 (1906). 

XI. REDEMPTION. 


83.. A judgment creditor of the mortgagor has no right, 
to redeem the mortgaged property after sale under foreclosure 
in the absence of a statute expressly conferring that right. 
Brown v. Bannister, 15 H. 271 (1908). 

84. There is no statute in this territory authorizing a 
mortgagor or other party in interest to redeem mortgaged prop- 
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orty after foreclosure sale. Brown v. Bannister, 15 H. 271 
(1903). ; 
XII. EFFECT OF FORECLOSURE. 


85. Where a lease was made subject’ to a mortgage and 
conditioned to be annulled on a foreclosure sale of the land, 
the vendee at foreclosure sale may bring the statutory proceed- 
ing for summary possession against the lessee. Robello v. 
Wong Quing, 5 H. 98 (1884). 

86. Where a mortgage is foreclosed in equity and sale is 
ordered by the court, equity would have jurisdiction, even by 
a subsequent and independent bill to issue a writ of possession 
and put the purchaser in possession. Carter v. Kaikainahaole, 
14 H. 515 (1902). 


MOTIONS. 
Ser Pleading, IX; New Trial. 


MUNICIPAL CORPORATIONS. 


Public contracts. SEE ALSO Territories. 
Liability for torts. Ser Counties. 


I. CREATION AND POWERS. 


1. Congress did not intend in creating the territory of 
Hawaii to create a municipal corporation proper with the 
liabilities of such a corporation. - Coffield v. Territory, 18 H. 
478 (1901). 

2. Counties, which are naturally quasi corporations and 
by the county act are made bodies corporate and politic and 
permitted to sue and be sued in their corporate names, are 
corporations within the meaning of the quo warranto statute, 
although they may not be w ibin the meaning of all statutes. 
Kaneeli v. Hardy, 17 H. 9, 17 (1905). 

3. Sec. 56 of the Organié Act authorizes the creation f 
county and city municipalities by special act, superseding, in 
respect to Hawaii, the general prohibition of act of J uly 30, 
1886, Ch. 818. "The provisions in Sec. 58 prohibiting the 
granting of private charters and special franchises do not apply 


to municipal corporations. “Lmmeluth v. Board of Supervisors, 
19 H. 171 (1908). ; i l 
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4. The power to enact health regulations having the force 
of law, may be delegated to municipalities and local boards of 
health. McCandless v. Campbell, 20 H. 411, 417 (1911). 
Ser Territory v. Dondero, 21 H. 19, 33 (1919). 


II. PROCEEDINGS OF SUPERVISORS. 


v 


5. A municipal board may waive its rules of procedure, 
either by formal action, or by failure to invoke them, or by 
ignoring them, if no objection is interposed. Territory v. 
Dondero, 21 H. 19, 21 (1919). . 

6. A municipal board can neither enlarge nor restrict its 
charter powers. A so-called rule of procedure, which purports 
to restrict the powers of the municipality is without force as 
against the validity of an ordinance passed in pursuance of 
statutory authority. Territory v. Dondero, 21 H. 19, 98 
(1912). . 
III. ORDINANCES. 

7. An ordinance prohibiting laundrymen from spraying 
clothes with water projected from the mouth is not invalid on 
the grounds that it is unreasonable or is class legislation direct- 
ed against Chinese. Territory v. Ah Choy, 17 H. 331, 335 
(1906). . l 

8. Imprisonment cannot lawfully be imposed for nonpay- 
ment of a fine for violation of an ordinance, unless authorized 
by statute. Territory v. Ah Choy, 17 H. 331, 335 (1906); 
Territory v. Whitney, 17 H. 174, 181 (1905). 

9. Ordinance 9 of the county of Oahu, relating to gutters 
on awnings, is void as conflicting with R. L. Sec. 959 (repealed 
Act 79, S. L. 1911), covering the same subject. Territory v. 
McCandless, 18 H. 616 (1908). 

10.. Under legislative authority to regulate all local police, 
sanitary and other regulations not in conflict with the general 
laws of the territory, a county has no power to prohibit by 
ordinance an act already made penal by territorial statute. 
Territory v. McCandless, 18 H. 616 (1908). Compares Ter- 
ritory v. Dondero, 21 H. 19, 30 (1912). 

11. Sections 2, 3 and 4 of ordinance No. 6 of the City 
and County of Honolulu, held to be inoperative for the reason 
that the provisions therein contained for the registering, 
licensing and bonding of persons to do “any plumbing work” 
are not expressed in or suggested by the title of the ordinance. 
Territory v. Furubayashi, 20 H. 559 (1911). 
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19. The title of an ordinance is sufficient if it fairly indi- 
cates to the ordinary mind the general subject of the ordinance, 
is comprehensive enough to reasonably cover all its provisions, 
and is not calculated to mislead. Territory v. Dondero, 21 H. 
19, 29 (1912); Territory v. Furubayashi, 20 H. 559-(1911). 

13. No ordinance shall be held invalid on the ground that 
it covers any subject or matter embraced within any statute 
or statutes of the territory, whether such ordinance is in con- 
flict with any such statute or statutes or otherwise. Territory 
v. Dondero, 21 H. 19, 30, 38 (1912); Territory v. Hop Kee, 
21 H. 206, 212 (1912). Compare Territory v. McCandless, 
18 H. 616 (1908). 

14. When so empowered by legislative authority, a mu- 
nicipality may have the right to pass ordinances upon specific 
subjects even though such ordinances are inconsistent with 
existing statutes, and nullify or supersede them. Territory v. 
Dondero, 21 H. 19, 88 (1912). 


IV. OFFICERS AND EMPLOYEES. 


15. Under Act 118, S. L. 1907, Chap. IH, R. L. 1915, 
the board of supervisors has no power to appoint or employ 
employees of the road department. Coster v. Trent, 19 H. 
352 (1909). 

16. The authority to make rules and regulations to gov- 
ern the selection and appointment of persons to be employed in 
the police and fire departments of the city and county of Hono- 
lulu, granted to the commission by Act 51, Session Laws 1913 
(Chap. 117, R. L. 1915) does not authorize the commission to 
make a rule requiring competitive examinations for the pro- 
motion of persons in the service, and a rule to that effect 
adopted by the commission is void. Kamahu v. Bicknell, 
22 H. 209 (1914). 

17. It is the duty of the civil service commission, under 
R. L. 1915, Sec. 1872, to classify the positions in the depart- 
ments to which its functions relate and to adapt the examina- 
tions to which applicants are subjected to suit the different 
classes of positions to which appointments are sought. The 
appointing officer is not required to make an appointment 
from the list of eligibles furnished by the commission where 
it does not appear that such eligibles were examined with ref- 
erence to their qualifications for the position sought to be 
filled. Kalakiela v. Bicknell, 22 H. 216 (1914). 

18. Under section 2 of Act 51 of the Laws of 1913 (See. 
1872, R. L. 1915), the appointment of a clerk to the deputy 
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sheriff by the sheriff of the city and county: of Honolulu 
without the approval of the civil service commission is void, 
and a person so attempted to be appointed is not entitled to the 
salary of the office though he has performed the duties there- 
of. Kalakiela v. Bicknell, 22 H. 216 (1914).° 

19. A municipal corporation may ratify the unauthorized 
acts and contracts of its agents or officers, which are within the 
scope of the corporate powers, but not otherwi ise. County of 
Hawaii v. Purdy, 22 H. 272, 283 (1914). 


V. CONTRACTS. 


20. The statute, See. 1, Act 62, S. L. 1909: (R. L. 1915, 
See. 1418) does not réquire competitive bids for a contract by 
the city and county of Honolulu for a patented street pave- 
ment as the same does not admit of competition. Lord v. 
City and County of Honolulu, 20 H. 175 (1910). 

21. Under a statute providing for the letting of public 
contracts to the lowest responsible bidder, the refusal of the 
awarding officers to award a contract to the lowest bidder can 
be justified only when it has been made to appear upon a public 
hearing and investigation conducted with fairness, impartiality 
and thoroughness that he is not a responsible bidder. Wilson 
v. Lord- Young Engineering Co., 21 H. 87, 94 (1912). 

` 22. The phrase ‘ ‘responsible bidder” means one who is 
not only financially responsible, but who is possessed of the 
judgment, skill, ability, capacity and integrity requisite and 
necessary to perform the contract according to its terms. In 
determining the question of the responsibility of a bidder 
awarding officers have-a wide discretion, but that discretion 
must be exercised fairly, honestly and judicially. Wilson: v. 
Lord-Young Engineering Co., 21 H. 87, 94 (1912). 

. The specifications for a publie contract upon. which 
bids are requested should include every element essential to 
furnish a common standard by which to measure the respective 
bids, and where they are so indefinite or misleading as to pre- 
vent real competition between the bidders, no valid contract can 
be based upon them. Where, in a eall for tenders for the con- 
struction of a road, no time was fixed within which the work 
should be completed, but the bidders were required to state in 
their bids the time in which they would agree to complete the 
work, and neither the call for tenders nor the specifications 
stated the value which would be placed upon the difference in 
time, and the awarding officers were not bound to consider 
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the difference in time in which the bidders agreed to complete 
the work in determining who was the lowest bidder, held that 
the specifications were fatally defective and no contract could 
be awarded on them. Wilson v. Lord-Young Engineering Co., 


91 H. 87 (1912). 
VI. POLICE POWERS. 


24. A county ordinance making it a misdemeanor to con- 
struct or erect any building or structure designed or intended 
to be used for a lodging or tenement house within five hundred 
feet of any publie school premises is not an exercise of power 
granted to boards of supervisors by Act 39 S. L. 1905, Sec. 62, 
(R. L. 1915, See. 1554), Par. 5, “To regulate by ordinance 
within the limits of the county all local police, sanitary and 
other regulations.” Territory v. Muranaka, 19 H. 321 
(1909). 

25. A charge of violating an ordinance making it unlaw- 
ful to expose foodstuffs for sale without protection from dust, 
ete., in that the defendant “unlawfully and wilfully did expose 
for sale and sell certain foodstuffs, to wit, meat,” is not de- 
murrable on the ground that it does not designate the kind of 
meat which the defendant is accused of having exposed for sale 
and sold. Territory v. Hop Kee, 21 H. 206 (1912). 

26. An ordinance of the city and county of Honolulu, 
making it unlawful to expose for sale or to sell from any 
stock in trade within the municipality any game meat, poultry 
meat, butcher’s meat, fish or sea food unless the same shall be 
protected from dust, dirt, and from contact of and contamina- 
tion by flies and other insects and from promiscuous handling, 
and a section of said ordinance making it the duty of certain 
officers to enforce the provisions of the ordinance, and author- 
izing them to have access to any market, stall, store, stand or 
other place mentioned in the ordinance for the purpose of in- 
spection, held to be within the power of the city and county 
of Honolulu to enact; held also that the provisions of those 
sections do not take property without due process of law; are 
not unreasonable, uncertain or indefinite or impossible of en- 
forcement; and do not involve a void delegation of legislative 
power. Territory v. Hop Kee, 21 H. 206 (1912). 


VII. FISCAL MANAGEMENT. 


27. Under See. 138 of the municipal act (R. L. 1915, 
See. 1753) the city and county treasurer may refuse to pay 
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a warrant based on an illegal claim. Coster v. Trent, 19 H. 
352, 354 (1909). See Lyman v. Maguire, 17 H. 142, 144 
(1905); McClanahan v. Trent, 17 H. 190 (1905). 


MOTIONS. 
SEE Pleading. 


MURDER. 


SEE Homicide. 


MUTUAL BENEFIT SOCIETIES. 


See Beneficial Associations. 


NAMES. 

1. There is no presumption in Hawaii that every person 
has a Christian name. Prov. Govt. v. Hering, 9 H. 181, 185 
(1893). 

2. The names “Ois”? and “Oishi” are to a Hawaiian 
idem sonans. Republic v. Oishi, 9 H. 641, 647 (1895). 

3. When Winfred H. Babbitt appeared and served as a 
grand juror in response to a summons to Winnifred H. Bab- 
bitt, the variance was not fatal, as the names are within the 
rule of idem sonans. Territory v. Johnson, 16 H. 743, 748 
(1905). i l 

4. The “Estate of M. V. Holmes” is not the name of a 
person nor does it appear to be that of a corporation; and the 
necessity of an amendment was suggested. Estate of M. V. 
Holmes v. Fugitani, 19 H. 574 (1909). See Territory v. 
Nobriga, 16 H. 29, 82 (1904); Long v. Holt, 17 H. 198 
(1905); Holt v. Savidge, 17 H. 84 (1905); Brown v. Smith, 
8 H. 674 (1889). 

5. In pleading extreme strictness is not required in writ- 
ing in English a Japanese name. Kaeo v. Ozaki, 21 H. 633 
(1913). 
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NAVIGABLE WATERS. 


See Waters and Watercourses. 


1. The state has the possession and control of the navi- 
1 gable waters of a harbor, and is a trustee thereof for the 
public and cannot absolutely alienate such interest. King v. 
Oahu Railway & Land Co., 11 H. 717, 725 (1899); Carter 
| v. Territory, 14 H. 465, 470 (1902). 
2. The rule that accretion should be divided between ad- 
l joining proprietors so as to give them new shore lines pro- 
portionate with the old is not of universal application—as, for 
instance, when there is a deep indentation or, as in this case, 
a sharp projection. Brown v. Spreckels, 14 H. 399 (1902); 
Brown v. Spreckels, 18 H. 91, 103 (1906). ArrmmeD: 212 
| U. S. 908, 213 (1909). Sem Halstead v. Gay, 7 H. 587 
(1889). 

v. There can be no doubt that the power formerly existed 
here to alienate land between high and low water mark. 
Brown v. Spreckels, 14 H. 399, 404 (1909). Sun 212 U. 
S. 208; Territory v. Liliuokalani, 14 H. 88 (1902). 

4. A concrete wall extending below high water mark is a 
purpresture and the littoral proprietor who attempts to erect 
and maintain the same may be enjoined by the territory. 
Territory v. Kerr, 16 H. 363 (1904). 


NE EXEAT. 


1. When the writ of ne ereat regno was prayed for 
against an absconding debtor it was not necessary to allege 
that the defendant was going abroad to avoid payment of the 
debt, but only that he was leaving Hawaii without making 
provision for its payment. King v. Huntley, 2 H. 457 (1861). 

2. A breach of a writ of ne ereat is a contempt of court, 
even though the petition shows upon its face that the writ was 
improperly issued. Aldrich v. First Judge, 9 H. 470 (1894). 

3. The execution of a writ of ne exeat in an action of 
assumpsit would subject the defendant to imprisonment for 
debt contrary to the provisions of the Organic Act. Oahu L. 
& B. Co. v. Ding Sing, 15 H. 412 (1908). 

4. The writ of ne exeat is not now available, in an action 
of assumpsit, to prevent a defendant from going away from 
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the territory or to compel him to give security for the payment 
of the judgment that may be oe Oahu L. & B. Co. 
v. Ding Sing, 15 H. 412 (1903). 


NEGLIGENCE. 


Degree of care required of common carrier. SEE Car- 
riers, 18. 

Proximate cause of spread of fire. SEE Insurance, 21. 

SEE Master and Servant, III, IV; Street Railroads, 90. 


I. WHAT CONSTITUTES NEGLIGENCE. 


1. Negligence is failure to exercise due care, and what 
amounts to negligence under one set of circumstances cannot 
be proved by showing what amounts to due care under another 
set of circumstances. Pow Kee v. Wilder S. S. Co., 9 H. 57, 
59 (1893). 

2. The burden is upon plaintiff in a negligence case to 
show negligence by defendant; and it is not sufficient to show 
that the accident occurred, or to show facts as consistent with 
care and prudence as with negligence. Dong Chong v. Hono- 
lulu R. T. & L. Co., 16 H. 272, 276 (1904). 

3. The owner of land on which he permits a tree to re- 
main near the public highway is under a legal obligation to 
take reasonable care that it shall not fall into the highway 
and injure persons lawfully there. Though the defective con- 
dition of the tree was the result of natural causes, still, if 
such defect was known, or by the exercise of ordinary care 
could have been known, by the owner, it was the duty of the 
owner to exercise reasonable eare and diligence to prevent the 
tree from falling and thereby injuring those who might have 
occasion to use the publie highway. Medeiros v. Honomu 
Sugar Co., 21 H. 155 (1912). 

4, _ Actionable negligence is the failure to do what a reason- 
able and prudent person would ordinarily have done under the 
circumstances of the situation or doing what such person would 
not have done. Ward v. Inter-Island S. N. Co., 22 H. 66, 69 
(1914). | . 

Il. PROXIMATE CAUSE. 


5. The proximate eause is not necessarily the nearest in 
time and place; it is the predominating, operative, efficient 
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cause, which sets the others in motion. Hawaii Land Co. v. 
Lion Fire Ins. Co., 18 H. 164, 169 (1900). 

6. Where there is an intermediate cause disconnected from 
the primary fault, such as an intervening human agency, which 
comes between the act of negligence and the injury, the negli- 
gence alleged is not the proximate cause of the injury unless 
a reasonable and prudent person should have foreseen that his 
negligent act would set the intervening cause or human agency 
in motion. Ward v. Inter-Island S. N. Co., 22 H. 60, 71, 
490 (1914). | 

7. Whether an act of negligence is the proximate cause 
of an injury is a question for the jury to decide where the 
evidence is conflicting; or where the answer depends upon 
matters of discretion, experience and judgment; and in all 
cases where more than one inference may be reasonably drawn 
from the facts which the evidence tends to prove. Ward v. 
Inter-Island 8S. N. Co., 22 H. 488, 490 (1915). AFFIRMED, 
Fed. —— (May 15, 1916). 


II. CONTRIBUTORY NEGLIGENCE. 


8. Plaintiff leased a part of a building, in another part 
of which was a leaky watereloset. The overflow of the closet 
caused damage to plaintiff. Shutting off the water from the 
entire building by a cock in the part leased by plaintiff would 
have prevented the damage: held, that plaintiff was not guilty 
of contributory negligence. Desky v. Lack, 11 H. 395 (1898). 

9. Leaving a wagon in front of a store for a few minutes 
while changing horses is not negligence, per se. Ikeda v. Hoe 
Lung, 14 H. 520 (1909). 

10. Though one places himself or his property in a posi- 
tion of danger, another cannot wilfully or recklessly or care- 
lessly injure him or it, even by doing what ordinarily may 
rightfully be done. Ferreira v. Honolulu R. T. & L. Co., 
16 H. 615, 619 (1905); Dong Chong v. Honolulu R. T. é 
L. Co., 16 'H. 272 (1904). 

11. It was not as matter of sae contributory negli- 
gence as would preclude a recovery, to hitch mules in a narrow 
place, or not to look to see if a street-car was approaching be- 
fore unhitehing or not to delay unhitching until the car had 
gone by. If such acts or omissions constituted negligence, 
that would not necessarily relieve the defendant of responsibil- 
ity. Dong Chong v. Rapid Transit Co., 16 H. 272 (1904). 

19. In a personal injury case, if plaintiff was guilty of 
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negligence which contributed to bring about the accident, he 
cannot recover. Campbell v. Hackfeld & Co., 20 H. 245, 948 
(1910). 

18. In an action against a person operating an automobile 
to recover damages for negligence causing injury to the plain- 
tiff, the fact that the plaintiff while a passenger on a street 
car remained on the running board does not necessarily con- 
stitute negligence, irrespective of whether there were vacant 
seats in the car. Bright v. Quinn, 20 H. 504 (1911). 

14. In an action for damages on account of injury to a 
growing crop of cane caused by a fire negligently started by 
defendant’s servants on a highway near the plaintiffs cane- 
fields the fact that the plaintiff, who had no notice that the 
fire was to be started, had permitted dead grass and dry leaves 
to remain on the space between such highway and cane-fields 
would not permit a finding by the jury of contributory negli- 
gence on the part of the plaintiff. Halawa Plantation v. 
County of Hawaii, 22 H. 758 (1915). 


IV. ACTIONS, EVIDENCE, ETC. 


15.. Evidence that after a fire which destroyed an old 
wooden warehouse, the owner erected a fireproof building and 
took other precautions against fire is not admissible to prove 
negligence at the time of the fire. Pow Kee v. Wilder 8S. $. 
Co., 9 H. 57 (1893). 

16. Where the evidence in a case is not such as to permit 
of but one reasonable inference concerning the defendant’s 
negligence, a decision by the court, jury waived, in favor of 
the plaintiff cannot be set aside on the ground that there was 
no evidence on which defendant’s negligence might reasonably 
_be inferred. Fuller v. Rapid Transit Co., 16 H. 1 (1904). 

17. It is not contributory negligence on the part of a pas- 
senger to step upon the outer platform of defendant’s car 
while stopping for passengers and to walk forward on the 
standing board to find room to sit in the car, it appearing that 
the car was full. Fuller v. Rapid Transit Co., 16 H. 1, 9 
(1904). 

18. Evidence tending to show that the defendants kept the 
plaintiff’s dredger without proper protection where she was 
liable to be swamped in rough weather and that she was 
swamped in such weather, is sufficient to support a verdict 
that she was lost through the negligence of the defendants, 


NEGLIGENCE. 551 


even if there was no evidence of any special negligence during 
the last two hours before she sank and even if it was not 
negligence to place and use the dredger there in calm weather 
and there was no available means of taking her to a place of 
safety after rough weather arose, the defendants having failed 
to provide such means. Territory v. Cotton Bros., 17 H. 
618, 636 (1906). l 

19. Plaintiffs son jumped or fell from defendant’s car 
just starting from a transfer point on a dark night, and lay 
prostrate ‘until struck and crushed by another car following 
about one hundred feet behind on a parallel track. The motor- 
‘man of the latter car did not see the boy, having glanced be- 
hind while his car was in motion to see when an alighting 
passenger jumped off. Held that the question of defendant’s 
liability was properly left to the jury. Bunhichi v. Rapid 
Transit Co., 18 H. 475 (1907). 


NEW TRIAL. 


New trial in criminal cases. SEE Criminal Law, XII. 
New trial after appeal. SEE Appeal and Error, XV (f). 


I. NATURE AND SCOPE OF REMEDY. 


1. Pending a first motion for a new trial a party may 
make a second motion based upon new and distinct grounds, 
not known to him at the filing of the first motion. Fell v. 
Parke, 1 H. 289 [519] (1856). 

2. Prior to Jan. 1, 1893, circuit courts had no authority 
to grant new trials a criminal cases. King v. Kaona, 3 H. 
118 (1869); King v. Cornwell, 3 H. 154 (1869); King v. 
Apuna, 3 H. 166 (1869); King v. Reeve, 7 H. 313, 336 
(1888); King v. Akana, 7 H. 549 (1889). See Republic v. 
Saku Takuji, 9 H. 548 (1894); Republic v. Hang Fook, 9 H. 
553 (1894). 

3. The provision for proceedings on exceptions is not con- 
trolled by the statute relating to motions for new trial al- 
though the result of the proceedings upon exceptions may be 
the ordering of a new trial. Luka v. Poohina, 3 H. 728 
(1876). 

4. In order to secure to parties the termination of their 
legal controversies the court must be wary about granting new 
trials upon insuficient excuses for not procuring their evi- 
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dence when the parties had their day in court. Burns v. 
Bowler, 4 H. 808 (1880); Uuku v. Kaio, 21 H. 710, 721 
(1913). 

5. Motions for a new trial are addressed to the sound dis- 
cretion of the court and ought never to be granted except to 
subserve the purposes of substantial justice. Queen v. Hau- 
mea, 8 H. 280 (1891); Weston v. Montgomery, 9 H. 309 
(1860). os 

6. A motion for a new trial which is not founded upon 
error of law is addressed to the judicial discretion of the 
court. Macfarlane v. Lowell, 9 H. 488 (1894); Ahmi v. 
Cornwell, 14 H. 301 (1902). 

7. A motion for a new trial is not addressed sels to the 
diseretion of the trial judge, and the granting or refusing 
a new trial is ground for exception. Rep. of Hawaii v. Hapa, 
9 H. 698 (1895). 

8. An order of the supreme court remanding an eguity 
cause to a judge of the circuit court with direction to receive 
evidence on an issue raised by amended pleadings, does not 
direct a “new trial,” within the meaning of section 84 of the 
Organic Act. Hitchcock v. First Judge, 14 H. 1 (1902). 

9. R. L. 1915, Sees. 2441, 2442, do not make the right 
to move for a new trial on grounds other than that the verdict 
is contrary to the law and the evidence, conditional upon giving 
notice of the motion at the time of rendering the verdict or 
judgment. Harrison v. Magoon, 16 H. 170 (1904). 

10. Whatever may be the rule elsewhere, in this juris- 
diction an order either denying or granting a motion for a 
new trial may be brought up on exceptions. Terr. v. Cotton 
Bros., 17 H. 874, 878 (1906). Compare Terr. v. Cotton 
Bros., 17 H. 874, 379 (1906); George v. Holt, 9 H. 135 
(1893) ; Republic v. Hapa, 9 H. 622 (1894). Ser arso Ah 
Chu v. Sung Kwong Wo, 5 H. 991 (1885). = 

11. A trial judge cannot grant a new trial of his own 
motion in a civil case at the second term after that in which the 
verdict was rendered and judgment entered, and, a fortiori, 
his suecessor cannot in vacation after the third term after ver- 
dict and judgment. Territory v. Cotton Bros., 17 H. 445 
(1906). 

II. GROUNDS. 
(a) Errors IN GENERAL. 


12. A new trial was properly refused when sought on 
the ground of surprise, where a witness makes affidavit that 
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the testimony given by him was perjured, but it appears also 
that the'` true facts if presented will give the applicant no 
ground of relief. Ahlo v. Mung Hw, 5 H. 632 (1886). 

18. A motion for a new trial lies for errors committed 
during the trial, including an error in ordering a nonsuit, al- 
though the exceptions to the rulings alleged to be erroneous 
“may be brought directly to the supreme court by bill of excep- 
tions, without first being made the basis of a motion for a 
new trial. Harrison v. Magoon, 16 H. 170, 173 (1904). 

14. A new trial is not a matter of right when the stenog- 
rapher fails to file his transcribed notes within the time speci- 
fied in R. L. 1915, Sec. 9487. Territory v. Maga, 19 H. 157 
(1908); Chung Nung v. Territory, 21 H. 395, 897 (1913). 

15. The granting of a motion for a new trial upon one 
only of the grounds named in the motion does not of itself 
import an overruling of the other grounds. In such a case 
every ground should be passed upon. Wall v. Focke, 21 H. 
551 (1918). 

(b) Misconpuct or CounsEL. 


16. A new trial may be granted when counsel has made 
improper argument to the jury which appeared to the trial 
judge to have influenced the jury. Porter v. Hawn. Pork 
Packing Co., 12 H. 92 (1899). 


(e) RULINGS AND Instructions AT TRIAL. 


17. A new trial will not be granted on the ground of 
the admission of improper evidence, unless there be probable 
cause to believe that injustice was done thereby. Whittit v. 
Miller, 1 H. 82 [139] (1852). 

18. A new trial should not be granted for an erroneous 
rejection of evidence of such slight importance that there is 
no reason to believe that the new trial if granted will result 
differently. Kailianu v. Kane, 9 H. 505 (1894). 

19. A new trial will not be granted because of an erro- 
neous instruction to the jury when it appears that the instruc- 
tion did not affect the verdict. Ahana v. Ins. Co. of North 
America; 15 H. 636, 641 (1904). 

20. Rulings on questions during cross-examination of wit- 
nesses, on the allowance of amendments to pleadings and on 
the offering of evidence by the plaintiff after the defendant 
has rested, are largely in the discretion of the trial court and 
do not warrant a new trial unless such discretion is. abused. 
Meheula v. Pioneer Mill Co., 17 H. 56 (1905). 
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91. A trial judge properly refuses a new trial for admis- 
sion of irrelevant testimony if he thinks that upon the other 
evidence the verdict was right. Kapiolani Estate v. Thurston, 
17 H. 312, 324 (1906). 

22. New trials ought not to be granted for errors in rul- 
ings upon evidence when there is no reason to believe that they 
affected the verdict. Kapiolani Estate v. Thurston, 17 H. 
312, 326 (1906); Bishop & Co. v. Williams, 9 H. 299, 304 
(18938); Kailianu v. Kane, 9 H. 505 (1894). 


(d) DISQUALIFICATION OR MISCONDUCT or OR AFFECTING 
JURY. 


23. Where no fraud or corrupt misconduct is alleged on 
the part of the jury, the fact that the amount of the verdict 
was arrived at by a compromise or mutual adjustment among 
the jurors is not a ground for a new trial. Weston v. Mont- 
gomery, 2 H. 309 (1860). 

24, Where it is apparent that the jury have misunder- 
stood the instructions of the court, or have neglected properly 
to consider the facts, and have overlooked prominent and essen- 
tial points in the evidence so that substantial justice has not 
been done, the verdict will be set aside. Martin v. Boyd, 
3 H. 88 (1868). 

25. Intoxication of a juror and his violent conduct in the 
found. Kalaeokekot v. Kahanu, 4 H. 481 (1882). 

26. The payment by a prosecuting witness for the din- 
ners of several jurors after the trial, is misconduct deserving 
a reprimand, but will not justify the ordering of a new trial. 
King v. Makaweo, 5 H. 64 (1883). Comparer Kalaeokekot v. 
Kahanu, 4 H. 481 (1882). 

27. A new trial will not be granted on the ground of hos- 
tility of a juror to a party, which was known to the party 
before the juror was sworn. King v. Makaweo, 5 H. 64, 66 
(1883). 

28. An application for a new trial was refused, on the 
ground of misconduct of the jury, when a servant of the suc- 
cessful party provided a lunch for some of the jurors after 
the trial. Holt v. Brodie, 5 H. 662 (1886). 

29. It is not misconduct of a juryman which will justify 
a new trial to exchange.a few words having no bearing upon 
the case, with a police officer through the open window of the 
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jury room while the jury were deliberating. Kapohaku v. Koa, 
6 H. 326 (1882). 

30.. A new trial should be granted for misconduct of the 
jury where it is made to appear that jurors conversed with 
parties during the trial and showed hostility towards them. 

_ Kaanaana v. Keahi, 9 H. 318, 320 (18938); Republic v. Pahia, 
9 H. 604, 606 (1895); Republic v. Hapa, 9 H. 622, 625 
(1895). ' 

31. A new trial should be granted where it appears that 
prior to the drawing of the jury one who was closely connected 
with a party approached members of the panel and endeavored 
to influence them. Ayers v. Mahuka, 9 H. 377,'380 (1894). 

39. Where a juror, not sworn on his voir dire stated that 
he was unbiased and would be governed by the evidence in 
reply to questions by the prosecutor, the fact that the defend- 
ant did not examine him as to bias did not prevent his appli- 
cation for a new trial, on discovering later that he was biased. 
Republic v. Hapa, 9 H. 622 (1895). 

33. To sustain a motion for a new trial on the ground 
of bias or prejudice of a juror it must be shown that the appli- 
cant had no knowledge thereof and that he used due diligence 
in endeavoring to ascertain if such existed before the jury was 
sworn to try the case. Republic v. Hapa, 9 H. 622, 624 
(1895). 

34. A new trial was granted where it was discovered 
after the trial that a juror had not taken the oath to support 
the constitution of the republic of Hawaii. Republic v. Coelho, 
11 H. 213 (1897). 

35. A new trial will not be granted for misconduct of 
jurymen, known by the defendant before verdict, and not 


complained of until after verdict. Merricourt v. Norwalk Fire 
Ins. Co., 13 H. 218, 226 (1900). 


(e) Verpicr Contrary TO Law OR EVIDENCE. 


36. New trials are never granted on the ground that the 
verdict is contrary to the law and the evidence unless the ver- 
dict is clearly and manifestly against the evidence or the law. 
Walker v. Grimes, 1 H. 34 [54] (1848). 

37. A new trial will not be granted in actions of tort, 
on the ground of excessive damages, unless the amount is such 
as outrages justice. Whittit v. Miller, 1 H. 82 [139] 
(1852). 
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38. Where the jury take the law into their own hands, 
and find a verdict contrary thereto, the court is bound to set 
aside such a verdict. Lewis v. Davis, 1 H. 141 [248] 
(1854). 

39. A new trial will not be granted on the ground that 
the verdict is against the weight of the evidence, unless it, 
clearly appears that the verdict is so manifestly against evi- 
dence as to lead to the conviction that either a mistake has 
been committed or that injustice has been done on the part of 
the jury. Howland v. Jacobs, 2 H. 155, 157 (1859); Wight 
v. Jones, 8 H. 755, 759 (1876). 

40. A new trial should not be granted unless the verdict 
of the jury is clearly and manifestly against the instructions 
of the court and contrary to the weight of the evidence. 
Martin v. Boyd, 3 H. 88 (1868); Rex v. Tin Ah Chin, 8 H. 
90, 100 (1869). 

41. The court will not set dds a verdict as against the 
evidence because it might, upon an examination of the evi- 
dence have arrived at a different result from that found by the 
jury. Martin v. Boyd, 8 H. 88 (1868); King v. Kaona, 3 H. 
118, 120 (1869); Lewis v. Davis, 1 H. 149 [248] (1854); 
Kaaihue v. Crabbe, 3 H. 768, 774 (1877). 

49. A new trial will not be granted on the ground that 
the verdict is against the weight of the evidence unless it is 
manifest that a mistake has been made or that the jury has 
abused its power. King v. Kahalewai, 8 H. 465, 468 (1878); 
King v. Heinrichs, 3 H. 40, 48 (1867); Howland v. Jacobs, 2 
H. 155, 157 (1859). 

43. A verdict of a jury will be set aside where the 
amount of the damages is so clearly excessive as to lead to 
the inference that the jury based their assessment of damages 
on some erroneous principle. Coney v. Dowsett, 3 H. 740, 
747 (1876). 

44. A new trial on the ground of excessive damages will 
not be granted if the amount of the damages was within the 
estimates made by the witnesses. Achew v. Sung Kwong Wo 
Co., 5 H. 888 (1885). 

45. Before a court can interfere with a verdict on the 
ground of excessive damages, it must be satisfied that the jury 
acted with prejudice, passion, partiality or corruption, or that 


the verdict is so grossly excessive as to shock the moral sense. 
Alau v. Everett, 7 H. 82, 85 (1887). SEE Saylor v. Hawn. 
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Star News. Assn., 11 H. 671, 673 (1899); Stone v. Hutchinr 
son, 4 H. 117, 121 (1878). 

46. A motion for a new trial, on the ground that the 
verdict was against the evidence, will not be granted if there 
is sufficient evidence in support of the verdict to make it unnec- 
essary to account for the same on the ground of prejudice or 
mistake. Lorsen v. Waterhouse, 7 H. 397 (1888). 

47. A new trial will be granted if it appears clearly to 
the court that the verdict is so manifestly against evidence 
as to induce the conviction that a mistake has been made or 
that injustice has been done; or when it appears that the ver- 
dict is clearly, palpably, decidedly and strongly against the 
evidence, or is manifestly, the result of bias or of misunder- 
standing on the part of the jury. Bishop v. Kala, 7 H. 590 
(1889). 

48. Where less interest is allowed in a verdict than the 
facts warranted, defendant is not prejudiced and is not entitled 
to a new trial on that ground. Holt v. Lycurgus, 10 H. 72 
(1895). 

49. Where a verdict is intelligible and capable of being 
understood, though informal, it will not be set aside. Kamo- 
hoalii v. Maunaloa, 10 H. 457 (1896). 

50. The trial judge granted a new trial on the ground 
that the damages were excessive, and without allowing a remit- 
titur or restricting the issues to the question of damages. Held, 
no error, under the circumstances. Tuck Chew v. Makee 8. 
Co., 11 H. 458 (1898). SEE Kaimana v. Kamaunu, 11 H. 
767 (1899); Scharsch 'v. Kilauea Sugar Co., 18 H. 232 
(1901). 

51. The discretion of a trial judge in granting a new 
trial on the ground that the verdict was excessive will not be in- 
terfered with unless there was an abuse of discretion. Hele- 
luhe v. Rapid Transit Co., 18 H. 481 (1907); Kaimana v. 
Kamaunu, 11 H. 767 (1899); Tuck Chew v. Makee Sugar 
Co., 11 H. 453 (1898); Macfarlane v. Lowell, 9 H. 438 
(1894). 

52. In this territory the circuit judges are not authorized 
to set aside a verdict and grant a new trial where the sole 
objection to the verdict is that it is against the weight of the 
evidence when there is more than a scintilla of evidence to sup- 
port the verdict. Robinson v. Honolulu Rapid Transit & 
Land Co., 20 H. 426, 481, 466 (1911); Ahmi v. Cornwell, 
14 H. 301 (1902). 
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53.. Upon a motion for a new trial in a jury-waived case 
the trial judge may set aside his own decision if convinced 
that it is contrary to the weight of the evidence. Wall v. 
Focke, 21 H. 551, 554 (1913). 


(£) Surprise AND MISTAKE. 


54. Mistake in a verdict, in order to warrant the granting 
of a new trial should be a pure mistake, apparent upon the 
face of the record. Weston v. Montgomery, 2 H. 809 (1860). 

55. A misunderstanding between counsel and client where- 
by certain testimony was not offered is not a case of “accident, 
misfortune or injustice’ such as will justify a new trial. 
Akina v. Manuel, 3 H. 589 (1875). 

56. A new trial will not be granted on the ground of sur- 
prise when this consists of a defense of title by inheritance 
instead of by adverse possession, defendant having stated before 
the trial to plaintifi’s attorney that he relied on the latter de- 
fense. Kaimiola v. Beni, 5 H. 294 (1885). 

57. A new trial was ordered on the ground of surprise 
when plaintiffs introduced in evidence an unrecorded contem- 
poraneous memorandum, contradicting a recorded lease on 
which defendants relied. Davies v. Hackfeld & Co., 6 H. 181 
(1876). 

58. Surprise is not a favored ground for a new trial. 

. Lopez v. Kaiatkawaha, 9 H. 97, 29 (1893). 

59. A new trial will not be granted on the ground of sur- 
prise as to the defense of title by. adverse possession set up 
under an answer of general denial, when it does not appear 
that the plaintiff had sufficient reason for believing that such 
defense would not be set up. Lopez v. Kataikawaha, 9 H. 97, 
29 (1893). 

60. A motion for a new trial will not be granted on the 
ground of surprise occasioned by the giving by movant’s own 
witness of testimony different from that which he had led such 
party to expect, where at the time of the alleged surprise 
no complaint was made or steps taken to avert its consequences. 
Lihue Plant. Co. v. Kepalai, 13 H. 515 (1901). 

61. A new trial asked on the ground of surprise cannot be 
granted upon an affidavit that the translation of a Korean doc- 
ument is incorrect, the correctness of the translation having 
been in issue at the trial. Harh Hak Sae v. Pak Sung Kwon, 
18 H. 577 (1908). 
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(g) Newry DISCOVERED EVIDENOE. 


62. A new trial will be granted for newly discovered evi- 
dence where it is of some new specific fact having a bearing 
upon the main fact put in issue by the other side. Howland 
v. Jacobs, 2 H. 155, 160 (1859). ` 

63. A new trial may be had for newly discovered and 
material evidence. Kauhi v. Liaikulani, 3 H. 356 (1872). 

64. The finding of an unrecorded deed material to the 
issue after verdict is good ground for a new trial. Lipoa 
v. Dowsett, 3 H. 698 (1875). 

65. A new trial will not be granted on the ground of 
newly discovered evidence where the witnesses were accessible 
at the trial. Kaaihue v. Crabbe, 8 H. 768, 770 (1877). 

66. In an action of ejectment a verdict for defendant 
was rendered because of failure of proof by plaintiff; a motion 
for new trial on the ground of newly discovered evidence was 
granted although due diligence was not shown, for the reason 
that defendant’s evidence had shown no title to the land. Ma- 
kea v. Nalua, 4 H. 205 (1879). 

67. A new trial will not be granted on the ground of 
newly discovered evidence where the evidence is that of a 
friend or connection of the parties who was in court sitting 
with them during the progress of the trial. Kaimiola v. Beni, 
5 H. 294 (1885). 

68. To justify the granting of a new trial on the ground 
of newly discovered evidence the new evidence must differ in 
kind and relate to distinet and independent facts; it must not 
be merely cumulative. Kepola v. Aholi, 6 H. 302 (1881). 

‘69. A new trial was granted for newly discovered evi- 
dence where the witnesses were to be the King and Queen of 
Hawaii, it appearing that their evidence was material, that 
they were willing to appear at the second trial but had not 
been willing to appear at the first trial, and could not be com- 
pelled to appear. Kaupono v. Naoho, 6 H. 350 (1882). 

70. Newly discovered evidence which goes only to im- 
peach the credit or character of a witness does not furnish 
ground for a new trial. Republic v. Hang Fook, 9 H. 553 
(1894); Gay v. McCandless, 7 H. 365 (1888). 

71. Affidavits disclosing the existence of newly discovered 


` evidence of a merely cumulative nature furnish no ground for 
a new trial. Republic v. Hang Fook, 9 H. 558 (1894); 


— 
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Abela v. Louika, 6 H. 57 (1871); Weston v. Montgomery, 
2 H. 309 (1860); Clement v. Cartwright, 7 H. 676 (1889). 

79. A.new trial is properly granted upon the ground of 
newly discovered evidence, the evidence appearing to be mate- 
rial. Charman v. Charman, 19 H: 380 (1909). 

73. A new trial will not be granted on the ground of 
newly discovered evidence where the evidence referred to was 
known to counsel before the trial was concluded. Aiona v. 
Ponahawai Coffee Co., 20 H. 724 (1911); Lihue Plantation 
Co. v. Kepalai, 18 H. 515, 516 (1901). 

74. A new trial will not be granted on the ground of 
newly discovered evidence where the movant or his attorneys 
or any of them might by the exercise of due diligence have 
discovered the proposed evidence before the trial. Uuku v. 
Kaio, 21 H. 710 (1918). 


III. PROCEEDINGS TO PROCURE. 


75. The jury make up and deliver their verdict under 
the solemnity of an oath and no declarations of theirs can be 
received to controvert its truth by showing misconduct on their 
part. Howland v. Jacobs, 2 H. 155, 157 (1859). 

76. Affidavits of jurors or others relating to matters 
which took place while they were deliberating are not admis- 
sible to invalidate a verdict. King v. Kahalewai, 3 H. 465 
(1873). SEE Boyd v. Gandall, 11 H. 322 (1898). 

77. Counter affidavits may be filed against a motion for 
a new trial and will be considered by the court so far as they 
throw light upon the question as to whether the evidence is in 
fact newly discovered, and was not accessible to the party at 
the trial. Burns v. Bowler, 4 H. 303 (1880). 

78. The court has power to extend the time for filing 
additional affidavits in support of a motion for a new trial, 
but the motion and bond and some affidavit must be filed 
within ten days after the verdict. Briggs v. Mills, 4 H. 450 
(1882). 

79. An affidavit of a juror, in support of a motion for 
a new trial, that a fellow juror was intoxicated in the jury- 
room, is admissible if it does not reveal the deliberations of 
the jury. Kalaeokekoi v. Kahanu, 4 H. 481 (1882). 

80. A motion for a new trial must in the first instance 
be presented for the consideration of the judge who presided 
at the trial. Kahakalau v. Lepoloa, 4 H. 566 (1883). 


- 
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81. When a motion for 'a new trial is made before the 
trial judge a “bill of exceptions” is not necessary. Kamalu 
v. Lovell, 4 H. 601 (1883). 
82. Affidavits of jurors will not be received on a motion 
for a new trial to show misconduct, or irregularity in the dis- 
cussion in the jury room. King v. Keanu, 5 H. 178 (1884); 
King v. Kuheleaumoku, 4 H. 501 (1882); King v. Kahalewai, 
3 H. 465, 470 (1878); Howland v. Jacobs, 2 H. 155, 157 
(1859) ; Weston v. Montgomery, 2 H. 309 (1860). COMPARE 
Kalaeokekoi v. Kahanu, 4 H. 481 (1882); Kapohaku v. Koa, 
6 H. 896 (1889). 
83. An affidavit made by an attorney in support of a mo- 
tion for a new trial on the ground of newly discovered evidence 
unknown to his client at the time of the trial is improper; such 
afidavit should be made by the parties, or a showing made for 
dispensing with the ordinary and proper rule. Malani v. Puhi, 
5 H. 504 (1885). l 
84. Affidavits in support of a motion for a new trial must 
be entitled in the court and cause. Malani v. Puhi, 5 H. 504 
(1885). 
85. It would seem to be reasonable and just to allow a 
new trial on the ground of newly discovered evidence when 
the discovery is made after the term had adjourned, and after 
the ten days from the verdict had expired, provided that due 
diligence had been used to procure the testimony but without 
success. Kahula v. Kuamu, 6 H. 226 (1879). SEE Lipoa 
v. Dowsett, 3 H. 623 (1875). 

~ 86. The benefit of the doubt on the question of due dili- 
gence may be given to the applicant for a new trial on the 
ground of newly discovered evidence. Cartwright v. Everett, 
7 H. 216 (1888). 

87.. A motion for a new trial on the ground of newly dis- 
covered evidence will not be granted if not supported by the 
affidavit of the witness himself setting forth what he will tes- 
tify to, in order that the court may judge of the materiality. 
Napahoa v. Chinese Union, 7 H. 879 (1888); King v. Maka- 
maka, T H. 894 (1888); Malani v. Puhi, 5 H. 504 (1885); 
Will of Hewahewa, 2 H. 165 (1859); Walker v. Grimes, 1 H. 
84 [54] (1848). 

88. -A motion for a new trial should not be entertained 
if it is not accompanied by a bond conditioned for the pay- 
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ment of costs and against removal of property. .Joliva v. Ka- 
ulukou, 7 H. 731 (1889). 

89. When a verdict in an action of ejectment was for 
possession of the land without damages, the bond by defend- 
ant, on a motion for a new trial, not to remove property liable 
to execution is not necessary. Kaheana v. Nalimu, 8 H. 227 
(1891) ; Kaniku v. Monsarrat, 8 H. 229 (1891). Sze Joliva 
v. Kaulukou, 7 H. 731 (1889). 

90. A bond upon a motion for a new trial, conditioned 
not to remove or dispose of property, where there has been a 
verdict in damages against the movant, must be in a sum 
not less than the amount of the verdict. Gonsalves v. Brito, 
8 H. 254 (1891) ; Joliva v. Kaulukou, 7 H. 731 (1889). 

91. A motion for a new trial on the ground of newly 
discovered evidence should be filed within ten days of the trial. 
Republic v. Saku Tokujt, 9 H. 548. (1894); King v. Reeve, 

7 H. 336 (1888). 

92. Affidavits in support of a motion for a new trial on 
the ground of newly discovered evidence must show that the 
newly discovered evidence could not have been secured for use 
at the trial by the exercise of reasonable diligence. Republic 
v. Hang Fook, 9 H. 558 (1894); Gay v. McCandless, 7 H. 
365 (1888); Malani v. Puhi, 5 H. 504 (1885). 

98. The filing of a bond on a motion for new trial within 
the time eed by the statute may be waived, either ex- 
pressly or by implication. Territory v. Cotton ee 17 H. 
374 (1906). 

94. The trial judge is without authority to extend the 
time within which a motion for trial and bond must be filed, 
such time being fixed by statute. Territory v. Cotton Bros., 
17 H. 374, 380 (1906). 

95. On a motion for a new trial, the bond for costs and 
against disposition of property. to plaintiff’s detriment, as 
well as the motion itself, should be filed within ten days after 
verdict, whether judgment has been entered or not. Territory 
v. Cotton Bros., 17 H. 874, 382 (1906); Joliva v. Kaulukou, 
7 H. 781 (1889); Gonsalves v. Brito, 8 H. 254 (1891); Fer- 
reira v. Hon. R. T. & L. Co., 16 H. 406, 797 (1905). SEE 
Briggs v. Mills, 4 H. 450 (1882); Napahoa v. Chinese Union, 
7 H. 879, 382 (1888). 

96. The rule that a successor to a trial judge should grant 
as matter of course a motion for a new trial which has been 
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made and perfected within the proper time—because the 
movant has a right to have the motion decided and the suc- 
ceeding judge cannot decide it for want of knowledge of the 
facts and the trial judge cannot because of his death or the 
expiration of his term of office—has no application when the 
movant has no right to have the motion decided for the reason 
that it was not perfected by the filing of a bond within the 
prescribed time. Territory v. Cotton Bros., 17 H. 445, 451 | 
(1906). 

97. A bond to satisfy the judgment is not essential to give 
a court jurisdiction to grant a motion for a new trial. (Hart- 
well, CO. J., at chambers.) Harh Hak Sae v. Lindsay, 18 H. 
666 (1907). 

98. Affidavits in support of motion for new trial on the 
ground of newly discovered evidence should show positively, 
not only that the evidence was not known before the verdict, 
but that the applicant or his attorney used due diligence to 
discover and produce the new evidence at the trial. Territory 
v. Kum Foo Sung, 20 H. 195 (1910); Republic v. Carvalho, 
10 H. 446 (1896); Lopez v. Kaiaikawaha, 9 H. 27, 30 
(1893); Kahakalau v. Lepoloa, 4 H. 566 (1883); Weston v. 
Montgomery, 2 H. 809 (1860). 

99. Affidavits in support of a motion for a new trial must 
show affirmatively that the new evidence is not merely cumula- 
tive to the evidence adduced at the trial, nor merely impeaching 
in character, and that it is material. Territory v. Kum Foo 
Sung, 20 H. 195, 197 (1910); Laing v. Laing, 10 H. 183 
(1896) ; Lopez v. Kaiaikawaha, 9 H. 27, 80 (1894); Kahaka- 
lau v. Lepoloa, 4 H. 566 (1883). 

100. Where new trial is sought. on the ground of newly 
discovered evidence, it must be shown that search for the 
evidence was made wherever there was a probability of finding 
it, in order to establish due diligence. Uuku v. Kaio, 21 H. 
710 (1918); Clement v. Cartwright, 7 H. 676 (1889); Kahe- 
ana v. Nalimu, 8 H. 971, 272 (1891). 


IV. PROCEEDINGS AT NEW TRIAL. 


101. Upon the reversal of a judgment, the case stands as 
though the trial in which the judgment was rendered had not 
been had, and the defendant is at liberty at or before the sec- 
ond trial, to the same extent that he was at the former trial, 
to move for leave to amend his answer. Scott v. Dillingham, 
20 H. 4, 6 (1910). 
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102. Where no error relied upon on appeal is claimed to 
have occurred prior to the rendition of the decision, which is 
erroneous for failing to comply with the statute requiring a 
written decision containing the reasons therefor, a new trial 
will not be ordered, but the judgment will be reversed, and 
the case remanded for entry of a decision which will comply 
with the statute, and the ‘case then being in the same condi- 
tion as it was originally upon the close of the evidence, the 
trial court may admit further evidence upon the application 
of either party or of its own motion. Kahati v. Yee Yap, 20 
H. 192, 194 (1910). 

103. Where, in a case tried jury waived, the judgment 
has been set aside and a new trial ordered, the issues not being 
expressly restricted, the case is restored to the condition it was 
in before a trial was had, and the whole case is open for 


hearing and determination as though it had never been tried. 
Wall v. Focke, 22 H. 221, 223 (1914). 


NEWSPAPERS. 
See Libel and Slander. 


NOTARIES. 


See Acknowledgments. 


NOTICE. 


Possession of land as notice of unrecorded deed or lease. 
See Vendor and Purchase, V. 


1. Long user may be taken as evidence that a notice 
according to a statute had been given. King v. Asegut, 3 H. 
540, 543 (1874). 

2. Whether a notice to produce a document in evidence 
is reasonable or not as to time is a question upon which the 
court must exercise a sound discretion. King v. Lenehan, 3 H. 
714, 716 (1876). 

3. Notice to an attorney in a cause wherein the attorney 
represents his client, is notice to the client. Tisdale v. Bark 
H. W. Almy, 4 H. 503 (1889). 
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4. Where a statute prescribes that a person violating 
its provisions, after written notice, shall be liable to a penalty, 
a printed circular warning all persons against violations, but 
not calling attention to any specific breach found to exist, 
and not directing any specific alterations, is not a compliance 
with the statute. Maguire v. Tong Wo, 5 H. 41 (1888). 

5. -Under a power of sale in a mortgage, permitting a 
sale of the premises, “first giving three weeks’ notice,” it 
was held that a sale on the twentieth day after first publication 
of notice was invalid.' Silva v. Lopez, 5 H. 262, 265, 271 
(1884). 

6. Itis a sound principle of law that one cannot be barred 
personally by judicial proceedings without express or construct- 
ive notice. Mikalemi v. Luau, 6 H. 47, 49 (1871). Sex 
Estate of Paeimuai, 3 H. 141 (1869); Estate of Poholowat, 
3 H. 419 (1872); Estate of Brash, 15 H. 872 (1904); Ke- 
aloha v. Castle, 17 H. 45, 48 (1905); Arrimwep: 210 U. S. 
149 (1908) ; Ting v. Born, 91 H. 638, 641 (1918). 

7. Under the Hawaiian copyright law, requiring publica- 
tion of a notice of claim “for the space of two months,” it 
was held that a publication in a weekly newspaper (there 
being no daily newspapers published then) beginning Dec. 8, 
1879, and ending Jan. 28, 1880, was a compliance with the 
law. (Court divided equally on the point.) Thrum v. Pacific 
Commercial Advertiser, 7 H. 189 (1887). ' 

8. Public notice must mean a notice to the public, and 
is not made by one .or several notices to one or several indi- 
viduals. Lishman v. Perry, 7 H. 966 (1888). 

9. Publication of a notice by twelve weekly insertions, 
the last insertion being more than a week before an election, 
does not comply with a requirement of publication “weekly 
for the twelve weeks next preceding” an election. In re 
Notice of Amendment, 11 H. 889 (1898). 

10. The recording of a lease of land which one is holding 
as against the owner of the paper title is constructive notice 
that such holding is adverse. Jones v. Pooloa, 11 H. 755, 759 
(1899), 

11. The petitioners for the appointment of a trustee hav- 
ing appeared and submitted themselves to the jurisdiction of 
the court, they and their successors in interest are bound by 
the proceedings, even though it be assumed that there was no 
publication of notice to parties interested and that such publi- 
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cation was required by rule of court. Estate of R. W. Holt, 
15 H. 580 (1904). 

12. Notice to one of several persons having common inter. 
ests in the same subject matter operates as notice to all, as, 
for instance, in cases of notice to one of several trustees of 
an estate. Brown v. Lee Chuck, 19 H. 4, 8 (1908). 

18. There is no statutory authority for notice by publi- 
cation of hearings of administrators’ petitions for allowance of 
final accounts and discharge, and in the absence of statute, 
constructive notice by newspaper publication is not sufficient 
to bar the claim of one who had no actual notice. Hstate of 
Ahi, 19 H. 232, 988 (1908). 


NOVATION. 


SEE Contracts. 


1. Where one partner buys out his co-partners and gives 
his note for the balance of a partnership debt, the creditor is 
not precluded from suing the partners on the original debt in 
the absence of a showing of a complete novation. Jan Ban 
v. Tsen Yim, 15 H. 483 (1904). 

2. Where a promoter purchased on credit certain valuable 
rights of a company, informing the vendor of his plan to or 
ganize a corporation to exploit them, assigned the rights to the 
corporation, and the corporation assumed the debt to the ver- 
dor and paid the first installment and the vendor recognized 
it as the owner of the rights purchased, it was held that there 
was a novation, and the promoter was released from liability 
to the vendor. Marconi’s Wireless Tel. Co. v. Cross, 16 H. 
390 (1905). 

3. A rule of court requiring a defendant to give notice 
in his answer of an intention to rely on the defense of release 
does not apply to the defense of novation. Marcont’s Wire- 
less Tel. Co. v. Cross, 16 H. 390, 393 (1905). 

4. Where a corporation takes over the business of indi- 
viduals and accepts the benefit of a contract made by them 
and acknowledges the existence of the contract by discussing 
through its officers, the amount of the consideration, there is a 
novation. Johnson v..Lee Toma Co., 16 H. 693, 700 
(1905). 
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NUISANCE. 
Ser Health, II. 


Obscene conduct as nuisance. Ser Obscenity; Disorderly 
Conduct; Vagrancy. 


1. At a trial for a nuisance an ex parte order for an 
injunction against its removal is no evidence to justify it but 
“js conclusive as to the fact of the maintenance of the nui- 
ance. King v. Cornwell, 3 H. 154, 160 (1869). 

2. It is no defense to an action for damages for a nui- 
sance caused by smoke and soot from an ice factory, that ice 
is a necessity and that the price thereof has been reduced by 
the operation of defendant's factory. Fernandez v. People’s 
le & R. Co., 5 H. 589, 534 (1886). 

3. The owner of a factory is liable in damages for any 
tangible injury caused to the property of an adjoining land- 
owner by smoke from the factory chimney; and if such smoke 
and soot cause a nuisance, it is no defense that the business 
is lawful and carried on in a reasonable manner. Fernandez 
v. People's Ice & R. Co., 5 H. 589, 584 (1886). 

4. That noise alone may be the subject in equity for an 
injunction is unquestioned. Cluney v. Lee Wai, 10 H. 319, 
323 (1896). 

5. An offensive trade or business may be established and 
carried on at a point so remote from others as in no way to 
disturb them, and be lawful, but it may become unlawful 
whenever the adjacent owners devote their property to pur- 
poses of. business and residence so as to render the continuance 
of the objectionable trade incompatible with such purposes. 
Cluney v. Lee Wai, 10 H. 319, 321 (1896). 

6. A party may abate as a nuisance so much of a dam 
in a stream as is necessary to enable him to obtain the water 
to which he is entitled at a point below the dam. Chee Kit 
v. Lee Lung, 15 H. 69 (1908). 


OATH. 


Verification of pleading. SEE Pleading, VII; Equity, 
IV (g). 

Oath administered to jury. SEE Jury, VL 

1. An oath which is not in compliance with the statute 
is no oath, and the warrant issued sen pos is without juris- 
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diction and unknown to the law and therefore void. Hang 
Lung Kee & Co. v. Bickerton, 4 H. 584, 589 (1883)... 

2. The words “duly sworn” cover the distinctive naturę 
of the oath as an oath and with the words which follow, i. e., 
“to tell the truth, the whole truth, and nothing but the truth” 
make a sufficient allegation that a legal oath, if such exists, 
was administered in due form. ` King v. Angee, 8 H. 259, 260 
(1891). 

3. An oath administered to a witness by the clerk that 
the evidence he shall give “shall be the truth, the whole truth 
and nothing but the truth,” omitting the invocation, “so help 
you God,” which was correctly interpreted to the witness, the 
interpreter adding thereto the words, “so help you God,” is 
valid. Territory v. Kawano, 20 H. 469 (1911). 


OBSCENITY. 


1. Obscene language used on the highway to a girl in 
the presence and hearing of another girl and a woman is a 
public nuisance. King v. Nawahine, 8 H. 371 (1879). SEE 
Republic v. Ben, 10 H. 278 (1896); Territory v. Kaaikaula; 
22 H. 204 (1915). 

2. One cannot be convicted of common nuisance by pub- 
lishing an obscene document when the same is written in a lan- 
guage with which the defendant is unacquainted and there was 
nothing in the circumstances to put defendant on inquiry or 
arouse suspicions that the matter was indecent. King vV. 
Grieve, 6 H. 740 (1883). 

3. Indecent exposure in a public place, where it may be 
seen by others if they pass by, even though actually seen by 
one person only, is a common nuisance. Terr. v. Martin, 
14 H. 804 (1909). 


OBSTRUCTING JUSTICE. 


1. An indictment charging an assault on a constable 
“with intent to resist and hinder such publie officer in the 
discharge of his duty,” sufficiently avers the knowledge of the 
defendant of the official character of the officer. King v. Ah 
Lou You, 3 H. 393 (1872). 

9. An indictment which charges the defendants in one 
count with having concerted together to obstruct the course 
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, of justice by giving to a witness a sum of money. to evade 

| giving his testimony in a civil proceeding before the board 

- of license commissioners; in another count with having con- 
certed together to suppress the evidence of a certain witness 
in such proceeding; in another count with having prevented 
the said witness from appearing before said board to give his 
evidence, is good as against a demurrer on the ground of in- 

{ sufficiency. Territory v. Scully, 22 H. 618 (1915). 

- 3. In a prosecution for obstructing justice by preventing 

| a witness from appearing in a proceeding, it is not necessary 
to the offense that the witness should have been subpoenaed. 
Territory v: Scully, 22 H. 618, 631 (1915). 


OFFICERS. 


Bribery of. SEE Bribery, 1, 2, 3. . 
Officers of counties. SEE. Counties, II. 
SEE Injunction, II (e); Mandamus, II (b). 


I. APPOINTMENT, QUALIFICATION, AND TENURE. 


(a) OFFICES, AND POWER TO APPOINT AND REMOVE FROM 
OFFICE. 


1. Whether any given employment under government 
is or is not an “office of profit or emolument,” depends upon 
circumstances, but where the legislature votes a salary for an 
officer, it has considered such an official necessary, and has 
recognized the “office.” Aliens and Denizens, 5 H. 167, 171 
(1884). 

2. In the days of the Hawaiian monarchy it was held 
that the office of the king’s chamberlain was personal to his 
majesty and did not require the approval of the cabinet. 
Macfarlane v. Damon, 8 H. 19 (1890); Macfarlane v. Green, 
6 H. 711, 716 (1889). 

3. One is not an “officer” where the law does not recog- 
nize him by providing for his appointment or his pay or his 
duties or in any way, but he is engaged by other officers 
temporarily to assist them, and is paid according to his con- 
tract with them. Appeal of Cooper, 14 H. 282, 284 (1902). 

4. A clerk of court who made typewritten copies of the 
report of the tax commission working out of office hours is not 
an officer or employee of the territory within the meaning of 
the appropriation bills. In re Peck, 19 H. 181 (1908). 
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5. Employees of a county working under a committee 
of the board of supervisors in charge of roads and bridges 
are not regarded as county officers. Coster v. Trent, 19 H. 
352 (1909). SEE Territory v. Clark, 20 H. 391, 396 (1911), 


(b) APPOINTMENT. 


6. It is clearly the duty of government to appoint officers 
in such time that they may be ready to carry out the provisions 
of the law when it shall come into force. Coolidge v. Puaaiki, 
3 H. 810, 813 (1877). 

7. The summoning of a person to serve as a juror is 
not his appointment to a “civil office under the government” 
within the meaning of a constitutional provision forbidding 
the appointment of a member of the legislature to such an 
office. Queen v. Self, 8 H. 484 (1899). SEE Republic v. 
Edwards, 11 H. 571, 577 (1898). 

8. Where a statute provides that an officer shall be ap- 
pointed in a certain way, if such officer is appointed in a way 
different from that provided by statute, and acts, he cannot 
recover for his services as an officer de facto.. In re Pringle, 
99 H. 557, 568 (1915). 


(e) ELIGIBILITY AND QUALIFICATION. 


9. An officer may fill two offices if they are not incom- 
patible and not subordinate one to the other. King v. Kanaau, 
3 H. 669 (1876). l 

10. Where the constitution of the republic of Hawaii pro 
vided certain qualifications for the president, it was held that 
an officer of the republic not having these qualifications could 
fill the office of acting president, in the absence of the presi- 
dent. In re Acting President, 11 H. 348 (1898). 

' 11. Although a circuit judge, in passing upon the bond 
of a county supervisor, may and should require the latter to 
show himself prima facie entitled to the office, he cannot go 
back of the proper credentials and pass upon the question of 
the validity of the nomination. If the supervisor shows him- 
self prima facie entitled and the bond is sufficient, it is the 
duty of the judge to approve it, even though he is informed 
that quo warranto proceedings are to be brought to contest 
the applicant’s title on the ground that the nomination papers 
were fraudulent and forged. Kanealii v. Hardy, 17 H. 1, £ 
(1905). 
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(d) De Facro’ OFFICERS. 


12. An officer de jure cannot recover from the authorities 
the salary of the office when it has been paid to the officer 
de facto while he was in possession of the same under color 

.of title, and was performing the duties thereof. Brown v. 
Prov. Govt., 9 H. 311 (1893). 

18. A persor exercising the functions of a district magis- 
‘hate is a de facto magistrate, and a de jure magistrate to all 
i parties except the state. Republic v. Oishi, 9 H. 641 (1895). 

14. Color of appointment or of authority to appoint is 
. not necessary to constitute a de facto officer. Hind v. Wilder’s 

Steamship Co., 14 H. 215, 231 (1902). . 

15. There may be a de facto officer, however invalid his 
appointment, but there cannot be a de facto officer unless there 
isa de jure office; and while an office cannot be filled at the 
same time by both a de jure and a de facto officer, if the latter 
is in possession of the office, his acts are valid and cannot be 
collaterally attacked. Hind v. Wilder’s Steamship Co., 14 H. 
215, 222, 224 (1902). l 

15a. . The salary appurtenant to an office may be recovered 
by a de jure officer out of possession of the office if it has not 
been paid to a de facto officer. Austin v. Auditor, 15 H. 114 
(1903). 

16. The actions of de facto officers cannot be questioned 
collaterally. Ninomiya v. Treasurer, 15 H. 273 (1903); 
King v. Ah Lin, 5 H. 59 (1883). 

16a. A de jure officer in possession cannot be paid if there 
is no appropriation. Boyd v. Auditor, 15 H. 861 (1908). 

17. Where a judge of a circuit court of this territory 
was commissioned by the president with the advice and con- 
sent of the senate of the United States for the term of four 
years commencing on the 6th day of January, 1909, continued, 
after the 6th day of January, 1913, to perform the duties of 
the office as he had theretofore been doing; no new appointment 
having been made and there being no other claimant to the 
ofice; and the department of justice has continued to recognize 
the incumbent as such judge; held, that he is at least a de 
facto judge. Territory v. Mattoon, 21 H. 672 (1918). 

18. A public officer who wrongfully but in good faith 
` holds over and continues to exercise the functions of an office 

after the term for which he was elected or appointed has 
elapsed, there being no de jure incumbent, is a de facto officer, 
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and his title or authority cannot be collaterally questioned in 
proceedings to which he is not a party or which were not insti- 
tuted to determine their vel: Territory v. Mattoon, 21 H. 
672 (1918). 

19. Where a justice of the supreme court of this territory, 
after the expiration of the term for which he was appointed, 
in good faith continues to act as a member of the court and 
to perform the duties of the office, and does so with the acqui- 
escence of the department of justice, the other members of the 
court, the bar, and litigants, and no new appointment has been 
made and no other person claims the office, he is at least a 
de facto judge and his authority is not open to attack in a col- 
lateral proceeding. Wilder v. Colburn, 21 H. 701 (1918). 

20. An officer seeking to compel payment of compensation 
by mandamus must show that he is an officer de jure and not 
merely an officer de facto. In such a proceeding his title to 
the office may be put in issue. In re Pringle, 22 H. 557, 568 
(1915). 


(e) RESIGNATION, SUSPENSION OB REMOVAL. 


21. An office is not vacated upon the tender of the resig- 
nation of an officer, until the same is accepted, and this may 
be by the acceptance of the same by those authorized so to 
do or by appointing a successor. Queen v. Costa, 8 H. 552, 
555 (1892). 

22. It is improper aiia justifying removal for one 
who holds a responsible office under the government to use 
language tending to disparage the government and weaken its 
authority. In re Wundenberg, 9 H. 681, 683 (1895). 

23. Handing in a resignation absolute in form to the 
proper officer does not necessarily ipso facto vacate the office. 
Bush v. Republic, 12 H. 332, 336 (1900). 

24. The question whether a public office has become 
vacant through resignation is one primarily of the intention of 
the parties, viz., the officer and the appointing power, consid- 
ered with reference to the interests of the public. Bush v. 
Republic, 12 H. 332, 336 (1900). 

25. The governor has not authority to suspend an officer, 
who, by the terms of section 80 of the Organic Act, must be 
appointed and may be removed by the governor by and with 
the advice and consent of the senate and who is to hold for 
four years unless sooner removed. Austin v. Auditor, 15 H. 
114 (1903). 
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96. The provisions of the audit act (Laws of 1898, Act 
39) relating to the suspension of the auditor were repealed by 
implication by the provisions of section 80 of the Organic Act, 
which are not only inconsistent therewith but indicate an 
intention to cover the whole subject. Austin v. Auditor, 15 
H. 114 (1903). 


II. TITLE TO AND POSSESSION OF OFFICE. 


27. The compensation of an office does not depend on 
' time or labor expended in discharging the duties of it, but 
upon the title to it. The salary follows the title. Macfarlane 
v. Damon, 8 H. 19, 27 (1890). 

28. The salary of an office follows the title and when an 
individual claims by action the office, or the incidents to the 
office, he ean only recover upon proof of title. In re Pringle, 
22 H. 557, 568 (1915). 


III. RIGHTS, POWERS, DUTIES AND LIABILITIES. 


99. An exoneration of an officer by the court from lia- 
bility for his official acts, will not protect him from liability 
to third parties. Wiley v. Boyd, 1 H. 15 [20] (1847). 

30. A ministerial officer cannot be liable for acting in 
pursuance of legal authority. Waterhouse v. Webster, 2 H. 
259, 269 (1860); Gomez v. Whitney, 21 H. 589 (1913). 

31. A public officer, acting in his official capacity as 
agent for the government is not personally liable on contracts 
negotiated by him within the line of his public duties. Rich- 
ardson v. Harding, 2 H. 488 (1861); Gibson v. Soper, 5 H. 
383, 885 (1885). 

32. In all instances where recoveries have been had 
against a public officer for his neglect or malfeasance, the 
duties. east upon him have been ministerial; that is absolute, 
certain and imperative. Way v. Gulick, 5 H. 70, 78 (1884). 

38. Where the supplying or withholding water for public 
and private use rested in the discretion of the minister of 
the interior, it was held that in the exercise of that discretion 
he was not liable at the suit of a private citizen for damage 
caused by insufficient water supply at a fire. Way v. Gulick, 
5 H. 70 (1884). 

34. Although a lump sum is appropriated for the pay- 
ment of the salary of an officer for a biennial period, such 
salary is payable in monthly installments. Macfarlane v. 
Green, 6 H. 711, 714 (1889). 
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35. An offcer who was absent from the kingdom during 
the period for which he claims his salary, and hence was not 
in a position to perform the duties of his office, was held’ not 
to be entitled to draw his salary. Macfarlane v. Green, 
6 H. 711, 717 (1889). 

36. In giving powers to officials the laws use a variety 
of words which prima facie denote a discretion, among such 
expressions being “shall have the power,” “may,” “author- 
ized,” and “it shall be lawful.” (Dole, J.) Bradley v. 
Thurston, 7 H. 523, 588 (1889). 

37. A contract made by the president of the board of 
immigration does not bind the board in the absence of a show- 
ing that it authorized the contract. Bowler v. Board of Immi- 
gration, 7 H. 563 (1889). 

38. The legislature may place considerable discretionary 
power in executive officers but in such case there should be 
something in the statute to guide or. control the action of the 
officers. Tai Kee v. Minister, 11 H. 57, 62 (1897). Ser 
Territory v. Sing High, 19 H. 628, 630 (1909). 

39. A general appropriation for the payment of employees 
in a department may be disbursed by the head of the depart- 
ment in his discretion according to his agreements with his 
employees, provided that the whole amount does not exceed 
the sum appropriated during the two years’ life of the appro- 
priation bill. Zerbe v. Republic, 11 H. 566 (1898). 

40. Where there is a definite amount agreed upon for 
compensation for services to be rendered by an employee of 
the government an action upon a quantum meruit for in- 
creased duties subsequently performed will not lie. Zerbe v. 
Republic, 11 H. 566, 570 (1898). 

41. Sections 1078-1085 of the civil laws, 1897 (re 
pealed by Act 72, S. L. 1911) made it mandatory upon the 
superintendent of public works to issue a building permit when 
the provisions of these statutes had been complied with. In re 
Akwai, 18 H. 289 (1901). 

49. <A sheriff cannot bind the territory to pay a surgeon 
for an operation upon a private citizen made necessary by the 
unauthorized act of a policeman. Grace v. Territory, 18 H. 
465 (1901). l 

43. The treasurer- of the territory may under certain cir- 
cumstances consult private counsel as to his official duties and 
employ them to institute a suit in his name to sustain his con- 
victions of his official duties and obligations and pay reason- 
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- able compensation to such counsel out of the appropriation 


for “incidental” expenses of his office. In re the Treasurer, 
18 H. 718 (1904). 

44. <A clerk of the waterworks may be charged by regula- 
tion or appointment with the safe-keeping, transfer or disburse- 
ment of money although the superintendent of waterworks is 
charged by law with the duty to “collect all water rates from 
ships and persons in Honolulu or its vicinity.” Territory v. 
Richardson, 16 H. 358, 362 (1904). 

` 45. It is the duty of a circuit court stenographer, subject 
to direction of court, to furnish to the attorney general without 
charge a copy of transcript of evidence in a law action insti- 
tuted for the use of the territory. In re Lorrin Andrews, 16 
H. 488 (1905). SEE Territory v. Court of Land Registration, 
20 H. 699 (1911). 

46. <A public officer is liable in an action for money re- 
ceived where he collects money illegally. Seattle B. € M. Co. 
v. Campbell, 17 H. 364, 367 (1906). 

47. Injunctions are not issued to restrain public officials 
in the exercise of discretionary power. McCandless v. Carter, 
18 H. 221, 224 (1907). SEE McCandless v. Pratt, 211 U. S. 
437 (1908). 

48. One department of the government is not obliged to 
engage a stenographer specially to perform work for another 
department. In re Peters, 18 H. 659 (1907). - 

49. A county attorney cannot with propriety represent a 
litigant in an action against the territory. Scott v. Territory, 
19 H. 578 (1909). 

50. It is within the statutory powers of the superintendent 
of public works to require an applicant for sewer connections 
to agree to “pay such rates annually for the use of the sewer 
as may be fixed.” McCandless v. Campbell, 20 H. 264 
(1910). 

51. By virtue of his position the auditor of the territory 
is the public guardian of the expenditure of the people's 
money. In re Cummins, 20 H. 518, 524 (1911). 


IV. LIABILITIES ON OFFICIAL BONDS. 
Sree Bonds; Principal and Surety. 


52. An assessor holds a bond given to him by his deputy 
under R. L. 1915, See. 1211, for the benefit of the territory 
and not merely for his own protection, -Gay v. Farley, 16 H. 
69, 72 (1904). 
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53. An assessor cannot by an independent collateral agree- 
ment release a surety on a deputy assessor’s bond so as to 
defeat an action upon it against the sureties for the benefit 
of the territory. Gay v. Farley, 16 H. 69, 72 (1904). 

54. Sureties on the official bond of a clerk in the bureau 
of water works, whose-duties are nowhere defined by law, are 
not liable for his failure to account for moneys payable by 
law to the superintendent of water works. Supt. Pub. Works 
v. Richardson, 18 H. 523 (1908). 

55. Where an officer acting in a matter in which he is 
authorized to act, is guilty of” official misconduct, he is not 
faithfully performing his official duties, and he and his surety 
are liable for resultant damages on his official bond. County 
of Hawaii v. Purdy, 22 H. 272, 286 (1914). 

56. The decided weight of authority holds sureties on an 
official bond liable for wrongful acts committed by color of 
office, and all the authorities hold them liable for wrongful acts 
committed by virtue of office. County of Hawau v. Purdy, 
22 H. 979, 986 (1914). 


OPIUM. 


Ser Customs Duties, 18, 15, 17, 18; Criminal Law, 7, 20, 
63, 103; Searches and Seizures, 1, 7, 9; Constitutional 
Law, 40; Assumpsit, 12. 


1. The offense of smuggling opium was punishable only 
according to Chap. 56 of the laws of 1874 and Chap. 68 of 
laws of 1876, and not under the general law against smug- 
gling. King v. Bradley, 4 H. 187 (1879). 

2. The conviction of a person holding a retail liquor 
license of the offense of smuggling opium is not a “contribu- 
tion to the violation of a law of this kingdom,” as covered 
by the terms of the licensee’s bond. Wilder v. Bradley, 4 H. 
190 (1879). 

3. Under the customs laws of Hawaii a bark was de- 
clared forfeited on the ground that opium was smuggled into 
Honolulu in her cargo, with the connivance of her officers. 
Bark Kalakaua, 4 H. 325 (1880); In re “Mary Belle Rob- 
erts,” 3 H. 823 (1877). 

4. Under Chap. 50, S. L. 1874, as amended (see Chap. 
144, S. L. 1913) restricting the importation and sale of opium, 
the possession of any appreciable quantity of opium for the 
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purpose of smoking was a punishable offense. King v. Ah 
Fong, 4 H. 619 (1883). 

5. Sec. 4 of the Session Laws of 1886 does not define the 
possession of opium as a punishable offense. In re Brito, 
7 H. 42 (1887); King v. Young Tang, 7 H. 49 (1887). 

6. A vessel in which opium was concealed “in a secret 
or disguised place” was held liable to the forfeiture provided 
by Hawaiian law in such cases, regardless of its ownership or 
the complicity of its officers. The Consuelo, 7 H. 704 (1889). 
See The Mary Belle Roberts, 8 H. 823 (1877). 

7, In an invoice of Chinese goods there was found a case 
of pills containing a small percentage of opium. Held, that 
the. said case, together with all the merchandise named in 
the same invoice, was forfeited and confiscated to the use of 
the government. Cleghorn v. Opium Pills, 8 H. 461 (1892). 

8. The unexplained presence of opium in a case of goods 
imported by defendant is evidence from which the jury may 
infer an intent on the part of the defendant to import the 
opium. Prov. Govt. v. Gertz, 9 H. 988, 293 (1898). 

9. In a charge of selling opium against two defendants, 
one receiving the money and the other delivering the opium, 
they having knowledge of what each was. doing, the sale was 
complete; as they both “took part” they were both guilty. 
Hang Fook v. Rep. Haw., 9 H. 598 (1895). 

10. On a charge of having opium in possession it is not 
incumbent on the prosecution to prove that the possession by 


the defendant was unlawful. Republic v. Lee Vick, 10 H. 


188 (1895). 

11. Opium was an article capable of being smuggled, un- 
der the laws of the republic of Hawaii, even though its impor- 
tation was forbidden, and smuggling was defined as the impor- 
tation of goods subject to duty without paying the same. In 
re Schooner Henrietta, 10 H. 241 (1896). SEE King v. Brad- 
ley, 4 H. 187 (1879). 

12, <A voluntary bringing of opium from a foreign juris- 
diction to a landing place, though not a port of entry in Ha- 
wali, was held to be an “importation” within the meaning of 
a penal law of the provisional government of Hawaii. Re- 
public v. Anderson, 10 H. 252 (1896). 

18. In an invoice of 174 cases, there were found eight 
containing opium. Held, the entire invoice was forfeited. 
Col. Customs v. Cases of Crackers, 10 H. 648 (1897). 
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14. Tn a charge of “unlawfully having possession” of 
opium it is not necessary to negative in the charge that it was 
not “received from the board of health, or a duly licensed 
physician or surgeon.” Rep. Haw. v. Ah Yee, 12 H. 169 
(1899); Rep. Haw. v. Awai, 12 H. 174 (1899). 

15. <A charge of furnishing opium to another is supported 
by evidence of a sale and delivery to another. Territory v. 
Hu Seong, 22 H. 31 (1914). 

16. A statute, Act 144, Laws of 1918 (R. L. 1915, 
§2075) which declares that “any person who shall use or 
smoke opium or have the same in his possession,” except as pro- 
vided in sections 2072 and 9074, `R. L. 1915, “shall be 
guilty of a misdemeanor and shall be punished” as therein 
prescribed, is not violated by one who uses or smokes yen shee 
or has the same ‘in his possession. Territory v. Ah Goon, 
29 H. 81 (1914). 


PARDON. 


1. The governor has no right to prevent an execution by 
refusing to issue a death warrant. He may do this only by 
exercise of the pardoning power. Oriemon v. Territory, 13 H. 
413, 419 (1901). 

2. The power of pardon is by section 66 of the Organic 
Act vested in the governor exclusively and can not lawfully be 
exercised by the legislature. Under this power the governor 
may grant pardons which are partial in their operation as well 
as those which are full and absolute. The legislature may 
not remit a fine judicially imposed. (Per Perry, J.) In re 
Cummins, 20 H. 518 (1911). 

3., An appropriation made by the legislature of a sum of 
money “for the purpose of refunding” to a person duly con- 
victed and sentenced by a judicial tribunal “the fine” imposed 
under the sentence and paid by the accused was not within 
the legislative power and is invalid. (Per Perry, J.) In re 
Cummins, 20 H. 518 (1911). i 


PARENT AND CHILD. 
SEE ALSO Guardian and Ward; Infants. 


1. The father of a minor son cannot be held liable for 
articles furnished the latter on his own individual credit, in 
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the absence of an implied obligation on the part of the parent 
to pay for the goods. Wood v. Green, 2 H. 168 (1859). 

- 2. Children who are of age are not under legal obligations 
to support their parents, however strong the moral obligation 
so to do may be.. Daniel v. Portuguese Soc., 10 H. 518, 521 
(1896). sy 

3. An action will lie against the father for damages result- 
ing from the wrongful act of his minor child, where the evi- 
dence clearly shows that the minor itself would be liable at 
the common law. Victoria v. Palama, 15 H. 127 (1908). 
SEE Day v. Day, 8 H. 715 (1891). 


PARTIES. 


Parties to a bill in equity. - SEE Equity, HI. 
Parties to actions concerning trusts. SEE Trusts, VI. 


Il. PLAINTIFFS. 


1. A suit upon a written contract made by the master of 
a ship in his own name cannot be brought in the name of the 
owners, their name not appearing in the contract but must be 
brought in the name of the master. Archer v. Makee, 1 H. 47 
[77] (1851). 

2. To render parties adversary parties in an action, it is 
not necessary that they should be opposed as plaintiff and 
defendant, but that their interests should be opposed to each 
other, and that the litigation should settle the question between 
them either by admissions of record or by proof. Holelua v. 
Kapu, 5 H. 805, 307 (1885). | 

3. Joint owners of a cane planting contract are joiut 
contractors, not tenants in common, and must be joined in 
an action for damages for breach of the terms of the contract. 
Horner v. Spreckels, 5 H. 480 (1885). 

4. Under Civil Code, $1196 (repealed), allowing a 
mixed. jury where one party was a Hawaiian and the other a 
foreigner the word “party” was construed to mean a party 
of record. Estate of Queen Emma, 5 H. 501 (1885). 

5. In an action upon a contract made by A and B with 
C, both A and B must be made parties plaintiff. Bowler v. 
Board of Immigration, 7 H. 563 (1889). 

6. A party who was interpleaded as a plaintiff in an 
action while a minor, may have his name stricken from the 
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parties plaintiff on reaching his majority, where his interests 
are adverse to the other parties plaintiff. Aldrich v. Hassim- 
ger, 12 H. 8 (1899) ; Aldrich v. Hassinger, 11 H. 682 (1899). 

7. The supreme court should not decide questions of 
fact upon a motion made by one in a case to which he is not 
a party: Chang Kim v. Lai Young, 16 H. 800 (1905). 


II. DEFENDANTS. 


8. An action cannot be sustained against one only of 
several joint contractors. Macfarlane v. Gilmore, 1 H. 48 
[71] (1865). l 

9. In an action against two joint makers of a note where 
service is made upon but one, judgment may be rendered 
against both, but execution can be taken out only against the 
property of the one served. Hennessy v. Bolles, 2 H. 184, 
187 (1859). 

10. A subsequent vendee is not a proper party in a suit 
in equity by a prior vendee against the common vendor to re- 
cover the first deed. Ahmi v. Ashford, 12 H. 12 (1899). 

11. In a suit to foreclose a mortgage a subsequent pur- 
chaser is not a necessary party, although he is not affected 
unless joined. -Polyblank v. Kawananakoa, 17 H. 82 (1905). 
AFFIRMED: 205 U. S. 849 (1907). 

12. Where the deed of a deceased grantor to a deceased 
grantee is attacked in a suit in equity, the administrators of 
grantor’s and grantee’s estates are not proper parties. Kahula 
v. Kanewanui, 17 H. 466 (1906). 

13. Suing persons who are not bound with others who 
are bound, on an obligation does not defeat the right of recov- 
ery against those who are bound, and the dismissal against 
one not bound does not preclude a recovery against defendants 
who are bound. Wong Tin Look v. Goo Wan Hoy, 22 H. 540, 
544 (1915); Smithies v. Colburn, 20 H. 138, 144 (1910). 
SEE Smithies v. Colburn, 226 U. S. 462 (1918). 


II. NEW PARTIES AND CHANGE OF PARTIES. 


14. A new party may be admitted at a hearing of a pro- 
bate case on appeal, but in such case the matter must be re 
manded to the probate court for rehearing. Estate of Poholo- 
wai, 8 H. 419 (1878). 

15. Where complainant in a suit in equity sold his inter- 
est in the property involved after decree but before its enforce- 
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ment, the purchaser was properly substituted as a party and 
a supplemental bill was not necessary. Spreckels v. Macfar- 
lane, 9 H. 412 (1894); Watson v. Watson, 9 H. 389, 391 
(1894). 

-© 16. Where a defendant conveys land in controversy pen- 
dente lite the pleadings should be amended and the new party 
brought in and where the new party answers when no amend- 
ment is made, he waives his right to amendment and is bound 
by the pleadings. Wailuku Sugar Co. v. Spreckels, 18 H. 527 
(1901). 

17. A motion to amend a complaint by substituting an 
alleged newly appointed trustee in the place of an alleged de- 
ceased trustee, one of five joint trustee defendants, is properly 
overruled, when no showing is made that the proposed substi- 
tute has been so appointed. Mossman v. Damon, 15 H. 401, 
403 (1903). 

18. After a decree has been made in an injunction suit 
dismissing the bill, which was reversed on. appeal and the cause 
remanded for further proceedings not inconsistent with the 
opinion it is too late for a new party defendant to intervene. 
Oahu R. & L. Co. v. Armstrong, 18 H. 499 (1907). 

19. The court has no power to add a third party as plain- 
tiff without plaintiffs consent, but if plaintiff, after a plea of 
non-joinder does not ask to amend, he should be non-suited. 
Silva v. De Freitas, 18 H. 613 (1908). 


IV. DESIGNATION AND DESCRIPTION. 


20. An action upon a note payable to “Kauka,” meaning 


“Doctor” may be maintained by Dr. G. A. Lathrop, upon 
proof that he was the payee intended. Lathrop v. Kamakake- 
hau, 1 H. 93 [160] (1853). 

21. The word “trustees” following the names of certain 
parties in a contract is merely descriptive and does not relieve 
them of personal liability. Testa v. Kahahawai, 18 H. 209 
(1907). 


V. DEFECTS, OBJECTIONS AND AMENDMENTS. 


22. Those who are not made parties to probate proceedings 
are not bound by them. Holelua v. Kailiuli, 4 H. 539 (1882). 
SEE Hstate of Poholowai, 3 H. 419 (1872). 

23. Facts which show the non-joinder of a necessary party 
will not be noticed by the court where presented only by the 
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unsworn statement of a party. Bowler v. McIntyre, 9 H. 306 
(1893). 

94. An error in making a guardian instead of a minor 
a party cannot be taken advantage of by collateral attack on 
a decree. Kapiolani Estate v. Atcherley, 14 H. 651 (1903). 

25. A decree will not be reversed for want of a necessary 
party upon a mere possibility that such party was not repre- 
sented, when there is reason to believe that it was fully rep- 
resented, and when the question was raised for the first time 
on appeal. Kellett v. Sumner, 15 H. 76, 94 (1908). 

26. Where a defendant has allowed the substitution of an 
executor as plaintiff in an ejectment suit without objection he 
has waived objections to the capacity of the plaintiff. Magoon 
v. Pioneer Mill Co., 17 H. 159 (1905). 

27. When no misjoinder appears on the face of the com- 
plaint in an action to quiet title it should not be dismissed 
for misjoinder of parties and causes of action because defend- 
ants in their answers make different claims to different parts 
of the land. Lahaina Agr. Co. v. Poaha, 18 H. 494 (1907). 

28. <A bill in equity is not demurrable because a. person 
against whom no relief is sought, and who, upon the allega- 
tions asserts no right adverse to the plaintiff, has not been 
made a party. McBryde Sugar Co. v. Koloa Sugar Co., 19 
H. 106 (1908). 

29. While the statute permits amendments to pleadings 
by adding or striking out the name of any party, it does not 
authorize the substitution of a new party for the sole party 
plaintiff. Campbell v. Steiner, 20 H. 365, 368 (1911). Sre 
Kau Ting Kee v. Yim You, 14 H. 112 (1902); Lum Sung 
v. Luning, 13 H. 665, 667 (1901); Cooper v. Hao, 12 H. 181 
(1899) ; von Hamm-Young Co. v. Welsh, 20 H. 598 (1911). 

30. In the absence of statute the rule is that the non-join- 
der of a defendant in an action ex contractu can be taken ad- 
vantage of, when the defect is not apparent on the face of the 
declaration, only by plea in abatement and that when such a 
plea is not presented an answer of general denial and trial on 
the merits constitute a waiver of the defect. Section 2369, 
R. L. 1915, relating to defenses under the plea of general 
issue, does not alter the rule. Scott v. Kona Development Co., 
21 H. 408 (1912). 
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PARTITION. 


Relations and rights of co-tenants prior to partition. SEE 
Tenancy in Gojani. TI. 

Right to rents accrued between judgment and sale i in parti- 
tion. Sau Judicial Sales, 7. 


I. BY ACT OF PARTIES. 


1. Partition merely severs the unity of possession, leav- 
ing the title as before; partitioners do not by their deed acquire 
new rights, they merely regulate the enjoyment of their old 
rights as acquired from the title of their ancestor or grantor. 
Manaku v. Moanauli, 8 H. 381, 384 (1892). 

2. The statute of frauds does not prevent a parole parti- 
tion of lands. Hawatian Trust Co. v. Barton, 16 H. 294, 304 
(1905). 

II. ACTIONS FOR PARTITION. 
(a) Riant or Action AND DEFENSES. 


8. The title of tenants in common must be conceded and 
at rest between them or the court has no jurisdiction to pro- 
ceed to partition the estate. Waalehua v. Lio, 5 H..519 
(1886) ; Peterson v. Kaanaana, 10 H. 384, 386 (1896) ; Kane- 
ohe Rice Mill v. Holi, 20 H. 609 (1911) ; Brown v. Davis, 
21 H. 327, 329 (1912). 

4, Prior to Jan. 1, 1893, a justice of the supreme court 
had jurisdiction in equity, at chambers, to entertain a bill for 
partition of real estate. Hawn. Com. & Sug. Co. v. Waikapu 
Sug. Co., 8 H. 449 (1892). 

5. In partition the rules and principles of equity govern. 
Haw. Com. d Sug. Co. v. Waikapu S. Co., 9 H. 417, 423 
(1894). 

6. Ina partition suit the question whether a co-tenant has 
been advanced certain land, not sought by the bill to be parti- 
tioned, is not such a question of title as will deprive the court 
of jurisdiction. Peterson v. Kaanaana, 10 H. 384 (1896). 

7. Equity may make partition between the owners of 
an equitable title to land without bringing into court the own- 
ee ie legal title. Koloa Sugar Co. v. Smith, 10 H. 487 

8. One who has the fee in one-half and the remainder 
in the other half may have partition as against the life tenant 
of the latter half. Baker v. Puni, 14 H. 179 (1902). 
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9. A cotenant is entitled to a‘partition of his share in the 
common estate, or a sale if partition would greatly prejudice 
the parties. The fact that there are minor cotenants unable 
to purchase does not affect such right. Brown v. Holmes, 19 
H. 268 (1909). l 

10. If, in’a suit for partition, an issue is in good faith 
raised Pa the extent of the petitioner’s interest in the 
land, the proper course is to suspend the bill and give the peti- 
tioner an opportunity to sue at law. Kaneohe Rice Mill Co. 
v. Holi, 20 H. 609 (1911); Brown v. Davis, 21 H. 897, 829 
(1912). . 

11. While the lessee of a cotenant of land sought to be 
partitioned is a proper party to a suit for partition, the rule 
does not extend to one who is merely shown to have collected 
rents without showing that he is interested in the subject 
matter of the suit. Scott v. Pilipo, 22 H. 252 (1914). 

12. In a bill for the partition of land the complainant 
must show that he is a tenant in common of an estate in 
possession. This requirement is met by averments that the 
complainant and the defendants (in undivided shares) own the 
land in fee simple. Actual possession by the complainant need 
not be averred. Waiwaiole v. Kulaca, 22 H. 651 (1915). 


(b) PROCEEDINGS AND RELIEF. 


13. A purchaser of the interest of one tenant in common, 
during the pendency of a petition for partition, may be substi- 
tuted as a party. Watson v. Watson, 9 H. 889, 891 (1894). 

14. The report of commissioners for the partition of lands 
is in the nature of the verdict of a jury and will not be set 
aside unless unsupported by the evidence taken. Haw. Com. 
& Sug. Co. v. Waikapu S. Co. 9 H. 417, 422 (1894). 

15. An advancement is no part of an intestate’s estate, 
and a co-tenant of a person receiving an interest in land as 
an advancement, is not a necessary party to an action for the 
partition of land belonging to intestate at his death. Peter- 
son v. Kaanaana, 10 H. 884 (1896). 

16. An ousted tenant in common is entitled in partition 
proceedings to an allowance for the use and oceupation of the 
premises by his co-tenant. Nahaolelua v. Kaaahu, 10 H. 662, 
666 (1897). 

17. A decree in partition which describes the property by 
reference to the bill of complaint wherein a precise descrip- 
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tion is given, is sufficient. Lee Chu v. Noar, 14 H. 648 
(1903). : ' l 
18. Upon a sale of land in a suit for partition between 
tenants in common, where some of the moieties are subject to 
a mortgage, the mortgagee having been made a party to the 
suit, the land should be sold clear of the incumbrance, and 
the mortgagee’s claim paid out of the shares of the proceeds 
belonging to the mortgagors. Brown v. Cornwell, 20 H. 457, 

468 (1911). | | 

19. Where the allegation in a bill for partition that the 
premises cannot be partitioned without great prejudice has 
been traversed it must be proved, but the defendants cannot 
complain of a finding by the circuit judge, based upon and sup- 
ported by the report of a commissioner, that the allegation 
has been proven, where the defendants were given an opportu- 
nity to adduce evidence on the subject but failed to. Brown 
v. Cornwell, 20 H. 457, 464 (1911). 

20. An allegation in a bill for partition that a partition 
“cannot be made without great prejudice” is not objectionable 
as a mere conclusion. It is a proper statement of an ultimate 
fact. Brown v. Cornwell, 20 H. 457, 465 (1911). SEE Puu- 
heana v. Lio, 5 H. 202, 204 (1859); Hackfeld & Co. v. Inter- 
Island S. N. Co., 22 H. 671, 672 (1915). 

21. Where, in a bill for partition, the prayer is for a sale 
of the land, and for general relief, a partition in kind may be 
decreed without a specific prayer therefor. Brown v. Cornwell, 
20 H. 457, 465 (1911). 

22. Examined in the light of the pleadings, the evidence 
and the opinion of the court, a decree that the complainants 
in a suit in equity for partition “take nothing by the bill” is 
held to have been an adjudication that the petitioners had no 
title to certain land sought to be partitioned. Hapai v. Brown, 
21 H. 756 (1918). 

93, In a suit for partition a cotenant may be required to 
account for rents collected by him from third parties for the 
use of the common land. Watwaiole v. Kulaea, 22 H. 651 
(1915) ; Peterson v. Kaanaana, 10 H. 384, 387 (1896). 


(e) ALLOWANCES FoR IMPROVEMENTS. 


24. In partition, such part of the land as may be more 
advantageous to one of the parties on account of its proximity 
to his other land, or for any other reason, will be alloted 


586 PARTITION. 


to him if it can be done. Haw. Com. & Sug. Co. v. Waita 
S. Co., 9 H. 417, 498 (1894). 
l 25. In an ejectment suit land was adjudged to be owned 
by co-tenants in equal halves; in a subsequent partition suit 
one co-tenant awarded one-half the land in kind, cannot claim 
a house situated on the other half as her own property, she 
being estopped by the judgment in ejectment. Booth v. Ka- 
puakela, 10 H. 414 (1896). l 

26. A co-tenant who has made improvements on the com- 
mon property in good faith, in the belief that he was sole 
owner, is entitled to an allowance for the value of the improve 
ments upon a sale of the property in partition proceedings. 
Nahaolelua v. Kaaahu, 10 H. 662, 664 (1897). SEE Aho 
v. Pacheco, 22 H. 257 (1914). 

27. In a partition suit a cotenant who has made neces- 
sary and reasonable’ expenditures for taxes, purchase of the 
common estate and litigation on its behalf, may be reimbursed. 
Kanakamaikat v. Pahulio, 12 H.1 (1899). 

28. A cotenant cannot be allowed, in case of sale in par- 
tition proceedings, for money. expended for improving a small 
portion but not materially enhancing the value of the entire 
estate. Brown v. Holmes, 19 H. 268 (1909). Compare Haw. 
Com. & K. Co. v. Waikapu S. Oo., 9 H. 417, 498 (1894). 

29. K, one tenant in common, built a house on the un- 
divided lands, after which, in partition, the land upon which 
the house stood was allotted to another cotenant without reser- 
vation to K of the house; held, the decree is res adjudicata, 
and binding upon K. Ahoi v. Pacheco, 22 H. 257 (1914). 

30. If one cotenant builds a house upon the undivided 
land with the understanding on the part of his co-tenants that 
the house should not become a part of the Jand, and could be 
removed at the will of the tenant erecting it, the law will 
treat it as personal property. Ahoi v. Pacheco, 22 H. 257, 
258 (1914). 


PARTNERSHIP. 
I. THE RELATION. 
(a) CREATION AND REQUISITES. 


1. A mutual participation of profits and losses in any 
business creates a partnership. Lathrop v. Wood, 1 H. 14 
[121, 126] (1852). 
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2. The only penalties for non-registration of a co-part- 
nership are a fine, and the liability of a partner for all part- 
nership debts; also where the firm is defendant, it is not nec- 
essary to join all the partners. Yee Yop v. Lee Tai Yung, 
11 H. 198 (1897). i 

3. Failure to register a cò-partnership does not make it 
illegal as between the partners. Wilder v. Bradford, 11 H. 
563, 565 (1898); Yee Yop v. Lee Tai Yung, 11 H. 198 
(1897); Schoening & Co. v. Miner, 22 H. 196, 198 (1914). 

4. A partner has no authority as such to form a new 
partnership to include within its membership the original part- 
nership or its members. Harrison v. Magoon, 14 H. 418, 422 
(1902). Ag 

5. An agreement purporting to be made between several 
parties that they jointly and severally agree upon being part- 
ners with each other is not binding upon any one of them 
unless all execute or subsequently ratify the agreement. Harri- 
son v. Magoon, 16 H. 882, 339 (1904). 

6. A partnership exists when two or more persons agree’ 
to share, as co-owners or principals, the profits of a business. 
Barnes v. Collins, 16 H. 840 (1904). 

7. The question of whether a partnership is created or not 
is one of intention, by which however is meant, not what the 
parties call the relation into which they enter or what they 
understand its result will be, but what its legal effect is; and 
while no single fact may be conclusive proof of a partnership 
in all cases,—a strong case is made out presumptively by an 
agreement of two persons that they are “jointly and equally 
interested” in two leaseholds held in their respective names, 
that “any profits that may accrue” from the leaseholds shall be 

“equally divided between them,” and that they shall “share 
equally any and all expenses that may arise in the handling” 
of the leaseholds, and when the circumstances leading up to 
the agreement and the subsequent acts of the parties sup- 
port rather than refute the theory of a partnership. Barnes 
v. Collins, 16 H. 340 (1904). 

8. An agreement whereby H. A. Co. hires W. to conduct 
a popularity contest and as full compensation for his services 
W. is to have one-third of all moneys received from the sale 
of coupon tickets, does not constitute a partnership, but merely 
the relation of employer and employe. Winkelbach v. Hono- 
lulu Amusement Co., 20 H. 498 (1911). 
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9. The contract of partnership brings into existence, in a 
limited degree, a legal entity, the members of which are co- 
principals, and who are, in contemplation of law, clothed with 
the power of mutual agency, whereby, within well defined 
limits, each member may act for all and in the name of the 
legal entity—the partnership. Winkelbach v. Honolulu Amuse- 
ment Co., 20 H. 498, 502 (1911). 

10. A corporation has no implied power to Pui a co- 
partnership with individuals. Dong You v. Wing Hing Co., 
22 H. 660, 663 (1915). 


(b) EVIDENCE. 


11. It is not necessary to constitute an agreement of part- 
nership that it should contain the word “partnership,” if the 
intention of the parties is plain. Lathrop v. Wood, 1 H. 71, 
74 [121, 127] (1852). 

12. A partnership cannot be inferred merely from a 
common interest, from a sharing in profits, from the right to 
‘account, nor from a direct control over the business, but 
the agreed intention of the parties must be looked to. Tucker 
v. Judd, 3 H. 180, 198 (1870); Strohm v. Wilson, 10 H. 302, 
306 ay 

` The use of the words “us,” “we” and “ours” by 
G. a in correspondence with his brother, in relation to the 
business conducted by G. W. is not sufficient proof to establish 
a partnership between the two. Waller v. Waller, 4 H. 550 
(1882): 

14. Part-owners of a ship who agreed to share profits and 
losses in a voyage were held to be partners. Bishop v. Everett, 
6 H. 157 (1875). 

15. The existence of a partnership may be established by 
the dealings of the parties between themselves, and with third 
persons, when there is no written agreement. Jubey v. Puni, 
6 H. 369 (1882). 

16. Mere receiving of profits is not sufficient to constitute 
a partnership. Strohm v. Wilson, 10 H. 802, 306 (1896); 
Tucker v. Estate of Metcalf, 3 H. 180, 198 (1870). SEE 
Winkelbach v. Honolulu Amusement Co., 90 H. 498, 503 
(1911). 

17. Evidence by A who claimed to be a partner with B 
in writing life insurance, and an admission by B that he and 
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A had been “writing business together” but that the arrange- 
ment had ceased, was held to be sufficient proof of a partner- 
ship, coupled with evidence that B had accepted a share of 
commissions on business written by A. Blaisdell v. Burns, 
13 H. 507 (1901). 


II. THE FIRM, ITS NAME, POWERS AND PROPERTY. 


18. Partnership property must be devoted to the debts 
and purposes of the partnership. Tucker v. Judd, 8 H. 180, 
202 (1870). 

19. Real estate of a partnership used and applied to part- 
nership purposes stands on the same footing as other partner- 
ship stock. Makee v. Dominis, 3 H. 579 (1874). 

20. A partnership, duly registered, is not incapacitated 
from suing to recover upon an account for goods sold by it by 
reason of its failure to publish notice of the partnership as 
required by statute. Schoening & Co. v. Miner, 22 H. 196 
(1914). 


III. MUTUAL RIGHTS, DUTIES AND LIABILITIES OF 
PARTNERS. 


(a) In GENERAL. 


21. Partners are joint tenants of their stock in trade, 
but without the right of survivorship. Clouston v. Ogden, 
1H. 174, 177 (809, 313] (1855). 

99. Neither party to a partnership agreement is entitled 
to payment for personal services unless by express contract. . 


Tucker v. Judd, 3 H. 180, 201 (1870). 
(b) INDIVIDUAL TRANSACTIONS. 


23. One partner has no right to apply the paartnership 
property to the payment of his own debts, without the consent 
of the other partners. Assong v. Shoughing, 1 H. 108 
[186] (1853). 

24. A mortgage made by a partner on his individual 
share in a partnership holding real estate is subject to the lia- 
bilities of the firm, and if made without notice to the other 
partners is subject to liabilities subsequently accruing. Makee 
v. Dominis, 3 H. 579 (1874). 

25. The debt of one partner cannot be set-off against a 
claim of the partnership. Yee Fop v. Lee Tai Fung, 11 H. 
198 (1897). 
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26. An individual debt of a member of a firm is none 
the less such because it is entered in the partnership books. 
Haston v. Willfong, 22 H. 259, 267 (1914). 


(c) Acrions BETWEEN PARTNERS. 


27. In a suit between co-partners for dissolution of the 
partnership, it is not necessary to aver that plaintiff has not 
an adequate remedy at law, or that an accounting will show 
a balance in his favor. Asing v. Aiona, 6 H. 281 (1881). 

28. Under Ch. 15, S. L. 1878 (R. L. 1915, $2478) 
equity has jurisdiction of suits between co-partners. Aeng v, 
Aiona, 6 H. 281 (1881). 

29. In a suit for an accounting and the dissolution of a 
partnership the representatives of a deceased partner should 
be made parties. Lam Chock v. Chun Wa, 6 H. 305 (1881). 

30. Equity will take cognizance of an action where one 
partner has sought to withhold from his co-partner the profits 
arising from a secret transaction, even though a general ac- 
counting is not sought. Dortch v. Gear, 11 H. 552 (1898); 
Wilder v. Bradford, 11 H. 563 (1898). 

31. Ordinarily one partner cannot sue the other at law 
for a balance due until there has been an accounting and a 
balance struck. Fernandez v. Camara, 12 H. 183 (1899). 

32. An action at law lies upon express individual and 
personal contracts between partners and it is immaterial 
whether such contracts relate to the partnership affairs or are 
wholly distinct therefrom. Harrison v. Magoon, 18 H. 889, 
351 (1901). 

33. An action at law lies by one partner against another 
partner to recover money paid for the use of the defendant 
to meet his share of expenses of the partnership, such advances 
being in pursuance of an agreement made before the formation 
of the partnership and in order to launch the partnership. 
Holmes v. Mello, 15 H. 72 (1908). 


IV. RIGHTS AND LIABILITIES AS TO THIRD PERSONS. 
(a) Representation OF FIRM BY Partner. 


` 34. A general release by a creditor to the administrator 
of the estate of a deceased partner bars a further claim by 
the creditor against the partnership. Aluna v. Selig, 6 H. 661 
(1887). 
35. One partner will be bound by the fraud of his co- 
partner, in contracts relating to the co-partnership made with 
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innocent third parties. Wong Chan v. Ah Yong, 9 H. 346, 
349 (1894). 

36. In trading and commercial partnerships there is a 
general presumption that one partner has authority to execute 
notes in the name of the firm. In other partnerships the pre- 
sumption is the other way, but it may be rebutted by proof 
of ian or implied authority. Lea Bow v. Young Yung, 
11 H. 772 (1899). Sre Wo Sing € Co. v. Kwong Mau Wai 
Co., ie H. 21 (1904). 

37. A partner may represent and bind the partnership 
and its other members in matters within the scope of the part- 
nership. business. Harrison v. Magoon, 14 H. 418, 498 
(1902). 

38. Restrictions on a partner’s authority do not affect 
third persons who deal with the firm without notice of them, 
for the implied power of a partner is determined by the scope 
of the partnership business. Hackfeld & Co. v. Yamamoto, 
22 H. 455, 457 (1915). 


(b) Actions By or AGAINST Firms OR PARTNERS. 


39.- In an action on a partnership contract all the mem- 
bers of the firm who were partners at the time of the con- 
tract should be joined as parties. Mitchell v. Fay, 1 H. 147 
[259] (1854). 

40. <A claim for the individual services of one partner 
cannot be joined with the amount due the firm for services 
rendered by the partnership itself. Wilcox v. Marshall, 2 H. 
296, 305 (1860). 

41. A partner who pays to a ereditor of the firm a sum 
of money “on account of one undivided half” of property in 
which the firm has an interest, and afterwards sells out to his 
partner, has no right of action against the creditor to recover 
the sum of money paid him. Delemar v. Hobron, 3 H. 748 
(1876). 

49. Partnership debts are joint and several, and a cred- 
itor of the partnership may proceed against the estate of a 
deceased partner, whether the surviving partners are solvent 
or insolvent. Estate of Unna, 6 H. 606 (1885); Aluna v. 
Selig, 6 H. 661, 668 (1887). 

43. Failure to serve one partner does not abate proceed- 
ings against the firm but exempts the individual property of 
the partner not served from liability for the firm’s debts. 
Bankruptcy of Tar Wo Chan Co., 9 H. 507, 509 (1894). 
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44. ' An unregistered partnership is not liable for the indi- 
vidual or personal debt of one partner. Yee Yop v. Lee Tai 
Yung, 11 H. 198 (1897). 

45. An allegation in a complaint that defendants are 
partners need not be proven if it is otherwise shown that they 
are jointly liable. Testa v. Kahahawai, 12 H. 254, 257 
(1899). 

' 46. An action may be maintained on an original part- 
nership indebtedness notwithstanding that one of the partners 
after buying out the others has given a note for the antecedent 
debt, unless all the parties to both obligations agreed that the 
note should operate as an extinguishment of the antecedent 
debt. Jan Ban v. Tsen Yim, 15 H. 488 (1908). 

47. In an action on a note signed in a partnership name 
by one partner, it need not be alleged that the partner had 
authority to sign or that the partnership was a trading part- 
nership. An allegation that the defendant partners made and 
delivered the note, ete., is sufficient. Wo Sing Co. v. Kwong 
Mau Wai Co., 16 H. 21 (1904). 

48. <A finding by the trial court that certain goods had 
been sold to and upon the credit of a partnership, which was 
based upon the direct testimony of a witness to that effect, 
ought not to be set aside as being against the evidence merely 
because it appeared that the account had been kept on the plain- 
tiff’s books in the individual name of one partner and the 
goods were billed and shipped in that name. Hackfeld & Co. 
v. Yamamoto, 22 H. 455 (1915). 


V. RETIREMENT AND ADMISSION OF PARTNERS. 


49. The interest of a partner in the co-partnership is 
assignable, but as a partnership cannot be compelled by the act 
of one partner to receive a stranger into the association, a sale 
by a partner of his interest in the partnership dissolves the 
partnership. Lathrop v. Wood, 1 H. 71, 75, 77 [121, 198, 
181] (1852). 

50. One who sells his interest in a partnership, and by 
the agreement of sale, is to receive three-fourths of one per 
cent. of the gross proceeds of the business for two years there- 
after, in consideration of a reduction in the price, is not a part- 
ner. Wathee Plantation v. Kalapu, 8 H. 760 (1877). 

51. New partners taken into a firm after the making of 
a note by the firm, are not liable upon the note in the absence 
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of proof of a new promise. Chung Wa v. Sing Kwong Wo. 
Co., 6 H. 552 (1884). . 

52. A partner may sell his interest in the partnership 
and one who has acquired the interest of a former partner 
and has -been received by the other partners in the place 
and stead of the former partner, becomes a partner under the 
original agreement. Lucas v. Lucas, 20 H. 433, 444 (1911). 


VI. DEATH OF PARTNER AND SURVIVING PARTNER. 


58. A surviving partner is regarded as a trustee and it is 
his duty to use all diligence in adjusting the partnership af- 
fairs with a view to final distribution of the profits or proceeds. 
Clouston v. Ogden, 1 H. 174, 178 (809, 315] (1855). 

54. The aid of a court of equity may be invoked by rep- 
resentatives of a deceased partner to compel the surviving part- 
ner to make full discovery of the partnership transactions and 
to render an account; and a receiver may be appointed when 
necessity calls for one. Clouston v. Ogden, 1 H. 174, 178 
[309, 815] (1855). 

55. Unless the partnership agreement provides otherwise 
a partnership is dissolved by the death of a partner. Tucker 
v. Judd, 8 H. 180, 199 (1870). 

56. The surviving partner has the title of the firm prop- 
erty, and holds it in trust to pay firm debts, and when the 
debts are settled the property, if real, passes to the heirs of 
the deceased partner, and if personal to his administrator. 
Un Wong v. Kan Chu, 5 H. 225, 229 (1884). 


VII. DISSOLUTION. 


(a) CAUSES OF. 


57. The sale of all the property of a partnership by one 
partner dissolves the partnership. Williams v. Gulick, 6 H. 
162 (1875). Ser Waihee Plantation v. Kalapu, 3 H. 760 
(1877). 

58. The sale of all of the property of a partnership to 
a third party, the purchaser assuming the firm debts, operates 
as a dissolution of the partnership. <Ahlo v. Hayselden, 
8 H. 439 (1892). 

59. A partnership of indefinite duration may be dis- 
solved at will, and one formed for a specified period may be 
dissolved in equity for cause. Hind v. Low, 14 H. 488 
(1902). 
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(b) Rieuts AND LIABILITIES AFTER. 


60. It is a duty incumbent upon the surviving partner 
to settle up: the partnership business and account faithfully 
with the representatives of the deceased, and he is not entitled 
to compensation for so doing. Estate of Turner, 1 H. 266, 
269 [476, 482] (1856). 

61. For services rendered by a surviving partner in wind- 
ing up the affairs of a firm he is not entitled to any remunera- 
tion, unless there was an express stipulation to that effect, or 
unless the services performed by him were of such a nature or 
were performed under such circumstances as will raise an 
implied understanding that he should be paid: Hanks v. Wil- 
cox, 2 H. 509 (1862). 

62. There is no general rule fixing he date of the disso- 
lution of the partnership as the period from which interest is 
to be. computed against the partner who is indebted to his 
associate; the allowance or refusal of interest depends upon 
the circumstances of each case. Agnew v. Dillingham, 4 H. 


151 (1878). 
63. Under an AE mere of dissolution of a darech, 
one partner retiring, his capital investment was to be repaid 


him in EE ng such payments to be reduced in proportion 
to his interest in the firm, in case upon realization of the firm 
assets the losses should exceed their estimated amount, the sum 
of $25,000.00; the losses largely exceeded this sum, and it 
was held that the retiring partner must bear his share thereof, 
and could not complain of the acts of his co-partners in the 
process of liquidation. Furstenau v. Hackfeld, 4 H. 553 
(1882). 

64. Where a partnership ends by lapse of time and the 
business is continued, there is created a partnership at will 
under the ia contained in the former agreement. ordes v. 
Gear, 11 H. 552 (1898). l 

65. After dissolution of -a partnership one of the = 
partners retiring, the remaining partner, in the absence of any 
settlement of partnership accounts or of an agreement on the 
subject, may bring an action in the name of the firm to recover 
a partnership debt, but he must join his former partner as co- 
plaintiff. Silva v. de Freitas, 18 H. 611 (1908). 


(e) DISTRIBUTION OF Assets. 


66. The share of a deceased partner in the proceeds of 
‘partnership real estate, sold for the purpose of a distribution 


A 
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of assets, will be regarded as real estate. Aldrich v. Robinson, 
2 H. 606, 615 (1862). 

67. One who pays private debts of a member of a bank- 
rupt partnership is entitled to receive by subrogation a refund 
of the amount so paid out of the proceeds of the private prop- 
erty of such partner before the payment of partnership debts. 
Hackfeld v. Ing Choi, 5 H. 186 (1884). 

68. The interest of each partner in the partnership prop- 
erty is his share in the surplus, after the partnership accounts 
are settled and all just claims are satisfied. Un Wong v. Kan 
Chu, 5 H. 225, 230 (1884); Makee v.. Dominis; 8 H. 579, 
585 (1874). 

69. Where one partner becomes indebted to the other upon 
a settlement of accounts between them and later becomes bank- 
rupt, the receiver of the partnership may deduct the amount 
of the bankrupt partner’s debt to his partner from the amount 


to be paid to his assignees in bankruptcy. Parke v. Selig, 
7 H. 79 (1887). 


(d) Actions For DISSOLUTION. 


70. A partnership will not be ordered dissolved against 
the will of a partner where it appears that the differences 
between the partners were due to the ignorance of some of the 
partners as to business methods and a confused manner of 
keeping accounts. Kian Tai v. Yung Ah In, T H. 221 
(1888). 


PARTY WALLS. 
Ser Adjoining Land Owners. 


PATENTS. 


Matters relating to patents to public land. Sre Land Com- 
mission; Public Lands. 
Effect of land patents as against the territory. SEE 


Deeds, ITI (b). 


1. A patent for a combination is not infringed by the 
substitution of an element that performs a substantially differ- 
ent function. Risdon Iron & L. W. Co. v. Young, 9 H. 156 
(1893). } 
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2. A device to be patentable need not perform its work 
better than the same kind of work has been performed before. 
Risdon Iron & L. W. Co. v. Young, 9 H. 156 (1893). 

3. A patent does not cover more than is claimed nor more 
than is described in such a way as to enable others to con- 
struct it. Risdon Iron & L. W. Co. v. Young, 9 H. 156 
(1893). 


PAYMENT. 


= Sex Accord and Satisfaction. 


Effect of payment as a compliance with the statute of 
frauds. SEE Frauds, Statute of, 9, 10. 


Effect as tolling the statute of limitations. SEE Limitation 
of Actions, III. 


1. When a party recovers judgment upon secured and 
unsecured debts he may first apply what is collected to the 
extinguishment of the unsecured portion of the debts, and 
next in satisfaction of the secured part. Wood v. Ladd, 1 H. 
17, 20 [23, 29] (1847). 

2. The taking of a promissory note in settlement of an 
account is not a payment or extinguishment of the debt, but 
merely changes its form. Hardy v. Collector, 1 H. 272 
[488] (1856); Hop Sing & Co. v. Kam On, 7 H. 188, 144 
(1887). . 

3. A receipt given by a seaman in full of all demands, 
is open to explanation and the degree of weight to be attached 
to it must depend upon the circumstances under which it is 
given. Roys v. “Wailua,” 2 H. 868 (1860). SEE Burrmeis- 
ter v. “Speedwell,” 2 H. 420, 426 (1861). 

4. If the ereditor agrees to accept a promissory note of a 
third party in satisfaction of his debt, it would be an extin- 
guishment. thereof; but the mere taking of the note is not an 
extinguishment of the debt. Foster v. Spencer, 8 H. 594 
(1875); Spencer v. Bailey, 1 H. 124, 125 [216, 218] (1854). 

5. Where the debtor fails to designate to which of several 
debts payments made by him to the creditor are to be applied, 
the creditor may apply the payment to a claim for which he 
has no security, or among secured claims to that for which he 
has the least security. Grinbaum v. Heeia Sugar Co., 5 H. 
405, 409 (1885), 
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6. If neither party makes a specific appropriation of 
money which might be applied to one of several debts, the law 
will appropriate it as the justice and equity of the case may 
require. Wilfong v. Paty, 7 H. 226, 228 (1888). 

7. In the absence of an agreement with the owner of the 
building as to application of payments made by him to the 
materialman, an agreement as to application made between 
the contractor and the materialman is valid. Allen & Rob- 
inson v. Redward, 10 H. 151, 158 (1895). 

8. The presumption is that when payments are entered 
on general account and not applied by the creditor to special 
items, they are applied to the charges in the order of time in 
which they accrued. Allen & Robinson v. Redward, 10 H. 273 
(1896). 

9. The defense of payment is not permissible without 
notice thereof under a rule of court requiring such notice. 
Piipiilani v. Houghtailing, 11 H. 100 (1897). 

10. A receipt in full which remains unexplained is con- 
clusive and operates as a discharge of the claim and it is for 
the party against whom it is produced to establish its real 
character if he wishes to avoid its effect. Zerbe v. Republic, 
11 H. 566, 570 (1898). 

11. Defense of payment is a question of fact for the jury, 
concerning which no question of law is raised by a gencral 
exception to the verdict as contrary to law and evidence. 
Pratt v. Ahin, 16 H. 159 (1904). 

12. Payment and counter-claim are affirmative dence 
and the burden is upon the party pleading them to prove them 
by a preponderance of the evidence. Bannister v. Lucas, 21 H. 
. 222, 235 (1912). 

13. Payment is an affirmative defense which cannot be 
relied on unless expressly pleaded, and cannot be shown under 
a general denial. Kapela v. Gilliland, 22 H. 655, 659 (1915). > 


PENALTIES. 


Where a statute prescribed that a person who should fail 
to comply therewith should be prosecuted by the fire marshal 
before the police court, and that he should “pay over all fines 
collected to the treasurer of the fire department,” it was held 
that the action provided for was a civil action for a penalty, 
not a criminal action. King v. Tong Wo, 5 H. 20 (1883). 
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PERJURY. 


1. A party cannot be legally convicted of perjury for a 
false statement made in the probate court on proceedines 
wiich were irregula. r King v. Papa, 1 H. 195 [346] 
(1855). 

2. An indictment for perjury is sufficient which avers 
all the statute ingredients of the offense. King v. Kamakana, 
3 H. 313 (1871). 

3. It is sufficient in an indictment for perjury to allege 
that the defendant was “duly sworn,” without setting forth 
the form in which the oath was administered. King v. Angee, 
8 H. 259 (1891). 

4. In an indictment for perjury if the sworn statement, 
alleged to be false is so related to the issue or the material 
fact to be proved as to tend circumstantially to its proof, it is 
sufficient. King v. Angee, 8 H. 259, 262 (1891). 

5. If it does not appear in an indictment for perjury that 
the statement, upon which the perjury is assigned, was perti- 
nent to the issue in the proceedings in which such perjury 
is alleged.to have been committed, the indictment is defective. 
King v. Ah Fook, 8 H. 265 (1891); Queen v. Chee Wai, 
8 H. 728 (1892). 

6. One who has committed perjury but has not been con- 
victed thereof. is competent to testify. Tong Kai v. Territory, 
15 H. 612, 617 (1914). Sre King v. McGiffen, T H. 104, 
112 (1887). 


PERPETUITIES. 
See Wills, VI (f), (g), (h). 


1. A clause in a will following a devise in fee reading 
as follows: “Saving that he is not to sell or make improper 
leases of” the land, was held to be incompatible with the 
estate in fee, as an attempt to create a condition against alien- 
ation, and hence was void. Kahanaku v. K ohala Sugar Co., 
6 H. 694 (1888). 

2. An executory limitation in order to be valid must not 
transgress the rules against perpetuities. Ninia v. Wilder, 
12 H. 104, 114 (1899). 

3. The rule against perpetuities is law in Hawaii, being 
a rule of the English common law which is declared by R. L. 
1915, Sec. 1, to be in force here. Fitchie v. Brown, 18 H. 59, 
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69 (1906). Ser Fitchie v. Brown, 211 U. S. 321 (1908). 

4. <A testator devised property to his sons, “their heirs 
and assigns forever;” then, by a subsequent clause in his will 
he declared “that neither of my sons * * * shall, during 
their lifetime, dispose of said interest to any person without 
the consent in writing of the other two first being had and 
obtained.” Held that the attempted restraint by the testator 
is void and the devisees acquired the absolute title to the prop- 
erty with the right and power to dispose of it at will. Lucas 
v. Lucas, 20 H. 433, 441 (1911). Ser Nahaolelua v. Heen, 
20 H. 872, 877 (1911); Simerson v. Simerson, 20 H. 57, 59 
(1910). we 

5. A devise to trustees in trust to pay the net income of 
the trust estate to the widow of testator during her life, and 
upon her death.to divide the estate into three parts, one of 
which was.to be immediately assigned to a son, R, another 
to a son, C, and the income of the third to be paid to a daugh- 
ter, E, during her life, and, upon her death, the principal to 
be paid to E’s children and grandchildren vests the legal title 
to the whole estate in the trustees subject to the trust to divide 
the estate; and vests the equitable title in C and R as to two 
undivided shares, and does not violate the rule against perpe- 
tuities. Spreckels v. Spreckels, 21 H. 556 (1918). 


PHYSICIANS AND SURGEONS. 


1. To send for a patient, direct his treatment, order pre- 

scriptions, and through another to receive fees therefor consti- 
tutes the practice of medicine. King v. Waahia, 3 H. 391 
(1872). 
2. Prior to the enactment ‘of Chap. 77, R. L. 1915, it 
was held that both a license from the minister of the interior, 
and a certificate from the board. of health were necessary 
before a physician could lawfully practice his profession. Su 
Ping Ying v. Parke, 4 H. 9, 11 (1877). 

3. A contract fixing the charge for expenses at a hospital 
“to include everything” would include a surgeon’s charge for 
capital operations though not expressly mentioned. Raymond 
v. Paia Plantation Co., 11 H. 459 (1898). 

4, A sheriff cannot bind the territory to pay a surgeon 
for an operation upon a private citizen made necessary by the 
unauthorized act of a policeman. Grace v. Territory, 13 H. 
465 (1901). . 
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5. A doetor's fees for attendance on the last illness of 
decedent are not entitled to priority of payment over ordinary 
debts. Grace v. Smith, 14 H. 144 (1902). 

6. The treasurer cannot lawfully revoke licenses of phy- 
sicians and surgeons issued by him on the recommendation of 
the board of health upon the report of the board of medical 
examiners, merely because of a defect in the mode of appoint- 
ment of the latter board. Ninomiya v. Treasurer, 15 H. 978 
(1903). 

7. That portion of Act 48 of the Session. Laws of 1905, 
which act amends the first paragraph of section 1068 of the 
Revised Laws, providing that “no license shall be granted 
under the provisions of this section unless the applicant shall 
pay an annual fee of $10,” is invalid and void:on the ground 
that it discriminates between the holders of licenses under the 
amending act and the holders of licenses issued prior thereto. 
Territory v. McDonald, 17 H. 389 (1906). 

8. Upon a charge of practicing medicine without a license 
by performing .a specific act of treatment of disease, evidence 
that the accused the day before the commission of the alleged 
act asserted that he had cured disease and could effect cures 
by the use of the drug which he is alleged to have used in the 
particular case, is admissible as corroborative evidence which 
tends to explain and characterize the act, and to negative a 
possible claim that it was one of mere friendly and non-profes- 
sional assistance. Territory v. Takamine, 21 H. 465 (1918). 

9. A single act of the use of a drug for the treatment 
of disease in the human subject, performed by one upon 
another, may constitute the practice of medicine within the 
meaning of sections 1017 and 1018 of the Revised Laws of 
1915, where there is other evidence in the case which colors 
and characterizes that act and tends to show that it was not 
a mere casual or friendly one, but one purporting to be of a 
professional character. Territory v. Takamine, 21 H. 465 
(1913). 


PLEADING. 
For matters relating to equity pleading. SEE Equity, IV. 
I. FORM AND ALLEGATIONS IN GENERAL. 


1. Under modern pleading it is not proper to style an 
action of assumpsit “trespass on the case upon promises.” 
Wilder & Co. v. Hop Wo Wai Co., 6 H. 652 (1887). 
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2. The fact that the pleader miscalls his pleading is 
not material. - Erickson v. Volcano S. £ T. Co., 18 H. 428, 
431: (1901); Lee Yau v. Republic, 11 H. 148 (1897). 

3. A declaration which counts on an express agreement 
of hiring may be treated as a quantum meruit. Johnson v. 
Lee Toma Co., 16 H. 693, 698 (1905). l 

4. Where in a garnishment summons the corporation 
named as garnishee is referred to by the use of the personal 
pronouns “his,” “he” and “him,” it was held that it was suff- 
ciently designated. Ferreira v. Kamo, 18 H. 593 (1908). 

5. Itis unnecessary for a plaintiff to describe the mesne 
conveyances by which he aequired title to property in contro- 
versy; it is sufficient if he avers that he has obtained title 
by mesne conveyances. McBryde S. Co. v. Koloa 8. Co., 
19 H. 106, 120 (1908). ; 

6.. Where in a bill to have a mortgage and agreement 
signed by a man and his wife as surety, established as a lien 
upon the lands named therein, the agreement reciting that the 
mortgage was to secure, inter alia, an advance of money to en- 
able the husband to establish a liquor business at W., the peti- 
tioner did not allege that the business was established at W., 
the bill, on demurrer, is bad for uncertainty. .Hackfeld & Co. 
v. Medcalf, 20 H. 56 (1910). 

7. In pleading it is necessary to allege only ultimate, as 
distinguished from evidential, facts. Brown v. Cornwell, 
20 H. 457, 465 (1911). SEE Puuheana v. Lio, 5 H. 202, 
204 (1859). 

8. In pleadings it is necessary to allege only ultimate, as 
distinguished from evidential, facts. An allegation that a 
party ‘had knowledge of a certain matter or thing is an allega- 
ue of an ultimate and traversable fact. Hackfeld & Co. 

I.-I. 8. N. Co., 22 H. 671, 672 (1915); Brown v. Corn- - 
bell 20 H. 457, 465 GE See Puuheana v. Ino, 5 H. 
202, 204 (1859). 


I. THE DECLARATION OR COMPLAINT. 


9. A derivative title must be clearly and fully set forth 
to compel an answer from one in possession of the premises. 
Keelskolani v. Robinson, 2 H. 436, 441 (1861). 

10. <A declaration which conforms to the statutory form 
and plainly sets forth the matter in controversy, although re- 
dundant, will be held sufficient. Dowsett v. Brown, 8 H. 815 
(1877). 


602 PLEADING. 


11: Forms of complaint given in the statute are only 
guides to pleaders and departures therefrom are not fatal to 
the complaint. Heeia Sugar Plant. Co. v. McKeague, 5 H. 
101 (1884); Shillaber v. Waldo, 1 H. 21, 27 [31, 42] 
(1848). . : 

12. It is not necessary to make a negative averment of 
exceptions not contained in a statute; exceptions in a subse- 
quent clause are a matter of defense. Cleghorn v. Macfarlane, 
7 H. 314 (1888). 

18. Where a declaration states a cause of action, not- 
withstanding its verbosity and containing unnecessary allega- 
tions, it will be sustained on demurrer. Martin v. Kerr, 7 H. 
350 (1888). 

14. In an action on a contract which relieves defendant 
from liability under certain circumstances plaintiff's complaint 
must show that the breach complained of does not come within 
the exception. Rawlins v. Honolulu Soap Works, 9 H. 262 
(1893). 

15. The rule that each of several counts must be com- 
plete in itself is not violated where promises are alleged in 
several counts and breaches of all the promises are alleged in 
a separate paragraph at the end of the complaint. Yong Den 
v. Hitchcock, 11 H. 270 (1898). 


WI. ANSWER AND AFFIDAVIT OF DEFENSE. 


16. Under a plea of general issue a defendant when sued 
for interest higher than the legal rate, may show any matter 
of defense, of law or fact. May v. Haalelea, 2 H. 191 
(1859). 

17. Under a rule of court requiring notice to be given 
that the defense of coverture is relied on, such defense is not 
available when the rule is not complied with. Sherman v. 
Harrison, 7 H. 663 (1889). 

18. Where an answer is required by a statute to be ac- 
companied by an affidavit of merits, an answer without such 
accompanying affidavit is no answer. Walker v. Peterson, 
9 H. 98 (1893). . 

19. An answer of general denial in a statutory aetion 
to quiet title does not operate as a disclaimer, and under it 
defendant may present any matter of law or fact as a defense. 
Hakalau Plant. Co. v. Kahuena, 14 H. 189 (1902). 

20. An order of default is authorized where a defendant 
in an action on promissory notes brought within six months 
after they became due filed an unverified answer twenty-one 
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days after service of summons. Byrne v. Orpheum Co., 16 
H. 786 (1904). 

21. The plaintiffs declaring for breach of an agreement, 
the defendant moved to strike out portions of their petition 
as irrelevant: Held, although the petition is in the form of 
code pleading the defendant is not required to admit or deny 
each averment, but under our practice denies generally, pleads 
a special defense or demurs. The motion is not required and 
is denied. Lowrey v. Territory, 17 H. 225 (1905). 

99. A .defendant upon the overruling of his demurrer 
may answer over. The statute, Sec. 1727, R. L. (1905) that 
after answer or demurrer “there shall be no further pleading,” 
does away with rejoinders, rebutters, ete., in making up an 
issue but does not limit the defense to a demurrer or general 
denial. (SEE Act 87, S. L. 1907.) Silva v. Inter-Island X. N. 
Co., 18 H. 898 (1907). : 

28. Objection that the plaintiff has no legal capacity to 
sue should be by plea in abatement, unless the want of capacity 
appears on the face of the complaint, when it may be taken 
advantage of by demurrer. Smithies v. Colburn, 20 H. 188, 
140 (1910). Srp 226 U. S. 462 (1918). l 

24. Pleas are often entertained which cannot be recon- 
ciled with each other. Scott v. „Pilipo, 21. H. 766, 771 
(1913). l S i 

25. The defense of eviction from certain designated por- 
tions of the demised land and that of an entire failure to 
U possession of the remainder are not inconsistent. Scott 

v. Pilipo, 21 H. 766, 771 (1918): 


TV. DEMURRER. 


26. Where a party has obtained judgment on some of his 
grounds, he is not barred from presenting grounds overruled 
on the first demurrer, in another demurrer to the amended com- 
plaint. Kerr v. Hyman Bros., 6 H. 308 (1882). 

` 27. An oral motion to dismiss. a complaint for not stating 
a cause of action having been argued in the circuit court and 
overruled and exception taken and allowed to such overruling, 
the case showing a formal demurrer for the same cause filed 
in the district court from which, after a hearing upon the 
merits and judgment for the defendant, an appeal was taken 
to the circuit court, the motion is treated as a demurrer. Wil 
cox v. Berrey, 16 H. 87 (1904). 

28. A demurrer should be sustained when any ground 
thereof is well taken. Colburn v. Holt, 19 H. 65 (1908). 
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29. Where a petition alleges the unconstitutionality of a 
statute, a demurrer thereto does not admit such unconstitu- 
tionality, for that is a matter of law, not of fact. McCandless 
v. Campbell, 20 H. 411, 413 (1911). 


V. AMENDED PLEADINGS. 


30. An amendment may be made even after verdict to 
make the declaration correspond with the verdict. Nahinai 
v. Lai, 8 H. 817 (1871); Kauhane v. Kalu, 4 H. 144 (1878). 

31. It is too late to offer to amend in a matter of sub- 
stance in the appellate court. Kuaaka v. Ainiu, 4 H. 344 
(1880). 

32. The application for the extraordinary remedy of man- 
damus must be perfect in the first instance, and amendments 
cannot be allowed. Kaili v. Inspectors of Election, 6 H. 668, 
676 (1887). 

33. It is improper to file a so-called amendment, stating 
that the party amends his pleading by inserting certain w orde; 
the proper mode is to file an amended declaration: Martin 
v. Kerr, 7 H. 350 (1888); In re Fortado, 7 H. 278 (1888). 

34. Where a libel for divorce is amended, a copy of the 
amendment should be served upon the libellee, but failure to 
make such service is not ground for dismissal of the libel. 
Akot v. Ken Kau, 9 H. 405 (1894). 

35. A court may refuse an amendment which substitutes 
one or more persons for the sole defendant. Kau Hing Kee 
-v. Yim You, 14 H. 112 (1902). See Campbell v. Steiner, 
20 H. 865, 868 (1911). 

36. Amendments should be allowed more freely when a 
new action would be barred by the statute of limitations. Har- 
rison v. Magoon, 16 H. 485 (1905); Dowsett v. Jones, 9 H. > 
543, 547 (1894); Sherman v. Harrison, 7 H. 668, oe 
(1889) ; Garcia v. Mendonca, 7 H. 194 (1887). 

37. Although the statute permits amendments to be PaE 
after judgment and on appeal, and amendments should be 
allowed more freely when, as in this case, a new action would 
be barred by the statute of limitations, this court should not 
allow the plaintiff an amendment which would. be ineffective 
without a new trial, and then arbitrarily reverse the judgment 
below and grant a new trial in order to make the amendment 


effective, when no error is found in the judgment below. Har- 
rison v. Magoon, 16 H. 485 (1905). 
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38. One of two partners who-were payees of a note having 
assigned his interest to the other after action on the note had 
been begun by both, an allowance of an amendment making 
the assignee sole plaintiff, if erroneous on the ground that an 
assignee as distinguished from an indorsee of a negotiable 
instrument may not sue in his own name, cannot be taken 
advantage of on writ of error by the defendant when the lat- 
ter made no objection to the amendment at the time and 
expressly stated that he did not raise the question as to the 
assignment. Porter v. Kapiolam Est., Ltd., 18 H. 299 
(1907). 

39. After a second verdict and judgment thereon, motion 
for a new trial and overruling of exceptions, it is too late to 
move for the first time for leave to amend the answer so as to 
. plead the statute of limitations or to vacate the judgment on 
the ground that the cause of action is barred by the statute. 
Dillingham v. Scott, 20 H. 4 (1910). 

40. Plaintiff having mistaken the name of the defendant 
should have been allowed to amend by substituting the true 
name. von Hamm-Young Co. v. Welsh, 20 H. 598 (1911); 
Lum Sung v. Luning, 18 H. 665 (1901). 


VI. DISCRETION AS TO ALLOWING AMENDMENTS, 


41. Allowance of amendments is discretionary with the 
court and is not a matter of exception. Bolles v. Padeken, 
3 H. 664 (1876). . 

49. The allowance of amendments to pleadings during 
the trial being within the discretion of the trial judge, will 
not be reviewed on exceptions. Michiels v. Hartford Fire Ins. 
Co., 7 H. 154 (1887). 

43.. Where a declaration describes the plaintiffs as “Yee 
Sing Tai Company” and the proofs show the firm name to be 
“Yee Sing Tai” it is an abuse of discretion which will be 
reviewed on appeal to disallow an amendment so as to conform 
the pleadings with the proof.. Jam Sung v. Luning, 18 H. 
665 (1901). 

44. Rulings upon amendments, although largely in the 
discretion of the trial court, may be reversed upon appeal in 
case of abuse of discretion. Correa v. Baldwin, 16 H. 782 
(1904). 

45. The allowance of an amendment is discretionary with 
the trial judge and this discretion will not be interfered with 
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on appeal, unless abused. Love v. Love, 17 H. 206 (1905); 
Meheula v. Pioneer Mill Co., 17 H. 56, 59 (1905); alee 
v. Liliuokalani, 18 H. 470 (1901). ` : 

46. Plaintiff having been nonsuited `in an action on a 
promissory note on the ground that the note was not stamped, 
the evidence showing that the note’ had been given for goods 
sold and delivered, the district court abused its discretion in 
refusing to allow plaintiff to amend the complaint by adding 
a count for goods sold and delivered. Law Bow v. Kiley, 17 
H. 222 (1905). 

47. In an action on two notes, the defendant filed an 
answer of general denial to the count on one note and no 
answer to the count on the other and after the trial had begun 
nearly a year later offered an amended answer of general 
denial to each count with notice of intention to rely on the 
defense that the notes were for accommodation and that it as 
a corporation was without power to issue such notes. Held, 
not an abuse of discretion to refuse to allow the amendment. 
Porter v. Kapiolani Est., Ltd., 18 H. 299 (1907). 

48. Useless and ineffectual amendments to pleadings are 
properly disallowed. Honolulu Athletic Park v. Lowry, 22 H. 
475, 478 (1915). 
VII. VERIFICATION. 


49. Under a former statute it was held that the verifica- 
tion of a petition by an attorney of plaintiff that the facts 
stated “are true as he verily believes” was not sufficient. 
Morgan v. Manuel, 1 H. 165 [291] (1855). Compare Scud- 
der v. Weeks, 1 H. 207 [868] (1856). 

50. An objection to a form of verification comes too late 
if made on writ of error after judgment. Hennessy v. Bolles, 
2 H. 184, 186 (1859). 

51. An attorney in fact was held authorized to make oath 
to a petition in bankruptcy against a debtor of his principal 
under a power of attorney authorizing him “to take all lawful 
means by suit or otherwise for the recovery of debts due” the 
ereditor. Spencer v. Parke, 4 H. 452 (1882). 

52. The question of the authority of an agent of a cor- 
poration to verify a complaint cannot be raised by demurrer. 
Heeia Sugar Plant. Co. v. McKeague, 5 H. 101 (1884). 

58. In a complaint for the arrest of a debtor, an aver- 
ment verified by oath, on information and belief that the debtor 
was about to quit the kingdom, was held sufficient. Jn re 
Congdon, 6 H. 633, 636 (1886). 
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54, <A bill of revivor is defective where it purports to be 
brought by eight persons and is signed by only one, either in 
person, by counsel or next friend, Aldrich v. Hassinger, 


11 H. 272 (1898). 
VIII. EXHIBITS. 


55. A document which is annexed to a pleading, but not 
made a part thereof by reference, cannot be considered a part 
of the pleading. Lam Chock v. Chun Wa, 6 H. 305, 306 
(1881). SEE Hoffschlaeger v. Han Same, 4 H. 418 (1881). 

56. A plea in bar which makes a mere general reference | 
to records of cases on which it is based is faulty; there should 
be a specific reference to what is relied on in ‘each case. 
_Kalaeokekoi v. Kahele, 7 H. 147, 148 (1887). 

© 57. Where a copy of a contract is attached to and made 
part of a complaint, it is unnecessary to set forth its sub- 
stance in the complaint. Rawlins v. Honolulu Soap Works, 
9 H. 262 (1893). 

58. In an action upon an independent oral promise made 
by one to pay as his own debt certain notes made by another, 
it is not necessary to attach copies of such notes to the com- 
plaint, notwithstanding the provision in R. L. 1915, Sec. 2354, 
that copies of vouchers, if any, upon which a complaint is 
predicated shall be annexed thereto. Castle v. Smith, 17 H. 32 
(1905). 

59. A clerical error, explained in an instrument annexed 
to the complaint and made part of it, is harmless. Territory 
v. Kapiolani Estate, 18 H. 640, 645 (1908). 

60. Where a record or other writing constitutes a substan- 
tial part of the claim upon which a complainant seeks relief 
it may be pleaded by describing it and averring its substance 
and legal effect, or it may be referred to in the bill ‘and a copy 
annexed as an exhibit, but a judicial record merely referred to 
with a prayer that it be judicially noticed as if set out in full 
is not thereby made a part of the bill of complaint. Scott 
v. Pilipo, 22 H. 174 (1914). SEE De Souza v. Soares, 
21 H. 330 (1912). 


IX. BILL OF PARTICULARS. 


61. A plaintiff should be allowed a reasonable time within 
which to comply with an order to fill a bill of particulars. 
Kawabata v. Okahara, 20 H. 961 (1910). 
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X. MOTIONS. 


62. A motion to set aside a verdict and enter a non-suit 
is addressed to the sound discretion of the court. Tillman v. 
Spencer, 2 H. 178, 188 (1859). 

63. The refusal by a circuit judge to entertain a motion 
is not. appealable Spreckels v. Circuit Judge, 10 H. 198 
(1896). 

64. When an official report, made at the request of the 
court, responds to the purpose for which it is intended, but 
contains matters which, in the opinion of a` party affected 
thereby, are unnecessary and objectionable, his remedy is not 
by motion to strike the report as a whole, but by motion to 
strike out or expunge the objectionable matter. In re McCarn, 
22 H. 111 (1914). l 


XI. ISSUES, PROOF AND VARIANCE. 


65. If a declaration contains more than .one count and 
one should be bad, and a general verdict be given, such verdict 
is'reversible'on error. Kerr v. Martin, 7 H. 645 (1889). 

66. Evidence supporting an action upon a covenant that 
a building was in good condition will not sustain an action in 
case for unskillful repairs. Egan & Gunn v. Brewer, 9 H. 18 
(1893). 

67. There is a variance, justifying a directed verdict, 
between an allegation of a contract between the owner and 
materialman and proof of a contract between the owner and a 
contractor and another between the contractor and material- 
man. Allen € Robinson v. Reist, 16 H. 23 (1904). 

68. A variance between the brand on a horse as stated 
in the complaint, and the evidence, there being other evidence 
and marks of identification and the judge having examined 
him, is not fatal. Tsuruda v. T. F. Farm, 18 H. 434 (1907). 

69. Where, in an action of assumpsit, it is alleged that 
the defendant is indebted to the plaintiff in the sum of $600 
as a portion of the purchase price of a certain automobile and 
the proof is, that the plaintiff being the owner of a Hupmobile 
of the value of $700 and the defendant being the owner of an 
E. M. F. car of the value of $1450, they agreed to and did 
exchange cars, and in consideration of the difference in value 
of the cars the plaintiff promised to pay the defendant the sum 
of $750; that thereafter they agreed that the defendant take 
the E. M. F. car back and pay the plaintiff the sum of $600 
for the Hupmobile, which the defendant was to retain. Held, 
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that the legal effect of the latter transaction was a sale of the 
Hupmobile by the plaintiff to the defendant; that the first 
contract was abrogated and rescinded by the second contract; 
and that there was no variance between allegation and proof. 
Ting v. Born, 21 H. 652 (1918). 


XII. DEFECTS, OBJECTIONS, AND AIDER BY VERDICT. 


70. Where the title to land claimed is not set forth in the 
declaration but can be implied from the averments thereof, 
the defect is cured by the verdict and judgment will not be 
arrested. Nanie v. Namea, 8 H. 628 (1875); Dowsett v. 
Brown, 3 H. 815, 818 (1877). SEE County of Hawaii v. 
Purdy, 22 H. 272, 287 (1914). 

71. Omissions of names in a petition for letters of admin- 
istration and in the order therefor, are not fatal, where the 
real meaning and intent of the petition and order can be gath- 
ered from other parts thereof. Magoon v. Ami, 8 H. 191 
(1890). l 

72, Failure to allege in the declaration the death of a 
joint maker of a promissory note who was not made a defend- 
ant may be cured by verdict, and is not a proper subject of a 
motion in arrest of judgment. Dayton v. Hopkins, 10 H. 540 
(1896). 

78. After demurring, withdrawing the demurrer, filing 
plea and answer, a defendant cannot take advantage by answer 
of formal defects in a petition. Wailuku S. Co. v. Spreckels, 
13 H. 527, 530 (1901). 

74. A complaint was defective in that a material fact 
was not alleged; defendant answered; at the trial the material 
fact, with other facts, was stipulated, without objection; the 
plaintiff recovered judgment. Held, that the defect was cured 
by the stipulation and judgment. County of Hawaii v. Purdy, 
22 H. 979, 287 (1914). j 


PLEDGES. 
SEE ALSO Chattel Mortgages. 


1. The pledgee has no authority to make use of the pawn, 
during the term of the pledge, without the consent of the 


owner, unless its use is necessary for its preservation. Howard 
v. Hubertson, 1 H. 45 [74] (1851). 
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2. The pledgee of shares of stock has the right to vote it, 
Onomea Sugar Co..v. Austin, 5 H. 555, 563 (1886). Szr 
Haw. Com. & 8. Co. v. Watkapu S. Co., 9 H. 694 (1898). 

3. Pledging of certificates of stock as collateral security, 
made by a mere delivery of certificates, without endorsement 
or transfer, vests only an equitable title in the pledgees; the 
legal title remains in the pledgor, and passes to his assignee in 
bankruptey. Smith v. Castle d Cooke, 6 H. 697, 700 (1888), 

4. When certificates of stock have been pledged as collat- 
eral security, and the pledgee has had new certificates issued 
to him by the company, equity will decree the stock to be sur- 
rendered upon payment of the debt; and parol testimony is 
admissible to show that the transfer, although absolute in form, 
was a pledge. Wilfong v. Paty, 7 H. 120, 125 (1887). 

5. It is essential to the validity of a pledge that the article 
should be delivered to the pledgee. Wilfong v. Paty, 7 H. 
120, 126 (1887). 

6. Where a security has been pledged for a certain obli- 
gation, the pledgee is not permitted to retain it as security 
for other indebtedness in the absence of a special agreement 
to that effect. Wilfong v. Paty, 7 H. 190, 126 (1887). 

7. In the absence of an agreement to the contrary the 
sale of securities pledged should be public, and a private sale 
by a pledgee to himself is a breach of the good faith required 
between the pledger and pledgee. Wilfong v. Paty, T H. 120, 
128 (1887). l 

8. General creditors of a bankrupt have no claim as 
against the pledgees upon stock pledged by the bankrupt for a 
debt long prior to the bankruptcy. Castle v. Smith, 7 H. 579, 
583 (1889). 

9. A pledge of dividends gives a lien upon that from 
which they grow, the stock- itself. Castle v. Smith, 7 H. 579, 
580 (1889). 

10. Where certificates of stock are endorsed and delivered 
as collateral security for a loan, the transaction is a pledge 
and not a chattel mortgage. Spreckels v. Macfarlane, 9 H. 
166 (1893). s 

11. A pledgor of a benefit certificate, of the nature of 
a life insurance policy, impliedly undertakes to keep it alive 
for the benefit of the pledgee until the debt is paid, and upon 
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his default the pledgee may do so, and look to the pledgor for 
reimbursement. Emmeluth v. Cook, 10 H. 125 (1895). 

12. In a suit to compel the registry of a pledge of stock, 
a former pledgee who has assigned his pledge and no longer 
claims any interest in the stock as a pledgee is not a necessary 
party. Spreckels v. Giffard, 10 H. 879, 881 (1896). 

18. Endorsement and delivery of a certificate of stock in 
a corporation, as a pledge to secure the payment of a nate 
passes title to the pledgee without transfer upon the books of 
the corporation. Marx v. Parmelee, 13 H. 488 (1901). 


POISONS. 


Violation of Chap. 88, S. L. 1868 (R. L. 1915, Chap. 73) 
relating to the sale of poisons; is a misdemeanor, and the police 
courts have jurisdiction. King v. Buffum, 3 H. 462 (1871). 


PRINCIPAL AND AGENT. 


Actions between, for account. SEE Account, Action for, 6; 
Account, 8; Equity, 18. 
Admissions of agent as evidence against principal. SEE 


Evidence, VII (d). 
I. CREATION AND TERMINATION OF AGENCY. 


1. If an agency is limited as to time, it ceases at the end ` 
of the term. Caplan v. Hoffschlaeger, 2 H. 691, 695 (1863). 

2. Because an employee of a commercial house, confes- 
sedly the agent of his principal, does every part of a partic- 
war business transaction he does not thereby become the real 
party in interest. In re Brigantine Nicolaus, 4 H. 354 
(1881). 

3. On the question of fact as to whether D. was defend- 
ant’s agent, receipts given by D as such agent are admissible 
in evidence. Robinson v. Sresovich, 5 H. 618 (1886). 

4. A building contractor is the agent of the owner only 
for the purpose of purchasing suitable materials to be put into 
the building. Allen & Robinson v. Redward, 10 H. 151, 159 
(1895). 

5. A power of attorney is not revoked by the mere giving 
of a similar power to another person. Wong Kwai v. Dominis, 
13 H. 474 (1901). 
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6. General words in a power of attorney must be con- 
strued with reference to the specified objects to be accom- 
plished. Harrison v. Magoon, 14 H. 418, 424 (1902). 

- 7. A verbal authority to an agent to lease land of his 
principal is valid as between the parties to the lease. Taka- 
hashi v. Kualu, 17 H. 87 (1905). 

8. In the absence of a demand the statute of limitations 
does not begin to run in favor of a fiduciary agent managing 
his principal’s estate until the death of one party. Kaletkini 
v. Waterhouse, 19 H. 359 (1909). i 

9. An agreement, whereby R delivered to A beef car- 
casses, A sold the same and accounted at the end of each month 
for such sales, receiving commissions for his services, is an 
agreement of agency, not of sale and purchase. Ah Hoy v. 
Raymond, 19 H. 568, 570 (1909). 

10. The mere relation of principal and agent is insuff- 
cient to enable a principal to maintain an action in equity for 
an accounting, there being no obstacle to a recovery at law. 
Herbert v. Henry, 20 H. 186, 191 (1910). 


II. MUTUAL RIGHTS, DUTIES AND LIABILITIES. 


11. Tf an agent makes a contract with his principal great- 
ly to his advantage, the law will regard it as fraudulent unless 
both principal and agent equally understood the nature and 
circumstances of the contract. Kapaakea v. Morrison, 9 H. 
272, 277 (1860). n 

12. A person cannot act as agent in buying for another 
goods belonging to himself; and no agent will be permitted 
to take beyond a reasonable compensation (or that agreed 
upon) for his services, or to hold any profits incidentally ob- 
tained in the execution of his duty, even if it be sanctioned 
by usage. Wilcox v. Marshall, 2 H. 296, 299 (1860). 

13. Where an account between a principal and agent 
was submitted in due course by the agent, and was held by 
the principal for a long period unquestioned it will be held 
conclusive against him. Wilcox v. Marshall, 2 H. 296, 300 
(1860); Dudoit v. Spencer, 2 H. 493, 498 (1862). 

14. An agent or trustee cannot become the purchaser of 
the property entrusted to his care; such a sale is voidable, not 
void, for the cestui que trust and all for whom the agent or 
trustee acted, may either avoid the sale, or confirm it and re 
ceive the consideration. Wilcox v. Marshall, 2 H. 296, 302 
(1860). 
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15. If he exceeds his authority an agent becomes person- 
ally liable, unless his acts were recognized by the principal. 
McKeague v. Helen, 3 H. 328 (1872). 

16. A principal may have the benefit of a simple con- 
tract and be bound by the same, even though the agents sign 
their own and not the principal’s name to the contract. Rob- 
inson v. Hind, 8 H. 597, 601 (1875). 

17. The agent who sells the goods of his principal on 
commission, and collects the money for the same, holds such 
money as a quasi-trustee and an accounting may be required 
of him in equity. Fowler d Co. v. Catton, 18 H. 487 
(1901).. 

18. Where an agent occupies the position of a quasi- 
trustee for a principal, the principal may maintain a bill in 
equity for an accounting. Kawananakoa v. Puahi, 14 H. 72 
(1902) ; Fowler & Co. v. Catton, 18 H. 487, 490 (1901). 

19. One claiming to be sole agent charged commissions 
on orders secured by an alleged co-agent at the rate usually 
charged on orders sent through others than the agent. After 
he had ceased being agent, and had sent his statement of ac- 
counts to the principal showing’ these charges, the principal 
paid the alleged co-agent certain special commissions on these 
orders. Held, the principal was not entitled to recover from 
the agent the commissions so charged by him. Fowler & Co. 
v. Catton, 16 H. 535 (1905). 

20. A real estate broker is entitled to commissions on a 
sale although the sale was not consummated until after the. 
termination of the agency if he was the procuring cause of the 
sale and the principal acted in bad faith. Schnack v. Mon- 
tano, 16 H. 805 (1905). 

21. Where an agent receives money for his principal for 
certain mining stock and fails to remit the same, a bill in 
equity for an accounting is not proper, there being a plain, 
adequate and complete remedy by an action at law for money 
had and received. Herbert v. Henry, 20 H. 186 (1910). 

22. In an action on the case for breach of duty by an 
agent by paying, contrary to his instructions, claims presented 
against the principal, the burden is upon the plaintiff to prove 
the extent of his damage by showing that the claims were un- 
founded either in whole or in part or that facts existed which 
would have reasonably enabled plaintiff the make a favorable 
Ga of the claims. Gehr v. Breckons, 21 H. 602 

1913). 
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93. 'The rule that an agent to sell property may not sell 
it to himself is not involved in a transaction whereby the 
principal himself conveys property to his agent. Summer v. 
Jones, 22 H. 891 (1914). 

24. Gifts procured by agents and purchases made by them 
from their principals will be closely scrutinized, and an agent 
may purchase property from his principal only where he acts 
in entire good faith and makes full disclosure of all facts with- 
in his knowledge affecting the value of the property. The 
reason for the rule does not apply, however, where there was 
no prior confidential relation and’ the execution of a power of 
attorney creating the relation and the making of a conveyance 
of property are parts of one transaction. Sumner v. Jones, 
22 H. 391, 395 (1914). - 


Ill. RIGHTS AND LIABILITIES AS TO THIRD PERSONS. 
(a) Powers or AGENT. 


25. One who has dealt with a principal through an agent 
is not thereby prevented from accounting with the principal 
direct, but he thereby assumes the risk of losses by the way. 
Ewing v. Janion, 1 H. 79, 81 [184, 138] (1852). 

26. In an action upon a promissory note made in the 
name of a steamship company by an agent thereof the court 
ruled that the holder of the note must prove the agency and 
that it was broad enough to give the agent authority to make 
„the note in the name of the company. Wright v. Hawn. Steam 
Nav. Co., 1 H. 238 [426] (1856). 

27. An authority to an agent to sell implies an authority 
to sell upon credit, if that be usual. Spencer v. Bennet, 
2 H. 415, 419 (1861). 

98. An agent executing his authority within the usual 
scope of the business entrusted to him, binds the principal 
by his acts. Spencer v. Bennet, 2 H. 415, 419 (1861); 
Caplan v. Hoffschlaeger, 2 H. 691, 695 (1863). 

29. When an agent makes a contract on behalf of his 
principal and discloses his name he is not personally liable. 
Richardson v. Harding, 2 H. 433, 435 (1861). 

30. A power of attorney authorizing the attorney “to 
transact all business appertaining to the T. Spencer’s planta- 
tion,” was held to authorize the attorney to sign an agreement 
whereby Spencer’s notes were given new life, the statute of 
limitations not having yet run, and the agreement being in 
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some respects favorable to Spencer. Welch v. Spencer, 4 H. 
358, 364 (1881). 

31. An agent may verify a petition in bankruptcy against 
a debtor of his principal, under a power of attorney author- 
izing him “to take all lawful means by suit or otherwise for 
the recovery of debts due” the principal. Spencer v. Parke, 
4 H. 452, 454 (1882). 

32. One who entrusts personal property to another with 
power to sell the same, constitutes the latter his agent, and 
if the agent sells the property to a bona fide purchaser, the 
latter acquires a good title. Wenner & Co. v. Lindsay, 7 H. 
150 (1887). 

33. The professional knowledge of an agent, such as a 
legal adviser, does not necessarily bind the principal, after 
the relation of principal and agent is at an end. Cartwright 
v. Everett, 7 H. 216 (1888). 

34, The law puts a person dealing with the agent of an 
absent principal upon inquiry where the circumstances point 
out a path of investigation to be pursued. Afong v. Chun Hoy, : 
8 H. 499, 501 (1892). 

35. A general power of attorney will not authorize the 
attorney to convey land, unless it contains words clearly grant- 
ing such authority. Lopez v. Soy Young, 9 H. 118 (1892). 

36. A contract made by one who acts as the agent of both 
parties is voidable in a court of equtiy at the election of either 
principal. Lopez v. Soy Young, 9 H. 118, 116 (1899). 

37. The act of an agent does not bind his principal un- 
less done within the scope of his authority. Nahaolelua v. 
Kaaahu, 10 H. 18 (1895). 

38. The grant of a power to an agent includes all inci- 
dental powers to make it effective and in case of an ambiguity 
is construed more strongly against the principal and in favor 
of the agent or those with whom he contracted. Haw. Agr. 
Co. v. Norris, 12 H. 229, 241 (1899). 

39. An authority to an agent to sell property authorizes 
a sale for cash only unless it is usual or customary to sell on 
credit where the sale takes place. Hawn. Agr. Co. v. Norris, 
12 H. 229, 243 (1899). See Spencer v. Bennet, 2 H. 415, 
419 (1861). 

40. One who deals with an agent is bound to ascertain 
the extent of the agent’s authority. Hawn. Agr. Co. v. Norris, 
12 H. 229, 243 (1899). 
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41. An agent’s power to sell a piece of land which is 
mortgaged, the purchaser to assume the mortgage, does not 
authorize the agent to bind his principal to convey by warranty 
-deed. Peterson v. Church, 16 H. 739 (1905). 

42. The acts of an agent made with the knowledge and 
concurrence of his principal cannot thereafter be repudiated 
by the latter. Hao v. Hutchinson Sugar Plantation Co., 19 
H. 315 (1909). 

43. An agent instructed to collect a sum named as the 
purchase price of certain leases, which the principal had 
agreed to transfer to the purchaser by a “good and sufficient 
deed of assignment,’ and to deliver the assignment, has 
implied authority to permit the purchaser to retain out of 
the agreed consideration the amount of the cost of the revenue 
stamps required by law to be affixed to the instrument. Gehr 
v. Breckons, 21 H. 602 (1913). 

44. The opinion of an agent based upon a past occur- 
rence is not provable as an admission of his principal, nor 
as a contemporaneous construction affecting the liability of 
his principal under a contract with another, nor as the basis 
of an estoppel against the principal. Wall v. Focke, 22 H. 
221, 225 (1914). 


(b) UNDISCLOSED AGENCY. 


45. If there are any unusual limitations upon the author- 
ity of an agent, they do not bind one who deals with the 
agent in ignorance thereof. Spencer v. Bennet, 2 H. 415, 
419 (1861). 

46. When one employs another to perform services for 
himself and does not make known that he is acting for another 
he is personally liable. Montgomery v. Montgomery, 2 H. 
677, 678 (1863). 

47. If a person is held out by the principal as having a 
general authority to act for and to bind him in a particular 
business, he cannot set up secret instructions to the agent, 
limiting the authority, to defeat transactions. under the 
agency. Caplan v. Hoffschlaeger, 2 H. 691, 695 (1863). 

48. An undisclosed principal subsequently disclosed can 
be held liable on a contract made by an agent. Bankruptcy of 
Levinho, 11 H. 110 (1897). Ser Republic v. Kan Yau, 
11 H. 150 (1897). 
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49. An unrecorded power of attorney for the transfer of 
real estate is not valid or binding to the detriment of third 
parties even though the latter have actual knowledge of it. 
Holmes v. Serrao, 18 H. 25 (1906). 


(e) UNAUTHORIZED AND WRONGFUL Acts. 


50. A principal is bound by the representations of his 
agent, and when he seeks to recover under the contract of sale 
made by his agent he thereby affirms the sale. Haskins v. 
Shillaber, 1 H. 30 [47] (1848). 

51. The principal is responsible for the agent, and is 
answerable for his neglect. Hipa v. Luce, 5 H. 520, 522 
(1886). l 

52. Where a principal accepts the benefits of an unau- 
thorized act of an agent in ignorance of the circumstances he 
is absolved from liability by reason of any supposed assent 
to the unauthorized act. Harrison v. Magoon, 14 H. 418, 
424 (1902). 

53. Where an agent makes an unauthorized contract, 
and the principal refuses to ratify the same for other reasons, 
he does not thereby waive his right to refuse to ratify on 
the ground of lack of authority. Peterson v. Church, 16 H. 
739 (1905); Hawn. Agr. Co. v. Norris, 12 H. 229, 238 
(1899). 

54. A sale of land made by an agent on different terms 
from those authorized by his employer will not bind the latter 
to pay for the services of the former. Peterson v. Church, 
16 H. 739 (1905). 


(d) RATIFICATION. 


55. The principal may subsequently ratify the unauthor- 
ized act of the agent; but there is a distinction between a rati- 
fication of the acts of an agent duly appointed and the ratifica- 
tion of a contract made by a person without authority. Caplan 
v. Hoffschlaeger, 2 H. 691, 696-7 (1863). 

56. The acts of a principal after he has acquired full 
knowledge of the terms of a contract entered into by his agent 
may be considered as evidence to show what authority he 
intended to grant originally. Hawn. Agr. Co. v. Norris, 
12 H. 229, 246 (1899). 

57. A principal must disavow the unauthorized act of 
his agent within a reasonable time after the fact has come to 


618 PRINCIPAL AND AGENT. 


his knowledge or he will be deemed to have ratified it. Gehr 
v. Breckons, 21 H. 602, 607 (1913). 

58. The burden of proving a ratification of the unauthor- 
ized act of an agent is upon the party relying upon it. There 
is no presumption, either of law or of fact, that a principal 
was silent when it was his duty to speak or that circumstances 
existed upon which a claim of ratification may be based. 
Gehr v. Breckons, 21 H. 602, 607, 608 (1913). 


(e) ACTIONS. 


59. Ina suit by a principal upon an agreement in writing 
which appears on its face to be the contract of the agent only, 
the contract should be declared on as made by the principal 
through the agent. Young Chun v. Robinson, 21 H. 70 
(1912). 


PRINCIPAL AND SURETY. 
Ser Bonds; Officers, IV. 


1. One who undertakes in writing to secure the payment 
of the debt of another is a surety and not a principal debtor. 
Macfie v. Kilauea Sugar Co., 6 H. 440, 443 (1883). 

2. When the liability of the surety has attached in conse- 
quence of the default of the principal, the surety may apply 
to a court of equity, although he has not been sued by the 
creditor, and compel the principal debtor to pay the claim 
or indemnify him from liability. Macfie v. Kilauea Sugar 
Co., 6 H. 440, 445 (1883). 

3. The obligee in a bond may proceed against the surety 
without first exhausting his remedies against the principal. 
Stanley v. Akoi, 12 H. 844 (1900). . 

4. In an action on a guardian’s bond, it is necessary 
to join both principal and surety, and a judgment against 
the surety is valid although the principal was not served with 
process. Stanley v. Akoi, 12 H. 844 (1900). 

5. Admission of a principal as to the fact and amount 
of his shortage are evidence against the sureties, if they were 
made during the term covered by the bond and in connection 
with his official duties. Quaere, whether they are evidence 
also when made after the expiration of the term, in an action 
against both principal and sureties on a joint obligation. Gay 
v. Farley, 16 H. 69, 78 (1904). 
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6. The treasurer’s acceptance, from a delinquent deputy 
assessor, of I. O. U.’s of other persons to the amount or in 
excess of the amount of the shortage does not operate as pay- 
ment or satisfaction so as to release the sureties from liability, 
if the I. O. U.’s were accepted for collection or for what they 
were worth, even if the treasurer had authority to accept them 
in full satisfaction at all. Gay v. Farley, 16 H. 69, 79 
(1904). ; , 

7. Sureties on the bond of a clerk of the water works 
department were held not liable for his failure to account for 
moneys payable by law to the superintendent of water works. 
Holloway v. Richardson, 18 H. 598 (1908). 

8. The plaintiff in a replevin action having alleged in 
its declaration and replevin bond the actual value of the 
property replevined to be $15,000, and the defendant in that 
action having given a return bond in double the amount recit- 
ing the valuation as alleged, subsequent amendments whereby 
the plaintiff increased the valuation to $22,000 and recovered 
alternative judgment for that amount are a variation of the 
risk of the sureties on the return bond and discharge them 
from liability. Bierce v. Waterhouse, 19 H. 398, 408 (1909). 
Reversen: 219 U. S. 820 (1911). 

9. A wife may be surety for her husband and the law of 
suretyship, requiring strict compliance with the contract on 
the part of the principal, applies. Hackfeld & Co. v. Medcalf, 
20 H. 47, 52 (1910). 

10. Where the bond of a county supervisor is conditioned 
that he will faithfully perform the duties of office prescribed 
by law, and pay over as directed by law all moneys received 
by virtue of his office, his surety is liable for money which he 
receives while acting in a matter in which he is authorized to 
act, if he wrongfully misapplies such money; as, in doing so, 
he is not faithfully performing his duty as a county supervisor, 
but guilty of official misconduct. County of Hawaii v. Purdy, 
22 H. 979, 986 (1914). 

11. An order made by a circuit judge in probate against 
an executrix holding her to be indebted to the estate in a cer- 
tain sum of money, surcharging her with such sum, and direct- 
ing her to pay same into court, is, in the absence of fraud, con- 
clusive evidence against the sureties in an action on the bond, 
though the sureties, not being parties to the proceeding in 
which the order was made, could not have appealed from the 
order. Robinson v. Kaae, 22 H. 408, 409 (1915). 
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12. A surety on the bond of a contractor for a public 
work given to the territory of Hawaii and conditioned that 
the contractor shall deliver the said work to the territory, fully 
completed, free from all liens and claims, is not liable at the 
suit of the territory for materials furnished to the contractor 
and used in the completion of the work, where the work is not 
subject to lien and the claims of the materialmen could not 
lawfully be asserted against the territory. Territory v. Pacific 
Coast Casualty Co., 22 H. 446 (1915). 

18. There is no principle of law better settled than that 
a surety has the right to stand upon the very terms of his 
contract. Territory v. Pacific Coast Casualty Co., 22 H. 446, 
450 (1915). 

14. Under Act 31, Laws of 1913 (Chap. 149, R. L. 
1915) the territory of Hawaii cannot maintain an action in 
its own name upon the bond of a contractor for the recovery 
of the value of materials supplied to the contractor in the pros- 
ecution of the work. Territory v. Pacific Coast Casualty Co., 
22 H. 446, 458 (1915). 

15. Where the bond is for the faithful performance of 
the contract and the contract provides that the contractor shall 
“furnish all material necessary to complete the work” but does 
not in expiess terms bind him to pay for the same, the surety 
is not liable for the payment for materials furnished the con- 
tractor. Territory v. Pacific Coast Casualty Co., 22 H. 446, 
454 (1915). ay 

16. B. sued five defendants alleging them to be co-part- 
ners doing business under the firm name of H. F. Co., in 
assumpsit, and sued out an attachment; two of the defendants 
claiming to be the members of the partnership, as principals, 
and L. and G. as sureties, executed a bond for the release: of 
property seized under the attachment, stipulating to pay the 
judgment that plaintiff should recover against “said defend- 
ants;” B. amended his complaint by striking out, as defend- 
ants, the names of the three erroneously sued as members of the 
co-partnership, and obtained judgment against the remaining 
two defendants as co-partners under the name of H. F. Co.; 
took out execution which was partially satisfied and then sued 
the principals and sureties on the performance bond, when L. 
paid the balance due on the judgment, and brought this suit 
against his co-surety for contribution: Held, the amendment 
of the complaint in the original action -introduced no new 
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cause of action, did not increase the liability of the sureties, 
and did not release them from liability on the bond. Wong 
Tin Look v. Goo Wan Hoy, 22 H. 540 (1915). 

17. In the case of a bond whereby the sureties undertake 
to pay, in a pending action the judgment that may be rendered 
against the principal, a judgment against the principal fixes 
their liability, and they cannot go behind the judgment. Wong 
Tin Look v. Goo Wan Hoy, 22 H. 540, 543 (1915). 

18. Where one co-surety voluntarily pays the debt of his 
principal, to be entitled to contribution from his co-surety he 
must be prepared to show that the obligation was a legal and 
binding one. Wong Tin Look v. Goo Wan Hoy, 22 H. 540, 
543 (1915). 

19. Where two sureties undertake that their principal 
shall perform the judgment of the court in a certain action, 
and a money judgment is rendered against the principal there- 
in, one surety makes a prima facie case against his co-surety 
for contribution by showing that such judgment was rendered, 
that the principal did not perform it, and that he has per- 
formed it, and the burden is then upon the non-performing 
co-surety to show a defense to the action against him for con- 
tribution. Wong Tin Look v. Goo Wan Hoy, 22 H. 540, 543 
(1915). | 

20. Where a surety pays the principal obligation, and 
sues his co-surety for contribution, his principal is not a neces- 
sary or proper party to the action. Wong Tin Look v. Goo 
Wan Hoy, 22 H. 540, 546 (1915). 


PRISONS. 


SEE Convicts. 


PRIVATE ROADS. 


Jurisdiction of commissioners of private ways, ete. SEE 
Easements, 15, 27. 


The proceedings before commissioners of private ways and 
water rights, authorized by statute do not affect the circuit 
judges in the exercise of their ordinary jurisdiction in equity. 
Ideia v. Kuba, 22 H. 28 (1914); McBryde 8. Co. v. Koloa 
5. Co., 19 H. 106, 116 (1908); Wailuku S. Co. v. Cornwell, 
10 H 476 (1896). 
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PROCESS. 


Service of. SEE Sheriffs and Constables, 9, 3, 4, 6, 7, 8, 9. 
I. ISSUANCE. 


1. Process is issued when prepared and placed in the 
hands of a person authorized to serve it with the intent to 
have it served. Process issued and served on the day it is made 
returnable is not in compliance with the statute. Gear v. 
Henry, 21 H. 101, 103 (1912). 


II. SERVICE. 


(a) PERSONAL SERVICE IN GENERAL. 


2. In the execution of process the officer is bound to see 
only that the process is in proper form, and issued by a court 
of competent jurisdiction. Waterhouse v. Webster, 2 H. 259, 
271 (1860). 

3. Service of process upon an acknowledged and well 
known agent of a non-resident defendant is sufficient to give 
jurisdiction, without publication of summons or sending the 
petition and summons to the defendant abroad. Purdy v. 
Janion, 2 H. 458, 456 (1861). 

4. Where defendants claimed title under a lease signed 
by three individuals ae trustees for forty persons not mentioned 
by name, service of process was only necessary on the three 
who executed the lease. Kaleleonalani v. Hooptopio, 8 H. 695 
(1876). 

5. Service of garnishee process on the manager of a cor- 
poration, at the corporation’s office, when the officer designated 
by the corporation to accept service was out of the jurisdic- 
tion, was held to be service on the corporation. Tishman v. 
Giles, 6 H. 259 (1879). 

6. Service of process on the attorney in fact of a garni- 
shee is not proper service on the garnishee. Hackfeld v. Kava- 
nagh, 6 H. 659 (1887). l 

T. Legal service of process must be made on a defendant 
before a personal judgment can be rendered against him. 
Ah Leong v. Kee You, 8 H. 416 (1891). 

8. At common law, service must be made on all of several 
joint trustee defendants. Mossman v. Damon, 15 H. 401 
(1903). 
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9. The staiuie, R. L. 1915, $2874, which permits service 
on less than all of joint or jomt and several makers of notes, 
&e., does not apply to joint trustees in a statutory action at 
law to quiet title. Mossman v. Damon, 15 H. 401, 404 
(1903). 

10. A police officer is a constable within the meaning of 
the Hawaiian statutes and may serve process directed by a dis- 
trict magistrate to a constable. Kalanianaole v. Dimond d Co., 
15 H. 486 (1904). 

11. <A district court summons may be served under our 
statutes and practice by showing the defendant the original and 
leaving a copy with him. It is unnecessary to read the original 
to him. Kalanianaole v. Dimond d Co., 15 H. 486 (1908). 

12. When summons, returnable at 1:80 p. m. of a certain 
day, is not served until that day, and the district court grants 
a continuance, it will be presumed. that the service was made 
before the order of continuance. Kalanianaole v. Dimond & 
Co., 15 H. 486 (1903). : 

13. A notification i the defendant in a district court 
summons that “upon default to attend at the time and place 
above mentioned judgment will be rendered against him ex 
, parte by default,” which is the form set forth in ©. L., §1210 
(repealed), is sufficient, although Sec. 1209 (Sec. 2337, R. 
L. 1915) prescribes in general terms that the summons “shall 
contain a notification to the defendant that if he fails to attend 
at the time and place of trial designated in the writ, judgment 
will be rendered upon default according to the evidence taken 
ex parte.” Kalanianaole v. Dimond & Co., 15 H. 486 (1908). 

14. <A district court summons is properly served by deliv- 
ery of a true copy to the defendant without certifying it or 
showing the original. Maile v. Tax Assessor, 18 H. 307 
(1907); Hackfeld v. Coerper, 18 H. 585, 587 (1908). 

15. An attorney for a party in one case has no authority 
to aecept service of process for the party in another case in 
which he is not attorney for the party and has not been spe- 
cially authorized to accept service. Aki v. Aki, 20 H. 623 
(1911). 

(b) SUBSTITUTED SERVICE. 


16. The return in a case of substituted service of process 
should show on its face the existence of the conditions under 
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which the statute permits such service. Extrinsic evidence is 
inadmissible to show this. Mossman v. Damon, 15 H. 401, 
403 (1903). 

17. A and his family occupied a dwelling at Waikiki, 
Honolulu, and then left the territory with intention of aban- 
doning his residence in Hawaii and establishing a home in 
Australia. Subsequently he returned to Honolulu on business, 
remaining one month and occupying a room at 184 S. Hotel 
street. Held, the latter was his “last and usual place of 
abode” within the meaning of R. L. 1915, See. 9801. Bick- 
nell v. Herbert, 20 H. 132, 186 (1910). Sze Herbert v. 
Bicknell, 233 U. S. 70 (1914). 

18. Service of process upon one of several persons own- 
ing interests in land is not service upon the others. Magoon 
v. Lord-Young Eng. Co., 22 H. 827, 338 (1914). 


(e) SERVICE BY PUBLICATION. 


19. The circuit judges in equity may order service of 
process on an absent defendant by publication in certain cases. 
Byrne v. Allen, 10 H. 668 (1897). i 

20. Where the property in this territory of an absent 
defendant has been equitably attached by order of a circuit 
judge, sitting at chambers in equity, and the action is one in 
rem, and a personal judgment is not sought, substituted service 
may be had upon defendant by publication. Byrne v. Allen, 
10 H. 668, 671 (1897). 

21. In divorce cases, between Aug. 25, 1892, and Apr. 26, 
1908, service of process by publication could be made in 
newspapers named by libellant. ` Winslow v. Winslow, 14 H. 
498 (1902). 

99. Service of process by publication must be made striet- 
ly in accordance with the terms of the statute. Proper v. 
Proper, 14 H. 596 (1908). 

98. Act 34, S. L. 1909 (R. L. 1915, See. 2356) relating 
to service by publication, does not apply to district courts. 
Bicknell v. Herbert, 20 H. 182, 185 (1910). See Herbert 
v. Bicknell, 233 U. S. 70 (1914). 

94. Where the relief sought is purely in personam, juris- 
diction cannot be acquired of the person of a defendant by 
service by publication. Borges v. Encamacao, 20 H. 638 
(1911); Sackwitz v. Goodwin, 21 H. 84 (1912). 
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(d) RETURN AND Proor OF SERVICE. 


95. A return of service on “H. S. Comp. Ltd., therein 
named as garnishee by leaving with him a true copy,” suffi- 
ciently shows service on Honokaa Sugar Company, Ltd., a 
corporation. Young Hin v. Hackfeld, 16 H. 427 (1905). 

26. A return of service on “Young Hin et als. therein 
named as defendants by handing each of them a true copy 
thereof” sufficiently shows service on each of twenty-two de- 
fendants. Young Hin v. Hackfeld & Co., 16 H. 427, 430 
(1905). . 

27. A return of service of summons on “Kwong Yiek Co. 
and Young Hin Gang No. 5, therein named as defendant by 
handing him a copy thereof,” does not show proper service on 
defendants known as Young Hin Gang No. 5. Young Hin v. 
von Hamm-Young Co., 16 H. 790 (1905). 

28. Where a written complaint is made a part of a dis- 
trict court summons by reference a return of service is proper 
which does not refer to the complaint. Davis v. King, 16 H. 
792 (1905). 

29. <A return of service is not invalidated by failure to 
show that it was made as required by statute by delivery of a 
certified copy of summons and petition. Sachs v. Hart, 19 H. 
494 (1909). . 

30. Under R. L. 1915, Sec. 2354, the copy of the sum- 
mons and of the petition may be certified by any one of the 
officers designated to whom the documents have been entrusted 
for service. Territory v. Kapiolani Estate, 20 H. 548 (1911); 
Pasquoin v. Sanders, 20 H. 352 (1911). 

31. The return of an officer should show the manner, 
time, place and circumstances under which a writ was executed 
by him. Ahulit v. Yip Lan, 22 H. 708, 710 (1915). 


II. DEFECTS, OBJECTIONS AND AMENDMENT. 


32. An objection to the summons issued from the police 
court, made for the first time in the appellate court, should not, 
if sustained be visited with a dismissal of the action but an 
amendment should be allowed. Meek v. Aswan, 7 H. 750 
(1889); Robello v. Wong Quing, 5 H. 98 (1884). 

33. A defect in the service of summons apparent on the 
face of the return may be taken advantage of by motion to 
quash. Mossman v. Damon, 15 H. 401, 404 (1908). 
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34. A summons or its service may be quashed for failure 
of the return to show a service on one of five joint trustee 
defendants, when no alias summons or service is asked for and 
no amendment of the return is made showing a good original 
service. Mossman v. Damon, 15 H. 401, 406.(1903). 

35. The copy of a summons served on the defendant may 
be amended, at least under the statute authorizing amendments 
of process, by adding the seal of the court if the copy already 
bears the signature of the clerk. Mullen v. Walker, 16 H. 
35 (1904). Compare Hayashi v. Iwata, 14 H. 627 (1908). 
SEE ALSO Payne v. Furtado, 22 H. 723, 725 (1915). 

36. A motion to quash a summons on the ground that it 
gave twenty days to answer when only ten were allowed by 
law, is properly denied. Kahula v. Kanewanwi, 17 H. 466, 
468 (1906). j 

37. After service of a district court summons by delivery 
of a copy it may be amended by inserting the magistrate’s 
name. Hackfeld v. Coerper, 18 H. 585, 587 (1908). 

38. Service of process on a corporation by leaving a copy 
of the summons with its bookkeeper is defective in the absence 
of a showing that the bookkeeper had authority to accept serv- 
ice. Ferreira v. Kamo, 18 H. 593 (1908). 

39. A return of service of process is amendable so as to 
show the officer’s acts by way of service. Pasquoin v. Sanders, 
20 H. 859 (1911). 


PROHIBITION. 


1. Upon a petition for a writ of prohibition the supreme 
court will not enquire into the question whether the magistrate 
decided correctly upon the evidence before him. In re Hobron, 
6 H. 407, 409 (1883). 

2. A writ of prohibition may issue to stay the proceedings 
of a court which has no jurisdiction. Sumner v. Perry, 11 H. 
879, 878 (1898); Kona Coffee Co. v. Circuit Judge, 10 H. 
571 (1897). 

3. Under a prayer for a writ of prohibition against fur- 
ther proceedings in a cause the writ may be allowed against 
further proceedings in one branch of the cause and. denied as 
to the remainder. Dole v. Gear, 14 H. 554, 568 (1903). 

4. Where a writ of possession was issued at 12 o'clock 
and was fully executed prior to 5 o’clock p. m. on a certain 
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day, a writ of prohibition against execution of the writ of 
possession issued at 9:25 o’clock p. m. of the same day is 
ineffectual and will be dismissed. Colburn v. Cornwell, 16 H. 
784 (1904). 

5. <A writ of prohibition cannot be made to take the place 
of a writ of error. Colburn v. Cornwell, 16 H. 784, 786 
(1905). . 

6. A preliminary order of prohibition expires when the 

court after hearing makes a final order disallowing the writ 
of prohibition prayed for. The preliminary order cannot be 
revived, in the absence of a new exercise of judicial power, 
by a supersedeas allowed on the suing out of a writ of error. 
Carter v. Gear, Second Judge, 16 H. 289 (1904). 
T. A writ of prohibition will not issue to prevent a court 
from proceeding with a new trial after wrongfully granting a 
motion therefor. The proper remedy is by exception or writ 
of error. (Hartwell, ©. J. at chambers.) Harh Hak Kae v. 
Lindsay, 18 H. 666 (1907). 

8. A writ of prohibition to prevent the enforcement of an 
execution on the ground of the invalidity of the judgment 
will be refused where there is an adequate remedy, either 
by motion in the lower court, or by appeal. Union Feed Co. 
v. Kaaihue, 21 H. 845, 350 (1919). . 

9. The general inlei is, that prohibition will not i granted 
until the question of iorden has been raised without suc- 
cess in the lower court. To this general rule, however, which 
is one of practice rather than of jurisdiction, there are excep- 
tions. Union Feed Co. v. Kaaihue, 21 H. 345, 350 (1912). 
SEE Oyama v. Bar; 22 H. 693, 699 (1918). (COMPARE 
post, 19.) 

10.. A writ of en may be issued to prohibit a 
divorce court from enforcing by proceedings for contempt a 
void order for the payment of alimony Andrews v. Whitney, 
21 H. 264, 270 (1912). 

11. The writ of prohibition will not lie to prevent a mas- . 
ter in chancery from proceeding under a reference made in an 
equity suit, the circuit judge sitting at chambers in equity 
having jurisdiction to order the reference, as it is only in case 
of want of jurisdiction that this writ will lie. Scott v. Stuart, 
22 H. 459 (1915). 

12. A writ of prohibition may be had to restrain the 
enforcement of a void order by a circuit court or judge through 
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contempt proceedings though the question of jurisdiction was 
not first raised in the court below. Rose v. Ashford, 22 H. 
469 (1915); Dole v. Gear, 14 H. 554, 568 (1903). (SEE 
A A l 

Prohibition lies to restrain the continuance of a re- 
ren where the order appointing the receiver was beyond 
the power of the judge to make, even though the judge has 
jurisdiction of the subject matter of the suit in which the order 
was made. Oyama v. Stuart, 22 H. 693, 696 (1915). 

14. Prohibition does not ordinarily lie where the party 
may obtain relief by appeal, but where a void interlocutory 
order results in the seizure of property, and under the circum- 
stances there is no other adequate relief for the party whose 
rights have been invaded, a case permitting the use of the writ 
appears. Oyama v. Stuart, 22 H. 693, 698 (1915); Union 
Feed Co. v. Kaaihue, 21 H. 345, 351 (1912). Ser Honolulu 
Athletic Park v. Lowry, 22 H. 475, 477 (1915). 


PROPERTY. 


1. Real and personal property must be held to be the same 
kind of property so designated in American, English and con- 
tinental law. Kahinu v. Aea, 6 H. 68 (1872). 

2. It is impossible that there be an ik within an ili. 
Boundaries of Kapoino, 8 H. 1 (1889). 

3. As a rule land cannot be appurtenant to land. Brown 
v. Spreckels, 14 H. 399, 407 (1902). 

4. One who is out of possession of real property, though 
entitled thereto, may not recover such possession by force, and 
the one in actual peaceable possession may defend such pos- . 
session by the use of such force as is reasonably necessary. 
Terr. v. Savidge, 14 H. 286 (1902). 

5. Kuleanas, while held as such, do not form a part of 
the ahupuaa even though situated within it. Kaneohe Ranch 
Co. v. Kaneohe Rice Mill Co., 20 H. 658, 665 (1911). 


PROXIMATE CAUSE. 


Of spread of fire. © SEE Insurance, 21. 
Of injury to a sonani See Master and Servant, 10, 
17, 19. ae ae. l 

In personal injury cases. SEE Negligence, II. 
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PUBLIC LANDS. 


Proceedings before land commission, and-issuance of pat- 
ents upon awards. SEE Land. Commission. 

Effect of land patent as against (enter: SEE Deeds, 
III (b). 


SEE arso Territory, 21 


1. All the presumptions are in favor of a patent. It is 
the highest evidence of title and can only be impeached in 
equity on a clear showing of fraud or mistake in the issuing 
of it. Davis v. Brewer, 3 H. 859, 861 (1872). 

2. Royal patents based on land commission awards do 
not confer or confirm title; the new- grant from the government 
of the fee simple goes back to the date of the award and at- 
taches to the subsequent transfers. Brunz v. Minister of Inte- 
rior, 8 H. 788, 787 (1877). 

3. <A patent may lawfully issue for a portion of a parcel 
of land granted by land commission award, but it must appear 
by the literal agreement of the metes, bounds and description 
of the survey of the portion applied for with that in the award 
that it is a portion of the award. Bruns v. Minister of Interior, 
3 H. 783, 788 (1877). 

4. The land occupied by the Hawatian Hotel was pur- 
chased by the government in order to secure the maintenance 
of a well-managed house of public entertainment, and it was 
not sought to obtain a large revenue therefrom; as the legisla- 
tion in connection with such purpose showed a design to with- 
draw this property from the ordinary rules of sale and lease 
of government property, it was held that notice of a sale of 
the lease at public auction was unnecessary. Minister of 
Interior v. McGrew, 4 H. 472 (1882). 

5. Royal patents which have been cancelled have no legal 
existence for any purpose. -Boundaries of Pulehunui, 4 H. 
939, 250 (1879). 

5a. If the surveyed boundaries by which an ili was 
awarded did not enclose all of the land which belonged to the 
ili by its ancient boundaries, the remnant would belong to the 
government as unawarded land. Boundaries of Paakea, 5 H. 
154 (1884). 

5b. A lease of public land made privately, iliou the 
statute required publie auction ‘after advertisement, was held 
invalid, and not validated by a subsequent consent by a publie 
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officer to an assignment. Hawn. Govt. v. Cornwell, 8 H. 19 
(1890). 

6. Under the Land Act of 1895, one who had exercised 
his right to acquire public land under one of two alternative 
plans and had received his patent could not claim the right 
to acquire additional land under the other elernauye plan. 
Horan v. Dole, 12 H. 152 (1899). 

7. A land commission award made in the name of a de- 
ceased person inures to the benefit of her heirs. Smith v, 
Hamakua Mill Co., 15 H. 648, 661 (1904). 

8. Remnants of land in Honolulu not contained in any 
grant, not needed for any public purpose, and not within any 
contemplated public use, are “town lots” within the meaning 
of the proviso of section 347, R. L. 1915. Pratt v. Holloway, 
17 H. 539 (1906). 

9. Section 75 of the Organic Act gives the superintendent 
of public works the same limited power of disposing of lands 
described in the proviso of section 847, R. L. 1915, that the 
minister of the interior formerly had, and controls section 73 
of the same act in that regard. (See amendment of May 27, 
1910.) Pratt v. Holloway, 17 H. 539 (1906). 

10. The power of the commissioner of public lands in the 
matter of exchanging public for private lands is not found in 
See. 341, R. L. 1915, but in Sec. 879, R. L. 1915, and is not 
confined to lands not under lease or to parcels of not over 
1000 acres. McCandless v. Carter, 18 H. 221 (1907). SEE 
McCandless v. Pratt, 211 U.S. 487 (1908). 

11. There is nothing in Sec. 78 of the Organic Act that 
would prevent the legislature from imposing additional duties 
upon the commissioner of public lands. Lucweiko v. Commis- 
sioner, 18 H. 489, 491 (1907). 

12. A land commission award is a final adjudication of 
all claims to the land awarded existing prior to December 10, 
1845. Atcherley v. Lewers & Cooke, 18 H. 625, 637 (1908). 
Sug 222 U. S. 285 (1911); and 288 U. S. 119 (1915). 

13. A lessee under a right of purchase lease of public 
lands who applies for a patent satisfies the statutory prerequi- 
site that he “has resided thereon not less than two years” by 
showing that he has for that period maintained on the premises 
a permanent and fixed abode with the present intention there 
to remain. Hapai v. Pratt, 19 H. 1 (1908). 

. 14, The commissioner of public lands cannot by leasing 
or selling land with no express reservation extinguish the ease- 
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ment of the public in a highway. Robello v. Maui, 19 H. 168 
(1908). 

15. Under section 425, R. L. 1915, trees growing natur- 
ally upon the land may be counted as in compliance with the 
requirement as to “the planting and care of not less than an 
average of ten timber, shade or fruit trees per acre;” the 
word “and” in the sentence quoted is to be construed as “or.” 
In re Henderson, 21 H. 104, 107, 108 (1912). 

16. Under chapter 30, R. L. 1915, a distinction exists 
between “residence” and “home.” The occupying of a house 
on a certain piece of land, for the length of time required to 
obtain title, without making it a home within the proper 
meaning of the term, but for the purpose merely of making 
a showing to obtain a patent to the land, and with the inten- 
tion of going to live elsewhere immediately upon the expira- 
tion of that time, does not constitute a compliance with the 
requirement of section 425, R. L. 1915, to maintain a home: 
on the premises, for the intention and good faith inseparably 
involved in the idea of the maintenance of a home are not 
present. In re Henderson, 21 H. 104, 112, 118, 114 (1912). 

17. The cultivation of premises in compliance with the 
statute must be done by the freeholder or for him by his serv- 
ants or agents. The crops grown must be the crops of the 
freeholder and not those of another. In re Henderson, 21 H. 
104, 117, 118 (1912). 

18. An agreement between a freeholder and another 
whereby the former, for a valuable consideration, gives to the 
other the right to enter upon the land held under a freehold 
agreement and to grow and harvest crops of sugar cane thereon 
constitutes an assignment of a part of the freeholder’s interest 
under the freehold agreement within the purview of section 
425, R. L. 1915. In re Henderson, 21 H. 104, 117 (1912). 

19. The award of an ahupuaa by name only would not 
pass title to a piece of land which, though originally a portion 
of the ahupuaa, had, prior to the award, been permanently de- 
tached from and taken out of the ahupuaa. In re Pa Pelekane, 
21 H. 178 (1912). Comparsr Harris v. Carter, 6 H. 195, 908 
(1877); Kanaina v. Long, 8 H. 332, 888 (1872); Keeliko- 
lant v. Robinson, 2 H. 522, 548 (1862); In re Pulehunui, 
4 H. 239, 240 (1879). 

20. The title to land which was never awarded by the 
land commission nor granted by the government remains in the 
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government. The mahele of 1848 did not confer title on the 
chiefs to the lands therein set apart to them. In re Pa Pele- 
kane, 21 H. 175, 178 (1912); Atcherley v. Lewers d Cooke, 
18 H. 625 (1908); Thurston v. Bishop, T H. 421, 438 
(1888); Kenoa v. Meek, 6 H. 68, 67 (1871); Kanaina v. 
Long, 8 H. 889, 885 (1872). 


QUANTUM MERUIT. 
SEE Assumpsit, 9; Pleading, 3; Work and Labor, 1. 


-Where services have been rendered by one to another 
at the latter’s request and there was no express agreement as 
to the rate of compensation quantum meruit lies. Bright 
v. Kawananakoa, 15 H, 622 (1904); Redward v. Lutted, 
15 H. 431 (1904). 


QUIETING TITLE. 


I. RIGHT OF ACTION AND DEFENSES. 


1. Act 52, S. L. 1874, entitled “An Act to Quiet Title 
in Lands Claimed by Inheritance,” was declared unconstitu- 
tional as it gave no right of trial by jury. Jn re Paloma, 
4 H. 181 (1878). 

2. Equity will not by injunction restrain the occasional 
oral assertion of a claim to land in the possession of another. 
Keelikolant v. Lunalilo Trustees, 4 H. 627, 680 (1883). 

3. A bill in equity to quiet title by a complainant not 
in possession against one in possession cannot be maintained, 
where no reason appears for not bringing ejectment. Kapua- 
kela v. Iaea, 9 II. 555, 557 (1894). 

4. Equity has cognizance of an equitable title whether 
the complainant be in or out of possession. Kapuakela v. Iaea, 
9 H. 555, 557 (1894). 

5. The supreme court has no original jurisdiction to hear 
and determine the statutory action to quiet title. Wahiawa 
S. Co. v. Waialua Agr. Co., 18 H. 109 (1900). 

6. <A statutory action to quiet title may be brought by one 
out of possession as well as by one in possession, Mossman v. | 
Dole, 14 H. 365, 869 (1902); Kahoiwai v. Limaeu, 10 H. 
507, 509 (1896). 
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7. A mortgagee has sufficient title or interest after default 
by the mortgagor to enable him to bring a statutory action to 
quict title against third parties. Allen v. Lucas, 15 H. 52 
(1903). . 

8. The statutory remedy to quiet title does not prevent 
recourse to the remedy in equity. Brown v. Brown, 15 H. 308, 
310 (1903); Ahmi v. Ashford, 12 H. 12 (1899); Kahoiwai 
v. Limaeu, 10 H. 507, 509 (1896). 

9. Equity has no jurisdiction to quiet title by removing a 
cloud where there is no cloud alleged. Charman v. Charman, 
17 H. 171, 178 (1905). 

10. Where respective claims depend upon the settlement 
of a legal controversy under a will, equity has no jurisdiction 
to remove a cloud upon plaintifi’s title caused by assertion 
of an adverse claim followed by acts of trespass and annoy- 
ance. Charman v. Charman, 18 H. 415 (1907). 

11. <A bill to remove a cloud by settling boundaries can- 
not be sustained where the question is one of confusion of 
boundaries resulting from an overlap by two patents. Downey 
v. Silva, 20 H. 861, 868 (1911). 

12. Where the relief sought, the removal of a cloud upon 
title by the delivering up and cancellation of an alleged fraudu- 
lent deed, is purely in personam, jurisdiction of the person of 
the defendant, a non-resident, cannot be acquired through serv- 
ice by publication. Borges v. Encamacao, 20 H. 638 (1911). 

13. There is no doubt that under R. L. 1915, Sec. 2478, 
giving eireuit judges “full equity jurisdiction according to 
the usages and practices of courts of equity” the equitable jur- 
isdietion of circuit judges extends to such matters as suits to 
quiet title to real estate, to remove clouds or to cancel instru- 
ments. Borges v. Encamacao, 20 H. 638, 641 (1911). 

14. A bill in equity cannot be maintained as a bill of 
peace to quiet title in the absence of an averment that the com- 

-plainant. has established his title through litigation at law. 
Paiko v. Boeynaems, 21 H. 196, -198 (1912). 

15. A bill in equity cannot be maintained as one to re- 
move a cloud on title to land where the alleged cloud consists 
‘merely of verbal assertions of a pretended claim. Paiko v. 
Boeynaems, 21 H. 196, 199 (1912); Charman v. Charman, 
18 H. 415, 421 (1907). 

16. One in possession of land claiming title thereto in 
fee simple under a will, may maintain an action to quiet title 
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under R. L. 1915, Chap. 153, against one who, under the same 
will, claims a remainder in fee in the land contingent upon 
the death of the party in possession without heirs of his body, 
such claim being an adverse one within the meaning of the 
statute. Paiko v. Boeynaems, 22 H. 233 (1914). 

17. In an action to quiet title where the plaintiff has 
adduced evidence of title a defendant who has no title may 
not defeat the plaintifi’s case by showing that one not a party 
to the action has a title superior to that relied on by the plain- 
tiff. Harrison v. Davis, 22 H. 465, 466 (1915). 

18. To enable a party not in possession to maintain a 
bill to quiet title he must have an equitable title, one that 
cannot be enforced at law. Magoon v. Kapiolani Estate, 22 
H. 510, 518 (1915); Kapuakela v. Iaea, 9 H. 555, 558 
(1894). Sre Kidwell v..Godfrey, 14 H. 188 (1909). 


II, PROCEEDINGS AND RELIEF. 


19. The statute giving an action at law to quiet title in 
lands does not require that all parties who have or claim an 
interest in the land should be made parties; those not made 
parties are not bound by the proceedings. Kahoiwai v. 
Limaeu, 10 H. 507, 510 (1896). l 

20. A statutory action to quiet title is an action at law, 
and a judgment at law, not a decree in equity. should be 
entered up when the case is decided. Flores v. Maka, 11 H. 
512 (1898). 
© 91. An answer of general denial in a statutory action to 
quiet title does not operate as a disclaimer. Hakalauw Plant. 
Co. v. Kahuena, 14 H. 189 (1902). 

22. The judgment in a statutory action to quiet title 
may include an award of possession and be enforced by a 
writ of possession. Mossman v. Dole, 14 H. 365, 878 (1909). 
Compare Kahoiwai v. Limaeu, 10 H. 507 (1896). 

23. In an equity suit to quiet title, in which the plaintiff 
relies on adverse possession, an objection that the title had 
not previously been determined at law, comes too late when 
made for the first time in this court and this court should not 
of its own motion dismiss the bill because of such alleged 
want of equity. Kuala v. Kuapahi, 15 H. 800 (1908); Hapa 
v. Brown, 21 H. 756, 762 (1918). 

24. Judgment should not be given to the plaintiffs on the 
pleadings in a suit to quiet title when the answer denies plain- 
tiff’s title. Charman v. Charman, 17 H. 171, 178 (1905). 
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25. In a suit in equity to quiet title to land where the 
bill shows that defendant had an interest in the land in com- 
mon with the plaintiffs and the answer denies that plaintiffs 
have any title, a decree based on the pleadings without any 
evidence having been taken that plaintiffs are the owners of 
the land and that defendant has no estate, right, title or interest 
in the land cannot be sustained. Charman v. Charman, 17 H. 
171, 178 (1905). 

26. In a statutory action to quiet title, when there is no 
misjoinder on the face of the complaint, defendants cannot by 
the nature of their answers, disclaiming and claiming ‘as to 
different parcels, cause a misjoinder and dismissal of the 
action. Lahaina Agr. Co. v. Poaha, 18 H. 494 (1907). 

97, In a statutory action to quiet title where from the 
facts agreed upon it appears that both the plaintiffs and defend- 
ant claimed title from a common source it is not error to 
exclude evidence of title anterior to that source. Nahaolelua 
v. Heen, 90 H. 613 (1911). Sue McCandless v. Honolulu 
Plantation Co., 19 H. 239 (1908). 

28. A decree of distribution made in a probate proceeding 
for the distribution of personal property is not evidence in an 
action to quiet title to land against one not a party to the pro- 
ceeding. Kaupena v. Kaio, 20 H. 658 (1911). 

29. Upon the trial in a statutory action to quiet title the 
defendant’s admission in a pleading in another suit of the 
truth of the fact that at a time stated the title was in a person 
from whom the defendant then claimed and from whom the 
plaintiff also claims in the action on trial constitutes evidence, 
available to the present plaintiff, of the fact mentioned and is 
prima facie proof of that fact. Harrison v. Davis, 22 H. 51, 
54 (1914). l 

30. In a statutory action to quiet title it is incumbent 
upon the plaintiff to prove a title in or to the land in dispute, 
and if he fails to do so it will be unnecessary for the defendant 
to make any showing. Harrison v. Davis, 22 H. 465, 466 
(1915). Sex Mercer v. Kirkpatrick, 22 H. 644, 646 (1915). 

31. Whether in an action to quiet title to land under 
Ch. 158, R. L. 1915, when the plaintiff has failed to show 
title, the defendants may litigate a dispute title between them- 
selves, guaere. Mercer v. Kirkpatrick, 22 H. 644 (1915). 
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` QUO WARRANTO. 


1. Quo warranto does not lie to remove the manager of 
a plantation owned by a corporation, as he is in no sense 
an officer of the corporation, but only the servant or employee. 
Kilauea Sugar Co. v. Macfie, 5 H. 3, 7 (1883). 

2. Where a statute constitutes the board of representatives 
of the fire department the judges of the validity of elections 
of officers of the department quo warranto will not lie to in- 
quire into the election of an officer. Thomas v. Norton, 8 H. 
67, 70 (1890). 

3. Prior to Apr. 1, 1907, the writ of quo warranto was 
confined to officers of corporations and was not applicable to 
officers of the government. Brown v. Spencer, 8 H. 542 
(1892). 

4. In quo warranto proceedings the court has power to 
order a corporation to hold a new election, and to fix the date 
thereof. Canario v. Serrao, 11 H. 22, 277 (1898). 

5. On quo warranto the court has power to order an elec- 
tion of officers of a corporation to be held on a day certain 
though differing from the day fixed by the by-laws for the 
annual election of officers. Canario v. Serrao, 11 H. 277 
(1898). 

6. Officers of a corporation elected at an illegal meeting 
may be ousted by quo warranto. Canario v. Serrao, 11 H. 
99, 98 (1897). 

7. Counties are corporations within the meaning of the 
quo warranto statute. Kaneala v. Hardy, 17 H. 9, 17 
(1905). 

8. Under the county act (R. L. 1915, Ch. 108) the origi- 
nal jurisdiction of the supreme court in election contests is 
confined to certain classes of questions, and even if it is exclu- 
sive as to those it does not exclude jurisdiction of circuit 
judges over other questions in quo warranto proceedings. 
Kanealu v. Hardy, 17 H. 9, 12 (1905). 

9. A circuit judge is not without jurisdiction of a quo 
warranto proceeding merely because the petition prays for put- 
ting the relator in office as well as for ousting the respondent, 
even if the statute permits only a judgment of ouster. Kane- 
alii v. Hardy, 17 H. 9 (1905). 

10. Quo warranto is the proper method to test the title 
to an office. In re Sherwood, 22 H. 385, 388 (1914). SEE 
Kanealit v. Hardy, 17 H. 1, 7 (1905). í 
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11. Quo warranto, or a proceeding in the nature thereof 
lies only against one who is in the possession and user of the 
office, and not against one who merely lays claim to the office 
or who has never been admitted thereto. In re Sherwood, 
92 H. 385, 387 (1914). 

19. A demurrer to a petition for a writ of quo’ warranto 
which recites facts showing that respondent claims to have been 
elected to an office for a term commencing in the future, and 
intends to occupy and use such office at a future time, should 
be sustained, the proceeding being premanie In re Sherwood, 
22 H. 385, SET (1914). 

18. Persons who are registered voters in the district where 
an election is held, and tax payers, are proper parties to apply, 
by petition, for a writ of quo warranto. In re Sherwood, 
92 H. 385, 388 (1914). 

14. In the proceeding under the Hawaiian statutes which 
is in the nature of quo warranto the writ or order is like a 
summons commanding the respondent to show by what author- 
ity he claims to hold an office, and is, in effect, an order to 
show cause; the sufficiency of the facts is tested by demurrer 
to the petition, which, if sustained, the writ fails unless the 
petitioner can amend, the petition being amendable. In re 
Sherwood, 22 H. 385, 389 (1914). 


RAILROADS. 


Powers relative to proceedings in eminent domain. SEE 
Eminent Domain, 4, 5, 

Exemption of property from taxation. SEE Tazation, 
60, 61, 62. 

Method of incorporation of Salad companies. SEE 
Corporations, 13. 


RAPE. 


1. In a prosecution for rape it was held unnecessary 
either to allege or prove the age of the female assaulted. 
King v. Heinrichs, 3 H. 40 (1867). 

2. There is not a conclusive presumption of consent in 
the case of an assault with intent to commit rape upon a girl 
over ten years of age, unless there are resistance, outeries and 
immediate complaint. King v. Erickson, 5 H. 159 (1884). 
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3. It is essential on a charge of rape to prove penetration, 
though the degree is immaterial. Republic v. Muramoto, 
11 H. 774, 776 (1899). 

4. Evidence of complaint by the prosecutrix accompanied 
by details of conversation between her and the person to whom 
she complained is admissible in corroboration of her testimony. 
Territory v. Schilling, 17 H. 249 (1906). 

5. A person convicted of assault and battery may be after- 
ward prosecuted for assault with intent to commit rape, the 
assault being the same. Territory v. Schilling, 17 H. 949, 260 
(1906). 

6. In a case of rape it is not necessary to show that the 
complaining witness resisted to the utmost of her physical 
power if she was deterred from doing so by fear of great bodily 
harm from the threats and conduct of the accused. Territory 
v. Charman, 18 H. 46, 51 (1906). 

7. Under an indictment for indecent assault it is not nec- 
‘essary for the prosecution to prove that the offense was com- 
mitted without the intent to commit rape. Nor is it a defense 
to such charge that the evidence shows that the defendant did 
intend to commit rape. Territory v. Tan Yick, 92 H. 773, 
780 (1915). 


REAL ACTIONS. 
Sze Ejectment; Partition ; Quieting Title; Trespass. 


Title in fee simple is an estate in possession, and an aver- 
ment of ownership by such title implies the right of immediate 
possession. Watwaiole v. Kulaea, 22 H. 651, 658 (1915); 
McBryde S. Co. v. Koloa ©. Co., 19 H. 106, 122 (1908). 


RECEIVERS. 


1. A receiver may be appointed to settle up a partner- 
ship business when it appears that the surviving partner has 
been guilty of mismanagement and negligence in settling up 
the business. Clouston v. Ogden, 1 H. 179 [816] (1855). 

2. The power given to a receiver is limited by. the terms 
of the order appointing him. Unna v. Brown, 7 H. 190 
(1887). Arrirmine 6 H. 676 (1887). 
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3. Cash advances made by a receiver do not take prece- 
dence of the claims of mortgagees who are not parties to the 
receivership proceedings. Unna v. Brown, 7 H. 190 (1887 ). 
Arrirmine 6 H. 676 (1887). 

4. The amount of compensation for the services of re- 
ceivers, not being regulated by statute rests in the diseretion 
of the court. (Dole, J. solus.) In re Union Iron Works, 
8 H. 740 (1892). 

5. The possession of a receiver is that of the court which 
appointed him, of which he is a ministerial officer. Wunden- 
berg v. Campbell, 9 H. 203, 208 (1893). 

6. <A court of equity may properly, at the instance of a 
creditor, appoint a receiver of a corporation which is hopelessly 
insolvent, when a majority of the directors are out of the juris- 
diction, and the stockholders are indifferent and refuse to act. 
Cal. Feed Co. v. Club Stables, 10 H. 209, 212 (1896). 

7. Where a creditor of a company over whose property 
a receiver has been appointed in a foreign court has obtained 
an attachment here of a debt owing to the company, and the 
receiver intervenes, the rule is that if the creditor is a domestic 
creditor his claim will be preferred to that of the receiver, 
for it is the duty of the court to protect its own people first. 
Byrne v. Allen, 10 H. 325 (1896). 

8. A receiver appointed in one jurisdiction is net entitled 
as of right to recognition, but he may be recognized by comity. 
Byrne v. Allen, 10 H. 325 (1896). 

9. A circuit judge has jurisdiction to entertain a bill in 
equity filed by a next friend of one alleged to be non compos 
mentis, he being without the republic, and to appoint a receiver 
of his property. Sumner v. Perry, 11 H. 872, 876 (1898). 

10. A court of equity properly refuses leave to sue a re- 
ceiver appointed by the court, when the applicant does not 
state the nature of the action he desires to bring nor in what 
court he desires to sue.. McChesney v. Kona Sugar Co., 14 H. 
680 (1903). l 

11. A court of equity, having the power to enforce an 
equitable lien by a sale, may vest in a receiver the power to 
sell the property covered by the lien. McChesney v. Kona 
Sugar Co., 15 H. 710, 716 (1904). 

12. Only questions of jurisdiction, and matters subse- 
quent to the order of sale are considered on an appeal from 
an order confirming a receiver’s sale. Bierce v. McChesney, 
16 H. 258 (1904). 
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18. There is no error in an order of sale failing to except 
property in receiver’s hands claimed by the plaintiff in error 
in another action. Bierce v. McChesney, 16 H. 258 (1904). 

14. <A writ of error lies to an order of sale by a receiver 
and does not require that the purchaser be made a party. 
Bierce v. McChesney, 16 H. 258 (1904). 

15. Asa basis for the appointment of a receiver the is 
tiff must show, not only that he has an interest in or right to 
the fund or property, but that the possession of the property 
by the defendant was obtained by fraud; or that the property 
itself, or the income arising from it, is in danger of loss from 
the neglect, waste, misconduct or insolvency of the defendant. 
Oyama v. Stuart, 22 H. 698, 698 (1915). SEE Cal. Feed Co. 
v. Club Stables, 10 H. 209, 214 (1896). 


RECORDS. 


Recording of deeds and leases as notice to purchaser of 
land. SEE Vendor and Purchaser, V. ane 

Necessity. of recording chattel mortgages. Sre Chattel 
Mortgages, II. 


I. PUBLIC RECORDS IN GENERAL. 


1. As between the parties, acknowledgment and registry 
of a legal conveyance are not necessary. Laanui v. Puohu, 
2 H. 161 (1859). 

2. When a statute made an instrument incompetent as 
evidence unless recorded, the instrument was not thereby made 
a nullity, and after the repeal of such statute the instrument 
is admissible in evidence. Kaaihue v. Crabbe, 3 H. 768, 773 
(1877). l 

3. When the papers in a case on appeal to a circuit court 
are lost, their contents may be proved and the case proceed. 
Coney v. Mitamura, 10 H. 64 (1895). 

4. Where the certificate to a chattel mortgage is insuffi- 
cient and invalid, the mortgage was not entitled to be recorded, 
and its attempted registry must be regarded as a nullity. 
Lalakea v. Hilo Sugar Co., 15 H. 570, 576 (1904); Lenehan 
v. Akana, 6 H. 538, 541 (1884). 

5. <A stub book of receipts, cash receipts and an auxiliary 
cash book kept by a clerk in the department of publie works are 
public records. Territory v. Wright, 16 H. 123, 140 (1904). 

6. Failure to record an assignment of a lease from hus- 
band to wife for two years and eight months, and until issu- 
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ance of execution against the husband does not invalidate the 
assignment as against subsequent creditors. First Natl. Bank 
v. Gaines, 16 H. 781 (1905). 


I. LAND COURT. 


7. A decree of the court of land registration that the 
grantees named in a deed were the owners of the land therein 
described, is a bar to a bill to reform the deed alleged to have 
been executed by the grantor by mistake and in consequence 
of the fraud of one of the grantees. Paahao v. Swinton, 
20 H. 355, 359 (1911). 

8, A proceeding to bring land under the statute providing 
for the registration of titles partakes of the nature of a suit 
in equity, and it is not correct practice in such a proceeding to 
dismiss the application at the close of the petitioner’s case on 
the motion of respondent unless the respondent also rests. 
In re Pa Pelekane, 21 H. 175, 178 (1912). 

9. Where, in a proceeding for the registration of a land 
title, the application sets forth a claim of title in fee simple 
absolute and alleges.a source of title which is legally invalid, 
but no objection is raised to the form of the pleading, any 
evidence tending to prove the gencral claim of title in fee 
simple is admissible, and the matter of amending the applica- 
tion may remain in abeyance until the close of the evidence. 
In re Pa Pelekane, 21 H. 175, 179 (1919). ; 

10. In an action in the land court where the territory is 
petitioner, it is not incumbent upon the territory to negative 
the claims set up in the answer of respondents. In re Pa Pele- 
kane, 21 H. 175, 185 (1919). 

11. The opinions of an examiner of the land court though | 
properly expressed in the course of his report, or as the result 
of his investigations, are not evidence for or against a party 
upon the trial of the issues. Jn re Pa Pelekane, 21 H. 175, 
185 (1912). 

19. <A proceeding to bring land under the statute provid- 
ing for the registration of titles partakes of the nature of a 
suit in equity, and the court of land registration has power 
to decree in whom the title or any interest, legal or equitable 
in land is vested, whether in the applicant or in any other 
person. The court, in the exercise of its powers, will recognize 
the right and power of a widow over her unassigned dower, 
and will sustain her contracts in relation thereto, when fairly 
made, and will also protect the rights of the assignee of such 
dower. In re Title of Palmyra Island, 21 H. 481 (1918). 
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REFORMATION OF INSTRUMENTS. 


See Cancellation of Instruments. 


1. To justify the reformation of a written contract on the 
ground of mistake the mistake must be clearly proved. Leong 
Kau v. Monting, 7 H. 415, 416 (1888). 

2. A deed which conveyed property worth $800.00 for 
the consideration of $20.00, was held to be a mortgage, on a 
showing that the grantee agreed to reconvey upon repayment 
of the consideration paid. Kailaa v. Kaaukai, 7 H. 658 
(1889). 

3. Reformation is appropriate when an agreement has 
been made, but in reducing the same to writing either through 
the mistake of both parties, or the mistake of one and the 
fraud of the other, the written instrument fails to express the 
real agreement. Kuamu v. Iaukea, 9 H. 612, 614. (1895). 

4, Where in a suit to reform a deed sufficient evidence 
was not adduced to show the particular portion of a piece of 
land which had been conveyed by the deed, the court held that 
the parties were tenants in common, and remitted the cause 
with leave to plaintiffs to file a supplemental bill for partition. 
Nahaolelua v. Kaaahu, 9 H. 600 (1895). 

5. A bill to reform an award and patent cannot be sus- 
tained where there is nothing to show how they should be 
reformed. Perry v. Lucas, 11 H. 350 (1898). 

6. A deed which does not express the intention of the 
parties may be reformed in equity. Cartwright v. Iaukea, 
13 H. 98 (1900). 

7. Where there is a mistake in the name of the mortgagee, 
the mortgage may be foreclosed in equity without first bring- 
ing suit to reform the instrument. Chamberlain v. Bush, 
17 H. 119 (1905). 


RELEASE. 
SEE Payment, 10. 


1. General words of release are to be construed most 
strongly against the releasor. Aluna v. Selig, 6 H. 661, 664 
(1887). 

2. Payment and release may be inferred from facts 
shown by the evidence. Lyons v. Maciel, 20 H. 378, 383 
(1911). l - 
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RELIGIOUS SOCIETIES. 


Exemption of property from taxation. SEE Taxation, 
III (e). 
Ser Corporations, 19, 29, 30. 


1. Where the charter of a church provided that its trus- 
` tees should be elected by members in regular standing, and 
the pastor neglected to keep records of persons admittd, and 
to examine those admitted, and to celebrate the rites of the 
church, it was held that trustees elected by such a church were 
not shown to be duly elected by members in regular standing. 
Pehu v. Kauai, 3 H. 50, 53 (1867). 

2. A church record, properly kept, is a regular state- 
ment of the admission of members, the choice of officers and 
the transaction of the ordinary business of the church; the 
law authorizes and requires a church by a proper officer to 
keep some record of its acts. Pehu v. Kauai, 3 H. 50, 55 
(1867). 

3. When the charter of a church provides that the trustees 
shall be chosen by members in regular standing, the court is 
bound to regard only the choice which is made in conformity 
to the admitted usage of the churches of the same denomina- . 
tion in this country. Pehu v. Kauai, 3 H. 50, 61 (1867). 

4. A Mormon minister is included within the class of 
“clergymen of any Christian denomination,” and is exempt 
from personal taxes under See. 513, Civil Code (R. L. 1915, 
§1243). Kupau v. Richards, 6 H. 245 (1879). 


REMAINDERS. 
Ser Deeds; Health, 18; Life Estates; Wills. 


1. A devise to a widow for life and at her death to chil- 
dren in fee, gives the children a vested remainder. Will of 
Maughan, 3 H. 233 (1870). 

2. A remainder may be limited after a life estate in per- 
sonal property. Damon v. Dickson, 7 H. 694 (1889). 

3. <A devise to E. of the benefits of the testatrix’s prop- 
erty during her (Es) life, and that E. is not to dispose of 
the property to anyone, and if E. should have a child then 
the property shall go to such child, creates a life estate in 
E. with a contingent remainder to her children. Booth v. 
Baker, 10 H. 543 (1896). 
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4, There is a strong presumption in favor of a remainder 
as against an executory devise. Bertelman v. Kahilina, 14 H. 
378, 889 (1902). 

5. Remaindermen cannot maintain ejectment for they 
itive not the right of immediate possession. Brown v. Brown, 
15 H. 308, 310 (1903). 

6. A deed of a life tenant, joined in by a remainderman, 
will not defeat a oe. estate in this EE OE God- 
frey v. Rowland, 16 H. 877, 889 (1903). 

7. Where a will leaves Ae interest in property to sons of 
“he testator for life, remainder to their children, and in set- 
tling a partnership the surviving partners make a deed to 
the executor. upon trusts corresponding to the terms of the 
will, no conveyance from the trustee upon the death of a son 
is necessary to vest title in his children. Dreier v. Holt, 
18 H. 179, 188 (1907). 

8. A direction to a trustee to convey ‘the estate upon the 
happening of a certain future event “to such of the said chil- 
dren as shall then be living and to the heirs and legal repre- 
sentatives of any who shall have hereafter deceased” creates a 
contingnt remainder, and the heirs of a deceased child take 
to the exclusion of the sole devisee under his will. Carter v. 
Davis, 18 H. 489 (1907). 

9. The statute of limitations does not begin to run against 
a remainderman until the termination of the life interests. 
In re Lewers & Cooke, 16 H. 625 (1908). Ser 222 U. S. 
285 (1911). 

10. The common law svete as to the defeating of con- 
tingent remainders through the merger of estates has never 
been recognized in Hawaii. Evans v. Bishop Trust Co., 21 
H. 74, 82 (1912); Godfrey v. Rowland, 16 H. 877, 389 
(1905). 

11. A remainderman would be entitled to be heard upon 
a proceeding, under R. L. 1915, Chap. 71, as to whether the 
public authorities are proceeding without authority of law in 
the improvement of sanitary land, upon the claim that such 
proceeding is an unjustifiable injury to the inheritance. 
Magoon v. Lord-Young Eng. Co., 22 H. 327, 888 (1914). 


REPLEVIN. 


Right of vendor to claim property after bringing suit to 
enforce lien. SEE Election of Remedies. 
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1. The plaintiff in an action to recover possession of per- 
sonal property is entitled to recover as damages for. its deten- 
tion, the interest on its value and compensation for any de- 
terioration in value during its detention. Moll v. “George,” 
1 H. 270 [484] (1856). 

2. Goods taken in execution or in custodia legis, may be 
replevied if they are the goods, wrongfully taken, of a person 
who is unknown to the process. Waterhouse v. Webster, 
2 H. 259, 270 (1860). 

3. The fact that a defendant is served with process out- 
side of the jurisdiction of the court issuing it, does not affect 
the legality of the seizure of the property within the district 
where the writ was issued and where the property was seized. 
Ah Leong v. Kee You, 8 H. 416 (1892). 

4. The writ provided for in Sec. 2767, R. L. 1915, is 
entirely distinct from the summons, is served on defendant 
before issue is joined and is merely to enable plaintiff to 
obtain immediate possession of the property he claims. Ah 
Leong v. Kee You, 8 H. 416, 418 (1892). 

5. In order to maintain replevin plaintiff must show a 
right to the exclusive and immediate possession of the goods, 
as against the pe ie Phillips & Co. v. Magoon, 9 H. 9, 
13 (1893). 

6. Defects in an affidavit in replevin do not affect the 
cause of action itself, only the right to obtain immediate pos- 
session. Achi v. Alapai, 9 H. 591 (1895); Ah Leong v. Kee 
You, 8 H. 416, 418 (1892). 

7. The action of replevin is to recover from the party in 
poszession specific property alleged to be wrongfully detained 
from the plaintiff, and if the plaintiff, the party claimant, is 
not a creditor of a decedent’s estate, her claim is not within 
the statute requiring suit to be instituted within two months 
after rejection of a claim. Emele v. Williams, 10 H. 198, 
124 (1895). 

8. No uniform rule can be given for ascertaining damages 
in replevin. Ah Quai v. Puuki, 11 H. 158 (1897). 

9. The rule of damages in replevin is the value of the use 
of the property detained, or interest on the value of the prop- 
erty. Telles v. Trask, 11 H. 457 (1898). 

10. Replevin lies against an individual who as executor 
lise detains property. Lazarus v. Carter, 11 H. 541 

1898). | 

11. Where defendant in replevin claims in his answer 

that disputed property is his, but proves on the trial that it 
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is his son’s, plaintiff is not entitled to judgment, as he must 
recover on the strength of his own title, not on the weakness 
of his adversary's. Greenwell v. Gouveia, 14 H. 686 (1903). 

12. The court may, in a replevin suit, permit the produc- 
tion of the disputed property, the better to determine its own- 
ership. Greenwell v. Gouveia, 14 H. 636, 687 (1903). 

18. The fact that the only demand for return of property 
was made two years before action does not affect plaintifPs 
right to recover it. Kona-Kau Tel. € Tel. Co. v. Mills, 16 H. 
783 (1905). 

14. <A plaintiff who describes a horse in a declaration in 
replevin as branded M E on the right flank, and proves title 
by producing a bill of sale which describes the brand as M E 
on the left hind leg, may recover a horse which is branded 
WF on the right hip, the variance not being fatal. Tsuruda 
v. Farm, 18 H. 434 (1907). 

15. It is not error to allow a plaintiff to amend his 
petition by increasing the alleged value of the property sought 
to be replevied. Bierce v. Hutchins, 18 H. 511, 522 (1907). 
Sep 911 U. S. 429 (1908); arso Bierce v. Waterhouse, 219 
U. S. 320 (1911). 

l 16. In an action of replevin for goods and chattels alleged 
to have been unlawfully taken and detained, where plaintiff 
proves ownership and possession at the time of the alleged 
unlawful taking he has made out a prima facie case, and the 
burden of proving any special right of possession in himself 


is on the opposite party. Consolidated Amusement Co. v. Jar- 
rett, 22 H. 537 (1915). 


RESTRAINTS OF ALIENATION. 


SEE Perpetuities. 


REVERSIONS. 
Sez Landlord and Tenant, III (a). 


1. A lessor’s estate in leased land is a reversion, and his 
grant cannot affect the lessee’s term. Kanoa v. Lovell, 8 H. 
914 (1870); Pelekini v. Kaulali, 7 H. 7 (1887). 

9. The owner of the reversion has no right of action for 
an assignment of an interest under the lease, in the absence 
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of a covenant against assignment. Long v. Wai Fong, 9 H. 
628 (1895). 

3. Reversioners are proper parties to an action brought by 
lessees to determine water rights in the leased premises. 
Kaneohe Ranch Co. v. Kaneohe Rice Mill Co., 20 H. 658 
(1911). 


SALES. 


Sales at auction. SEE Auctions and Auctioneers. 
Sales of real property. Seg Vendor and Purchaser. 
Sales under foreclosure of mortgages. SEE Mortgages. 
SEE ALSO Judicial Sales; Execution. 


I. REQUISITES AND VALIDITY OF CONTRACT. 


1. <A contract to deliver wool “about the month of May” 
is not performed by tendering wool in June, July and August. 
Davies v. Hackfeld & Co., 4 H. 94 (1878). 

2. The fact that the complainant did not allege that the 
goods in question were sold to the king, but that they were 
“provided by said firm for and delivered to the order of his 
majesty, at his request,” precludes the idea of a sale to the 
king. Green v. Cartwright, 7 H. 721 (1889). 

3. A contract of sale, made by one who had not taken 
out a license to transact the particular business, as required 
by law, is void and unenforceable. (Dole, J. solus.) Bank- 
ruptcy of Daniels, 8 H. 746 (1892). 

4. The market value of property is the price which an 
article will bring when offered for sale in the open market. 
It is the highest price which those having the ability and 
the occasion to buy are willing to pay. Wilders S. 8S. Co. v. 
Lurline, 11 H. 88, 91 (1897). 

5. A sale of tobacco to a minor under fifteen years of 
age for an undisclosed principal is a violation of a statute 
making it unlawful to sell tobacco to a minor under such age. 
Republic v. Kan Yau, 11 H. 150 (1897). 

6. A sale to an agent of an undisclosed principal is a 
sale to the agent as well as to the principal. Republic v. Kan 
Yau, 11 H. 150 (1897); Bankruptcy of Levinho, 11 H. 110 
(1897). 

11. DELIVERY. 


7. Where A sold goods to B, took B’s notes for the same, 
and set the goods apart in his warehouse in a place reserved 
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by custom for B's goods, the sale was complete and A had no 
lien for the purchase price. Green v. Janion, 2 H. 428 
(1861). 

8. <A sale of shares of stock in a corporation is completed 
upon delivery of the certificates to the purchaser, and a sur- 
render of the same thereafter, for the purpose of exchanging 
the several certificates for a single one would not make the 
sale incomplete. Ellis v. Wilcox, 5 H. 986 (1884). 

9. If in a contract of sale anything remain to be done 
by selection, by measurement, by alteration of the thing sold, 
or by taking possession, the delivery may be held incomplete 
and the sale unaccomplished, and whether to be so held is 
usually a question for the jury. Ellis v. Wilcox, 5 H. 236, 238 
(1884). 

10. Delivery of bunches of bananas, on the steamer wharf 
to a servant of the buyer, who counted, sorted and ticketed 
them with the names of consignees was held to be a sufficient 
delivery. Kapu v. McInerny, 6 H. 263 (1880). 


II. TRANSFER OF TITLE. 


11. Where goods are sold at a fixed price, to be paid on 
a certain day, and delivery is made upon an agreement express 
or implied, that until the price is paid the title is to remain in 
the vendor, payment is a condition precedent, and until per- 
formance the property is not vested in the purchaser. Ray- 
mond & Wilshire v. Dole, 4 H. 232 (1879). 

12. In the absence of satisfactory evidence that the sale 
of a plantation railway was conditional, it was held that the 
title to the same passed to the vendee and became subject to a 
mortgage on the plantation. Fowler v. Heeia Sugar Co., 5 H. 
410 (1885). 

13. An agreement to sell and deliver rice to be grown 
is an executory contract to sell and did not pass the title to 
the goods, so that the purchaser could bring replevin for them. 
Phillips & Co. v. Magoon, 9 H. 9 (1893). 

14. A delivery of goods, ©. O. D., in pursuance of an 
order, consigned to the buyer, the buyer to pay freight, shows 
an intention to reserve only possession until payment, and is 
not sufficient to show an intention to reserve the title. Republic 
v. Hime, 11 H. 18, 20 (1897). 

15. Under a contract of sale of specific chattels at a 
stipulated price, when nothing remains to be done to designate 
the property sold or the price to be paid, the title, independ- 
ent of the statute of frauds, immediately vests in the buyer, 


SALEs. 649 


and a right to the price in the seller, unless it can be shown 
that such was not the intention of the parties. Morgan v. 
Betters, 18 H. 685 (1901). 

16. The general rule is, that where goods are delivered 
by the vendor in pursuance of an order to a common carrier 
for delivery to the purchaser, the delivery to the carrier passes 
the title, as the carrier is the agent of the purchaser to receive 
the goods, and the delivery to the carrier is equivalent to a 
delivery to the purchaser. Territory v. Reis, 21 H. 772, 778 
(19138). . 

IV. WARRANTY. 


17. The law of sales implies a warranty that the article 
purchased is merchantable, that it possesses some value, is fit 
for some purpose and can be sold at some price; also, that it is 
reasonably fit for the use for which it is known to be intended. ~- 
Hegarty v. Snow, 1 H. 114, 116 [198, 201] (1854). 

18. The law will imply a warranty that goods are mer- 
chantable where from their nature or situation an examination 
of them was impossible; but where the buyer can and does 
examine them he must take the consequences if through care- 
lessness or negligence he omits to make a thorough examination. 
Hegarty v. Snow, 1 H. 114, 116 [198, 202] (1854). 

19. An implied warranty of soundness is raised in the 
sale of provisions, on the ground that such warranty is neces- 
sary for the preservation of health; but there is no such war- 
ranty where such sale is in large quantities, as merchandise. 
Hegarty v. Snow, 1 H. 114, 117 [198, 202] (1854). 

20. Where a bill of sale of a horse contained no express 
warranty, evidence of conversations at the time of the sale is 
not admissible to show a special warranty in face of the con- 
tract put in, or to show negative deceit or legal fraud. Agnew 
v. Richardson, 7 7 H. 9 (1887). 


V. EFFECT OF FRAUD. 


21. <A sale of goods is not rendered invalid if the vendor 
has actual knowledge from private sources of facts or events 
which are called extrinsic circumstances—not known to the 
other party which materially affect the price of the goods; but 
if there be any fraudulent suggestion, then the transaction 
becomes tainted with fraud. Wilcox v. Ellis, 5 H. 888, 338 
(1885). l 

22. A sale of shares of stock was set aside for fraud of the 
seller, where it appeared that the seller made fraudulent rep- 
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restntations of the value of the stock, intending that the buyer 
should act upon them, and the buyer acted upon them, although 
by diligent enquiry he could have ascertained that they were 
untrue. Wilcox v. Ellis, 5 H. 885, 344 (1885). 


VI. REMEDIES OF SELLER. 


23. The right of stoppage in transitu is properly exercised 
only upon goods which are in passage, and are in the hands of 
some intermediate ‘person between the vendor and the vendee, 
‘in process and for the purpose of delivery. Green v. Janion, 
2 H. 428, 430 (1861). 

24. <A sale of opium was made for cash to plaintiff by 
defendant and before delivery the opium was destroyed by fire; 
held, that as the destruction of the opium before delivery made 
the payment of the purchase money without consideration, 
plaintiff could recover back the purchase money in an action 
for money had and received. Wong Ko v. Hawn. Govt., 7 H. 
690 (1889). 

25. The absolute liability for the price and putting that 
liability into the form of a note are consistent with the re- 
tention of title to the goods until the note is paid. Bierce v. 
Hutchins, 905 U. S. 840, 348 (1907). Reverstne: 16 H. 
717 (1905). 
VII. REMEDIES OF BUYER. 


, 26. When personal property is sold by inventory as a 
whole, and there is a deficiency from the inventory the pur- 
chaser is entitled to a corresponding reduction in the price. 
Haskins v. Shillaber, 1 H. 30 [47] (1848). 

27. Where the contract has been executed and the goods 
paid for, the vendee has no right, in the absence of fraud, to 
return them upon their failure to correspond to the warranty, 
but must sue upon the warranty, and he can then recover the 
difference between the price paid and the actual value of the 
goods. Hegarty v. Snow, 1 H. 114, 117 (198, 204] (1854). 

28. Upon a breach of warranty on a sale of goods it is 
the duty of the purchaser, when at a great distance from the 
vendor so that the goods cannot be returned without great 
expense, to give reasonable notice to the vendor and then sell 
the goods for his account; he can then recover the difference 
betweeen the net proceeds of such sale and the price paid. 
Hegarty v. Snow, 1 H. 114, 117 [198, 204] (1854). . . 

29. The buyer of goods, upon discovery of their insuffi- 
ciency, is bound to notify the vendor that they do not conform 


_ SALES. 651 


to the contract, or his silence may be interpreted as a waiver 
of all right to complain of the goods, and will afford a pre- 
sumption that. they corresponded to the agreement. Snow v. 
Swan, 1 H. 152 [268] (1855). 

30. In an action by the buyer against the seller, if the 
seller fails to deliver the goods, the buyer may recover the 
difference between the contract price and the market value at 
the time and place of delivery. Camarinos v. Kidwell, 9 H. 
151, 335 (1893). 


SALVAGE. 
SEE Admiralty; Seamen; Shipping. 


1. Salvors may be curtailed or even deprived altogether 
of their salvage remuneration through error, misconduct or 
want of skill and capacity in the performance of a salvage 
service. Coady v. 1200 Bbls. Oil, 2 H. 34, 42 (1857). 

2. Persons attached to a wrecked ship may claim as 
salvors when their services exceed the proper duty of seamen, 
and when their connection with the ship has been de facto or 
by operation of law dissolved. Coady v. 1200 Bbls. Oil, 2 H. 
34, 46 (1857); In re Francis de Flanchet, 2 H. 96, 108 
(1858); Connor v. “Virginia,” 2 H. 171, 178 (1859); Burr- 
meister v. “Speedwell,” 2 H. 420 (1861). 

8. It is impossible to have any fixed rule for the ascertajn- 
ment of the rate of salvage; the circumstances entitled to most 
consideration are the value of the property saved, the extent of — 
labor and services, and the degree of merit and gallantry in 
accomplishing the enterprise. Coady v. 1200 Bbls. Oil, 2 H. 
34, 52 (1857). 

4. Except in extraordinary cases, the highest compensation 
which courts of admiralty are in the habit of awarding in 
cases of salvage is one moiety. Coady v. 1200 Bbls. Ou, 2 H. 
34, 58 (1857); Perrin v. Oil, 2 H. 116 (1858); Phillips v. 
Rawlins, 2 H. 150, 154 (1859). 

5. While merely gratuitous services will afford no consid- 
eration upon which to raise an implied promise to pay their 
worth, an exception to this rule is allowed by the maritime law 
in cases of salvage service. Phillips v. Rawlins, 2 H. 150, 
152 (1859). 

6. In all cases the amount of salvage necessarily rests very 
much in the discretion of the court. Hart v. Seven Cases of 
Specie, 2 H. 175, 177 (1859). 
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7. Where the saving of human lives is connected with the 
saving of property it may be taken into consideration by the 
court in fixing the amount of remuneration of the salvors. 
Hart v. Seven Cases of Specie, 2 H. 175 (1859). 

8. Where there was no extra hazard of human life or 
property in a salvage operation, one-third of the value of the 
property saved was held proper remuneration to the salvor. 
Wilder v. Bark Eskbank, 6 H. 219 (1878). 

9. The fact that the salving vessel and the vessel from 
which cargo was salved belonged to the same owners does not 
prevent salvage from being awarded against the cargo. Inter- 
Island S. N. Co. v. 1206 Bags Sugar, 9 H. 898, 327 (1898). 

10. There must be considered in a claim for salvage: 
(1) The degree of danger from which the lives or property 
were rescued, (2) The value of the property saved, (3) The 
risk incurred by the salvors, (4) The value of the property 
employed by the salvors, and the danger to which it was ex- 
posed, (5) The skill shown in rendering the services, (6) The 
time and labor occupied. Inter-Island 8. N. Co. v. 1206 
Bags Sugar, 9 H. 323, 329 (1898). 

11. There is no fixed rule by which a percentage of the 
value salved should be awarded but such awards are largely 
within the discretion of the trial judge. Wilder’s S. S. Co. 
v. Lurline, 11 H. 83 (1897). 


SCHOOLS. 


Exemption of property of private schools from taxation. 
SEE Taxation, III (e). 

Transfer of private school to territory subject to conditions. 
Ser Contracts, 74, 75. 


1. A school teacher is without authority to cut the hair 
of a pupil either as a sanitary measure or as a punishment. 
Kahula v. Austin, 8 H. 54 (1890). 

2. The survey of a site for a school-house, made pursuant 
to the statute of 1850 which reserved as government property 
all school sites then in use, and the occupation of such site 
by the board of education, constitute presumptive evidence 
that the land was in use for school purposes when the act was 
passed, and that it had been granted for such purpose by its 
owner. Knudsen v. Board of Education, 8 H. 60 (1890). 
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3. An appointee as principal of a school is by rules and 
regulations of the department of public instruction subject to 
removal or transfer whenever the efficiency of the department 
would thereby be promoted. Scott v. Territory, 19 H. 580 
(1909). 


SCIRE FACIAS. 


1. A plea of the statute of limitations in a proceeding 
for a writ of scire facias is good in law if sustained by evi- 
dence. Puntlama v. Mele, 16 H. 48 (1904). 

2. Application for a writ of scire facias on a judgment 
made November 20, 1868, in an action of ejectment: denied, 
it appearing by the application that the surviving defendant 
in the action claims by adverse possession. Punilama v. Mele, 
16 H. 48 (1904). 

8. A defense available in an action wherein a judgment 
has been rendered cannot be first made in a proceeding to 
revive the judgment by scire facias, if there was jurisdiction 
in the original action. Sachs Company v. Hart, 19 H. 494 
(1909). 


SEALS. 


1. A seal is not necessary to the validity of a deed. 
Campbell v. Manu, 4 H. 459 (1882); Wood v. Ladd, 1 H. 17 
[23] (1847). 

2. <A seal is not necessary to the validity of a bond. In 
re Congdon, 6 H. 688, 685 (1886). 


SEAMEN. 


Lien of seamen for wages. SEE Maritime Liens. 
Garnishment of seamen’s wages. Sere Garnishment, 17, 19. 


I. RIGHTS IN GENERAL. 


1. When the master of a ship fails to comply with a law 
requiring the production of a crew list showing the names and 
nationality of his crew, it will be presumed that the seamen 
were citizens of the country under whose flag they sail, and 
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the burden of proof to the contrary is on the master. Jn re 
Angel, 1 H. 128, 180 [224, 227] (1854). 

2. Seamen attached to foreign ships are subject to the 
laws of the country from which they derive their flag, as well 
as liable for any violation of local laws. In re De Flanchet, 
2 H. 96, 104 (1858). 

3. A seaman who ships on board of a foreign vessel does 
not thereby become a subject or citizen of the nation to which 
she belongs. Enos v. Sowle, 2 H. 332 (1860); Vieira v. 
Sowle, 2 H. 346 (1860). 

4. Under the treaties of Hawaii with foreign countries 
the local courts had jurisdiction of contracts made by foreign 
seamen with a foreign vessel, where the voyage began and 
ended in Hawaii. Young v. Phillips, 2 H. 349 (1860); War- 
ren v. “Rush,” 2 H. 468 (1861); Warren v. “Rush,” 2 H. 478 
(1862). 

5. While the jurisdiction of the local courts was yielded 

‘to a certain extent as to cases concerning foreign vessels, and 
crimes and misdemeanors thereon, the case of mariners’ wages 
was cognizable by the courts of Hawaii. Warren v. “Rush,” 
2 H. 478, 486 (1862). 


Ii. SHIPPING ARTICLES. 


6. A seaman’s contract is dissolved de facto, and by oper- 
ation of law when the vessel is wrecked and the master has 
abandoned her and authorized the crew to leave her. In re de 
Flanchet, 2 H. 96, 107 (1858); Connor v. “Virginia,” 2 H. 
171, 173 (1859). 

7. When any provision is found in shipping articles in- 
consistent with the law of the country under whose flag the 
ship sails, it is void unless it is clearly explained to the sea- 
man and agreed to by him for a consideration. In re de Flan- 
chet, 2 H. 96, 98 (1858). 

8. Where the shipping articles described the voyage as a 
whaling voyage, and it was changed by the master to a trading 
or freighting voyage, damages in the form of wages may be 
awarded to the seamen. Brooks v. Enberg, 2 H. 141, 142 
(1859). . 

9. Seamen who signed articles for a voyage from Kana- 
gawa, Japan, to Honolulu, via Marianas Islands were held 
not entitled to passage money back to Japan. Mangiro v. 
Davis, 8 H. 586 (1874). 

10. Shipping articles constitute a several contract with 
each seaman. Manjero v. Davis, 3 H. 536, 538 (1874). 
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11. The courts will interfere to prevent seamen from 
being taken upon a voyage for which they did not ship. 
Cudjero v. Bark Sea Breeze, 6 H. 127 (1874). 


III. WAGES. 


12. The fact that seamen in the whaling service receive 
a certain proportion, or “lay” of the proceeds of the voyage, 
in lieu of wages does not constitute them partners or tenants in 
common with the master and owners of the vessel in the oil 
which may be taken; and during the continuance of the voyage 
they have no voice or control over the disposition of that oil. 
Clark v. Jagger, 1 H. 120, 121 [208, 211] (1854). 

, 18. A seaman who left his ship in the course of a voyage 
without objection from the master is entitled to his wages up 
to the time of quitting the ship. Dodge v. Hempstead, 2 H. 
18 (1857) ; Rice v. Spencer, 2 H. 502 (1862). 

14. Where an officer of a whaleship contracted to be paid 
off at Honolulu “at home prices,” it was held that this meant 
the average prices, after deducting the usual expenses at the 
home port. Bumpus v. “Lewis,” 1 H. 310 [558] (1856). 

15. If a seaman is wrongfully dismissed before the voy- 
age is begun he is entitled to wages during the time of his 
service, and to a reasonable compensation for any special dam- 
age which he may have sustained. Harris v. Williams, 2 H. 
194 (1858). SEE Williams v. Lawrence, 1 H. 295 [530] 
(1856). 

16. An officer may forfeit his right to command by fraud- 
wlent, unfaithful and illegal practices, by gross and repeated 
negligence, or flagrant, wilful and unjustifiable disobedience. 
Shirley v. “Italy,” 2 H. 188, 189 (1858). 

17. By his contract a seaman is to give his time and 
exertions to the best interests of the voyage and whatever 
amounts to a breach of the contract will affect his wages; 
where there has been an entire breach of the contract a total 
forfeiture of wages may be decreed. Shirley v. Bark “Italy,” 
2 H. 183 (1858). 

18. Parol evidence cannot be admitted to vary the contract 
of wages in the shipping articles. Brooks v. Enberg, 2 H. 141, 
149 (1859). 

19. Seamen have a claim for the amount due them as 
wages on the proceeds of the sale of articles saved from the 
wreck of a vessel. Connor. v. “Virginia” 9 H. 171, 172 
(1859); Burrmeister v. “Speedwell,” 2 H. 490, 424 (1861). 
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20. Seamen of a whaling ship are entitled to extra com- 
pensation for labor done in repairing the ship, which has be 
come unseaworthy, and has been taken into port, where such 
repairs are of a permanent nature. Aikake v. “Hibernia,” 
2 H. 468, 465 (1861). 

91. To make a statute forfeiture of wages of a seaman 
on account of desertion, under the laws of the United States 
it is indispensable that the log book of the ship shall contain 
an entry of the name of the seaman on the day when the 
absence takes place, and that he is absent without leave. 
Aikake v. “Hibernia,” 2 H. 468, 465 (1861). 

22, A demand for payment of seamen’s wages is neces- 
sary before a suit may be brought. Warren v. “Rush,” 9 H. 
478, 492 (1862); Rice v. Spencer, 9 H. 502 (1862); Dudley 
v. Wilkinson, 2 H. 644, 646 (1863). 

23. It is the duty of the master or agent of.a ship to 
` make up an account with a seaman, so that he may know 
the amount due him. Rice v. Spencer, 2 H. 502 (1862); 
Warren v. “Rush,” 2 H. 478, 492 (1862). 

24. In the absence of a contract the “lay” of a whaleman 
should be the highest out of the port for good men in the same 
capacity and the payment should be where the cruise termi- 
nates. Rice v. Spencer, 2 H. 502, 505 (1862). 

25. A seaman’s wages on an American whaleship out of 
Honolulu were fixed in accordance with the prices of bone and 
oil in Honolulu as fixed by the American consulate, in the 
absence of a stipulated price. Rice v. Spencer, 2 H. 502, 508 
(1862). 

26. Where a ship captain agreed to navigate a vessel to 
San Francisco and return “on shares,” but the agent at San 
Francisco sent the vessel to Australia under charter, the cap- 
tain was held entitled to wages during the term of the charter. 
Dudley v. Wilkinson, 2 H 644 (1863). 

27. Ina libel by a seaman for wages it was held that an 


attempt made by the seaman to destroy the vessel by fire, was 
a complete defense. Mathison v. Daily, 2 H. 702 (1863). 


IV. PUNISHMENT. 


28. If seamen refuse to obey lawful commands the master 
may inflict punishment; but if cruelty is exercised, or if the 
punishment is grossly oppressive and disproportioned to the 
offense, the master becomes a trespasser and will be liable in 
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damages. Clark v. Jagger, 1 H. 120, 122 [208, 213] (1854); 
Edwards v. Stott, 1 H. 183, 185 [824, 899] (1855); Dodge v. 
Hempstead, 2 H. 18 (1857). 

29. In a case of necessity the master of a ship may have 
an insubordinate seaman. incarcerated in a common jail in a 
foreign port. Clark v. Jagger, 1 H. 120, 123 [208, 215] 
(1854). 

30. The master of a ship, who permits his mate to inflict 
an unjustifiable and excessive beating upon a seaman in his 
presence is responsible to said seaman in damages for the as- 
sault. Burrmeister v. Seyer, 2 H. 255 (1860). 

31. The master of a vessel is liable in damages for exces- 
sive punishment of a seaman for insubordination, especially 
where the loose discipline aboard the ship was largely due to 
the master’s fault. Sampson v. Pease, 6 H. 2 (1867). 


V. DESERTION. 


32. A deserting foreign seaman may upon proper requisi- 
tion made in accordance with treaty stipulations, be arrested 
without a warrant. In re de Flanchet, 2 H. 112, 115 (1858). 

33. To be treated as a deserter it must be shown that the 
seaman quitted the ship without leave, with the intention to 
desert, and that he had been absent forty-eight hours. In re 
Evans, 2 H. 311 (1860). 

34. A deserting seaman once arrested at the instance of 
the party who had a right to claim his services, cannot be 
re-arrested and held a second time for the same act of deser- 
tion. In re Kauffman, 2 H. 818 (1860). 

35. A seaman who deserted from a German ship, and 
was arrested at the instance of the German consul, could not 
be held after the departure of the ship and when the consul had 
requested his release. In re Brown, 6 H. 704 (1888). 


SEARCHES AND SEIZURES. 


Admissibility of evidence illegally obtained. SgE Crimi- 
nal Law, 66. 


1. Where a search warrant was issued by a police justice 
upon the oath of a police officer that he “had probable cause 
to suspect” that opium was concealed in certain premises, it 
was held that the warrant issued on an insufficient showing 
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and the justice was mulcted in damages. Hang Lung Kee 
& Co. v. Bickerton, 4 H. 584 (1883). 

2. A search warrant can only be issued for the purposes 
named in the statute (R. L. 1915, $8715). See Hop & Co. v. 
Chillingworth, 5 H. 587 (1886); Hang Lung Kee v. Bicker- 
ton, 4 H. 584, 590 (1883); King v. Ah Lou You, 8 H. 393 
(1872). 

3. In a petition for the issuance of a search warrant 
“some judicial purpose” for which the warrant is sought must 
be set forth. See Hop d Co. v. Chillingworth, 5 H. 587 
(1886). 

4, Officers of the customs cannot, without a search war- 
rant, open merchandise brought from a port. of. entry in an 
inter-island steamer and landed in a warehouse at another port. 
King v. Aho, 5 H. 565 (1886). 

5. The prosecution cannot, by search warrant, compel the 
production of the books of account of a defendant to be used 
in evidence against him. King v. Luce, 6 H. 684 (1888). 

6. In order to authorize the seizure of “articles to be 
used as evidence,” the articles themselves should be evidence; 
that is, they should form a part of the corpus delicti. King 
v. Luce, 6 H. 684 (1888). 

7. A search warrant may issue to obtain an article neces- 
sary to be produced as evidence against a third party from the 
possession of one who is not the party accused. King v. Luce, 
6 H. 684 (1888). 

8. Where the police, without a warrant, arrest a person 
for having opium unlawfully in his possession, they may search 
the person of the one so arrested, and also any other place to 
which they can get lawful access, for articles that may be used 
in evidence to prove the charge on which such person is ar- 
rested. Territory v. Hoo Koon, 22 H. 597 (1915). 

9. Where a person is lawfully arrested in his room for 
having opium in his possession and the police, in making such - 
arrest, without a search warrant search the room of the offend- 
er and seize certain opium and opium pipes found therein, 
the same should be treated as tools used for the perpetration or 
attempted perpetration of crime and may be held to be used 
in evidence (if otherwise admissible) to prove the charge on 
which such person is arrested; and such search and seizure is 
not in violation of the rights of the defendant under the Fourth 
Amendment to the Constitution of the United States. Terri- 
tory v. Hoo Koon, 92 H. 597 (1915). l 


SEDUCTION. ` 659 


SEDUCTION." 
See Breach of Marriage Promise, 4. 


In a prosecution for seduction, after evidence of acts of 
unchastity by prosecutrix repeatedly and within a year or two 
prior to the alleged offense, an instruction that reformation may 
be presumed without proof after a reasonable lapse of time is 
-erroneous. Woodward v. Republic, 10 H. 416 (1896). 


SET-OFF AND COUNTERCLAIM. 


1. In a suit by a carrier to recover freight, the consignee 
may set off damages to the goods arising from the negligence 
of the carrier. La Motte v. Angel, 1 H. 186, 189 [237, 243] 
(1854). 

2. A claim for liquor sold at retail, even by a licensed 
vendor is not a proper set-off, as it is not a legal claim, upon 
which a suit could be entertained. Burdick v. Rhodes, 3 H. 
250, 254 (1871). | 

3. Where the note of a third party is taken on account, 
it not appearing that the plaintiffs agreed to take it in satisfac- 
tion of plaintiff’s debt, such note is not a payment or set-off of 
plaintifi’s demand. Foster v. Spencer, 8 H. 594 (1875). 

4, A party indebted to the owner of a vessel for freight 
cannot offset against the owner his private account against 
the owner’s agent. Robinson v. Hind, 3 H. 597, 600 (1875). 

5. An unliquidated claim for damages cannot be set off 
against a liability upon notes secured by mortgage. Watson v. 
Akanaliilu, 6 H. 570 (1885). 

6. In an action for the foreclosure of a mortgage against 
several defendants one of them cannot plead as a set-off his 
claim for damages against the mortgagee for breach of contract. 
Watson v. Akanalitli, 6 H. 570 (1885). 

7. A claim paid by a debtor of an intestate, after the 
death of the intestate, to a creditor of the intestate, cannot be 
set off against debtor’s own promissory note to the intestate. 
Selig v. Chulan & Co., 6 H. 627 (1886). 

8. The allowance of an answer to defendant’s plea of set- 
off at the time of trial was in the discretion of the court, no 
default having been taken. Holt v. Lycurgus, 10 H. 72 
(1895). 
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9. Where both #laims have been reduced to judgment, 
and one of the parties is insolvent, and the other shows that, 
though he had knowledge of the insolvency he had good reason 
for not pleading te set-off in the first action, equity will exer- 
cise jurisdiction. Lopez v. McChesney, 10 H. 225, 227 
(1896). 

10. A claim of set-off, if not pleaded or submitted to the 
jury, is not res adjudicata and may be made the subject of a 
separate action. Boyd v. Kaikainahaole, 10 H. 456 (1896). 

11, The statute of set-off contains nothing authorizing a 
judgment for the defendant who pleads set-off, for a larger 
amount than the plaintifi’s claim. (Bur seg R. L. 1915, 
Sec. 2392.) Yee Yop v. Lee Tai Yung, 11 H. 198 (1897). 

19. The debt of one partner cannot be set off against a 
claim of the partnership. Yee Yop v. Lee Tai Yung, 11 
H. 198 (1897). 

13. Set-off is not strictly speaking a defense in the sense 
that it defeats or reduces plaintiff’s claim. It admits plain- 
tiffs claim and operates as a payment thereof. Magoon v. 
Marks, 11 H. 764 (1899). 

14. Set-off must be specially pleaded to be available as a 
defense. Magoon v. Marks, 11 H. 764 (1899); Boyd v. Kai. 
kainahaole, 10 H. 456 (1896); Lopez v. McChesney, 10 H. 
225 (1896). 

15. A contract debt due defendant from plaintiff arising 
out of a transaction independent of that sued on may be plead- 
ed and established as a set-off to plaintiffs demand. Erickson 
v. Volcano K. & T. Co., 13 H. 428 (1901). 

16. Alleged damages resulting from the negligent per- 
formance of a contract sued upon are a proper subject of re- 
coupment. Erickson v. Volcano S. d T. Co., 18 H. 428 
(1901). 

17. A written agreement contained several distinct mat- 
ters of agreement, among others an agreement to buy coal for 
a term of years at a price named; also an agreement for leas- 
ing land for a rental to be arranged as stated. Held: The 
two transactions are so disconnected in their nature that a claim 
for rent of the land cannot be recouped in an action for the 
price of coal; nor can a claim for the reasonable value of the 
use of the land be set off, since it is unliquidated. Oahu Rail- 
way Co. v. Waialua A. Co., 16 H. 520 (1905). 

18. Under R. L. 1915, Sec. 3446, the written consent of 
an employee to a set-off may be general and given in advance. 
Shaw v. Boyd, 19 H. 83 (1908). 
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19. D having obtained a judgment against S, husband 
of a plaintiff, assigned the judgment to K, one of the defend- 
ants. The defendants sought to set up this judgment as a 
partial defense against the plaintiffs claim against them. 
Held, that the plaintiff's claim, a promissory note delivered to. 
her by the defendants for a valuable consideration moving from 
her, was her individual property and free from any claim 
which the defendants may have against her husband. Scott v. 
Kona Development Co., 21 H. 258 (1912). 


SHERIFFS AND CONSTABLES. 
SEE Process, 80, 31, 39. 


1. The exoneration of a sheriff by the court will not pro- 
tect him from liability to third parties. Wiley v. Boyd, 1 H. 
15 [20] (1847). i 

2. Where process of a court is issued in a matter of which 
the court has jurisdiction, a sheriff must execute it, and he 
eannot excuse himself on the ground of defects in the papers. 
Smyth v. Hegarty, 1 H. 206 [866] (1856). 

- 8. A sheriff may be held responsible in damages for 
failure to execute process in accordance with its command. 
Smyth v. Hegarty, 1 H. 206 [866] (1856). 

4. Trespass does not lie against the marshal (high 
sheriff), acting under process of court, for non-feasance in 
executing the process. Ah Hong v. Parke, 5 H. 531 (1886). 

4a. It is not proper for a prosecuting officer to receive 
a retainer and act as an attorney for a person in a matter 
which has a close connection with a criminal case against such 
person. In re Moanauli, 7 H. 961 (1888). 

5. The marshal (high sheriff) is not liable for the acts 
of police officers; he is only liable for the acts of his deputies. 
Kanamu v. Wilson, 8 H. 385 (1892); Hang Lung Kee & Co. 
v. Bickerton, 4 H. 584, 588 (1883). 

6. It is the duty of the sheriff and not of the plaintiff 
to serve process. Hackfeld d Co. v. Hilo R. R. Co., 14 H. 
448, 458 (1909). 

7. A police officer is a constable within the meaning of 
our statutes and may serve process directed by a district court 
to a constable. Kalanianaole v. Dimond & Co., 15 H. 486 
(1903); Hang Lung Kee & Co. v. Bickerton, 4 H. 584, 587 
(1883), 
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8. If an officer acts honestly and with ordinary discretion 
in commencing prosecutions against persons accused of crime, 
public policy forbids that he should be annoyed and harassed 
by suits for malicious prosecution even in cases where the dis- 
trict magistrate may dismiss the charges. Arruda v. Morton, 
17 H. 126 (1905); Gaspar v. Nahale, 14 H. 574, 576 (1903). 

9. The law protects an officer in the execution of process 
if it is in due form and issued by a court which apparently 
has jurisdiction of the case, although it may have in fact been 
issued wrongfully or without authority. Gomez v. Whitney, 
21 H. 539 (1913). SEE Hang Lung Kee & Co. v. Bickerton, 
4 H. 584 (1883). 

10. .A sheriff to whom a judicial order requiring a cer- 
tain person to enter into a recognizance to appear as a witness 
and commanding that in default thereof the proposed witness 
be committed to jail is delivered for: service and who, proceed- 
ing immediately to the performance of his duty, finds the pro- 
posed witness, with the admitted intention of departing from 
the jurisdiction, on board of an ocean-going steamship about 
to cast loose from the dock, does not render himself civilly 
liable by failing to inform the person named, before taking 
him ashore, that he may enter into a recognizance, where it 
further appears that the proposed witness was unable to give 
bail, that there was no opportunity before the steamship sailed 
to arrange for and enter into a satisfactory recognizance and 
that after the arrest the proposed witness remained in custody 
four days without offering to furnish a recognizance. Gomez v. 
Whitney, 21 H. 839 (1918). 

11. 'The sherif has authority to promote a sergeant of 
police, who has proved his fitness therefor, to the office of cap- 
tain of police, when it can be done with advantage to the de 
partment, without examination or approval by the eivil service 
commission. Kamahu v. Bicknell, 22 H. 209 (1914). 

12. The wilful refusal or neglect of a sheriff in whose 
hands a warrant of arrest has been lawfully placed for service, 
to execute the same in accordance with the direction therein 
contained would doubtless amount to both a misdemeanor and 
a contempt of the court by which the warrant was issued. Rose 
v. Ashford, 22 H. 469, 472 (1915). 
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SHIPPING. 


Execution against ship. SEE Fzecution, 4. 
Ser Maritime Liens; Admiralty; Seamen. 


I. REGULATION IN GENERAL. 


1. Under the Hawaiian shipping laws it was held that 
the registry with the collector of customs of a mortgage of a 
ship was sufficient without recording at the registrar of con- 
veyances. Carter v. Bishop & Co., 3 H. 223, 230 (1870). 

2. The owner of a vessel which is on the high seas is 
not entitled to a mandamus to compel the registry of the ves- 
sel. Spencer v. Collector, 12 H. 7 (1899). 

3. Before the annexation of Hawaii the collector general 
of customs was authorized to grant Hawaiian registry to a 
foreign-built vessel without inquiring from the representative 
of the nation to which the vessel formerly belonged, as to 
whether any legal impediment existed to her registry. Spencer 
v. Collector, 12 H. 66, 74 (1899); Spencer v. McStocker, 
11 H. 581, 586 (1898). 

4. The laws of Hawaii relating to the registry of vessels 
were not abrogated immediately upon the annexation of Hawaii 
to the United States. Spencer v. Collector, 12 H. 66, 74 
(1899) ; Spencer v. McStocker, 11 H. 581, 586 (1898). 


II. TITLE. 


5. The vendor of a ship cannot recover in an action for 
the purchase money until he has tendered a good and sufficient 
bill of sale. Macfarlane v. Gilmore, 1 H. 48 [71] (1851). 

6. The registry of a ship is entitled to very little weight 
as evidence of ownership, and so far from being conclusive 
is merely prima facie evidence. Post v. “Lady Jane,” 1 H. 
162 [286] (1855). Sen Kaw v. “Wilhelmine,” 1 H. 187 
[332] (1855). 

7. One who purchases a ship from the holder of the legal 
title having actual knowledge that others have equitable inter- 
ests in the vessel takes subject to those equities. Kaui v. “Wal- 
helmine,” 1 H. 187, 191 [332, 339] (1855). 

8. Owners of a vessel are not co-partners either in the 
vessel itself or in its earnings but are tenants in common. 
Everett v. Bolles, 6 H. 153, 157 (1875); Carter v. Bishop & 
Co., 8 H. 228, 231 (1870). Compare Bishop v. Everett, 
6 H. 157 (1875). 


664 SHIPPING. 


III. CHARTER. 


9. Where the general owner of a ship retains the posses- 
sion, command and navigation of the ship, and contracts to 
carry freight for the voyage, the charter party is considered as 
a mere affreightment, sounding in covenant; and the freighter 
is not clothed with.the character or legal responsibility of 
ownership. Fessenden v. Cargo of Ship “Charles,” 1 H. 94, 
96 [161, 166] (1853). 

IV. MASTER. 


10. The master of a ship has the authority to purchase 
such supplies as are reasonably fit and proper for the ship 
and voyage and the furnisher of such supplies is not bound 
to show that there was a positive necessity for such supplies; 
it is sufficient if there was an apparent necessity. Spencer 
v. Bailey, 1 H. 124, 127 [216, 221] (1854); Coady v. 
“Lewis,” 1 H. 303, 308 [545, 554] (1856). 

11. A master has no right to deviate from the accustomed 
route without a legal cause such as stress of weather, or to 
procure necessary repairs, or to gain convoy, or to avoid cap- 
ture or detention; nor can he substitute another voyage for 
the one agreed upon between the owners and freighters of the 
ship. Brooks v. Enberg, 2 H. 141, 146 (1859). 

` 12. Under a former law the master of a vessel was 
liable both in the common law courts and in admiralty for 
the debts of a passenger without a passport, whom he con- 
veyed out of the jurisdiction, unless a thorough search of 
the vessel was made. Halliday v. Stott, 2 H. 381, 385, 387, 
395 (1861); Sawyer v. Paty, 1 H. 144 [254] (1854). 

13. The act of the master of a vessel binds the owners 
in respect of the conduct of the ship as much as if it were 
committed by the owner himself. In re “Mary Belle Roberts,” 
3 H. 823, 826 (1877). 


V. LIABILITIES OF OWNERS IN GENERAL. 


14. If the cargo of a vessel is all consigned to one person, 
and the master make a delivery of part of the goods to the 
consignee, he may retain the residue even against a purchaser, 
until payment of the freight on the whole. Fessenden v. 
Cargo of Ship Charles, 1 H. 94, 100 [161, 173] (1853). 

15. The receiving of bills of exchange for supplies fur- 
nished to a ship in a foreign port raises a presumption that 
they were takea as payment therefor, but that presumption 
may be overthrown by proof that the bills were not taken 
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in absolute payment, and are no bar to a suit on the origmal 
account when dishonored. Spencer v. Bailey, 1 H. 124, 125 
(216, 218] (1854). 

16. The implied authority of the master of a ship to 
borrow money for the supply or repair of the ship, ceases to 
exist where the owners have provided other funds, or where 
they have a consignee or agent at the place, authorized to 
make all necessary repairs and furnish supplies. Coady v. 
“Lewis,” 1 H. 808 [545] (1856). . 

17. The captain of a ship having no general authority 
beyond his implied authority derived from maritime law, has 
no power to subject the owners of his ship to the operation of 
a local usage, which is in derogation of maritime law. Coady 
v. “Lewis,” 1 H. 303, 307 [545, 552] (1856). 

18. If the owners of a ship would protect themselves 
from liability for advances made to the ship in good faith 
by third parties, they should give public notice of the exist- 
ence of an agency in the port. Coady v. “Lewis,” 1 H. 808, 
308 [545, $53] (1856). , 

19. That the owners of a vessel are responsible for the 
conduct of the master is a general principle of law, and they 
are often liable for his wrong doings. Coady v. 1200 Bbls. 
Oil, 2 H. 84, 45 (1857); Makaula v. “Wailua,” 2 H. 356, 
360 (1860); Halliday v. Stott, 2 H. 395, 396 (1861). 

20. Where the agent of a vessel made advances for the 
purpose of fitting her out for the voyage and furnished the 
owners with ‘an account’ of the advancements, he was author- 
ized to charge interest on the advances, the furnishing of the . 
account being equivalent to a demand for payment. Wilcox 
v. Marshall, 2 H. 996, 801 (1860). 

21. Where the master of a vessel managed the same in the 
usual, proper and seamanlike manner, but she went ashore by 
reason of unavoidable accident, the owners were held absolved 
from responsibility for the loss of cargo. Asegut v. King, 
2 H. 733 (1865). 

22, A master of a vessel has no authority to appoint an 
agent of the vessel in the home port, and an agent so appointed 
cannot recover commissions on disbursements, nor upon cargo 
sold to himself. Everett v. Bolles, 8 H. 601 (1875). 


VI. BOTTOMRY. 


23. It is necessary to the validity of a bottomry bond 
that the money should be originally advanced on the credit 
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of the ship. Spencer v. Bailey, 1 H. 124, 126 [216, 219] 
(1854). 
VII. CARRIAGE OF GOODS. 
Ser arso Carriers. 


24. The carrier is responsible for the careful stowage of. 
the goods, and is bound so to stow them that they may not be 
injured. La Motte v. Angel, 1 H. 186, 189 [287, 244] 
(1854). 

25. Freight is not due, unless the voyage be performed, 
and the cargo delivered. Janion v. Fox, 1 H. 154, 155 
[271, 274] (1854). 

26. Where the primary object of a voyage was the car- 
riage of passengers, and the ship was wrecked near the port 
of destination, the cargo being lost but all passengers saved, 
it was held that the charter money could be apportioned pro 
rata itineris by deducting from the full sum a reasonable 
amount for cargo not delivered, and for expenses in bringing 
passengers to the port of destination. Harkness v. Aswan & 
Co., 5 H. 672 (1878). 

27. If the shipper voluntarily accepts the goods at the 
place of disaster, or at any intermediate port, such acceptance 
terminates the voyage, and all responsibility of the carrier, 


and the master is entitled to the freight pro rata itineris. 
Olsson v. Theo. H. Davies & Co., 8 H. 43 (1890). 


VIII. CARRIAGE OF PASSENGERS. ` 


28. Passengers on a ship are entitled not only to provi- 
sions, but ship room, comfort and kindness. Wahine v. Apcar, 
1 H. 40 [65] (1850). 

29. The master of a vessel at sea may arrest and confine 
a passenger accused of crime, but must use no harsh methods 
or unnecessary force in so doing. Colegrove v. “City of Colum- 
bia,” 11 H. 693 (1899). 

30. A complaint alleging a contract to convey a passenger 
to Maalaea bay and provide reasonable facilities, lights and 
assistance to enable her to reach the land in safety, alleging 
as breach a failure to provide lights or guides or other assist- 
ance reasonably necessary to enable her to traverse in safety on 
a dark night the wharf upon which she was landed at Maalaea 
bay to the land, is not demurrable for nonaverment of defend- 
ant’s ownership or control of the wharf. Silva v. Inter-Island 
S. N. Co., 18 H. 328 (1907). 
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IX, GENERAL AVERAGE. 


31. : The expenses of entering and quitting a port of dis- 
tress to refit, and of discharging and reloading cargo there, 
and all other necessary expenses for the benefit of all con- 
cerned are to be contributed for as a general average, without 
‘regard to the nature of the damage which made it necessary 
to put in for repair. The “Philomela,” 1 H. 102, 108 [177, 
178] (1853). 

32. Loss sustained by the sale of cargo for the purpose 
of raising funds to defray the expense of repairing a ship, is 
not to be included in a general average contribution, but must 
be borne by the ship. The “Philomela,” 1 H. 102, 104 [177, 
180] (1853). 

33. Expenses and wages of master and seamen while a 
vessel is at a port repairing damage done at sea, are general 
average losses. The “Philomela,’ 1 H. 102, 105 [177, 181] 
(1853). 


SIGNATURES. 


1. <A signature by cross-mark, proved either by direct 
testimony of people who saw it written, or by undoubted admis- 
sions of the party sought to be charged, is valid. Kuawela 
v. Hilda, 4 H. 188 (1878). 

2. That an aged Hawaiian signed his name by a cross 
to a deed in 1875 does not prove that he could not write his 
name seven and a half years before. Estate of Kamaka, 
8 H. 535 (1892). 

3. Letters of a wife not signed by her, but by her hus- 
band, are binding upon her if signed with her authority. 
Oliveira v. Silva, 18 H. 602, 611 (1908). SEE Kapule v. 
Mokuhiwa, 12 H. 15 (1899). 

4. The making of a cross-mark on a written instrument 
by an illiterate person is a sufficient signing of the instrument, 
the mark being intended as a signature. Gomes v. Lusitana 
Society, 21 H. 688, 687 (1918). 


SODOMY. 
Ser Enos v. Sowle, 2 H. 332; Vierra v. Sowle, 2 H. 846 
(1860). 
1. One who is accused of sodomy may be convicted upon 


the uncorroborated testimony of the accomplice. Republic v. 
Edwards, 11 H. 571 (1898). 
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2. Sodomy is an infamous crime within the meaning of 
the Fifth Amendment to the Constitution of the United States. 
Ex Parte Edwards, 13 H. 32 (1900). 


SPECIFIC PERFORMANCE. 


Sse Vendor and Purchaser, 19. 
I. NATURE AND GROUNDS OF REMEDY IN GENERAL. 


1. Inadequacy of price may be sufficient ground for refus- 
ing to enforce a contract where it would not be for setting 
aside a sale. Kapaakea v. Morrison, 2 H. 272, 289 (1860). 

2. The essence of the doctrine of specific performance is 
that in cases where a compensation in damages for a failure 
in a contract would not be adequate, or equivalent to the con- 
tract, and where it is in the power of the defendant to do the 
specific thing agreed to be done, equity will compel him to do 
the thing agreed. Wailuku Sugar Co. v. Parke, 4 H. 89 
(1878). 

3. The right to specific performance is not absolute but 
in the sound discretion of the court. Andrews v. Mendonca, 
5 H. 446, 451 (1885); Peterson v. Lazarus, 7 H. 129, 131 
(1887). 

4. Equity has jurisdiction specifically to enforce a cove- 
nant for renewal of a lease. Ohera v. Ackerman, 9 H. 597 
(1895). 

5. Equity alone has cognizance of suits to enforce specific 
performance of a contract; law courts have no such jurisdic- 
tion or authority. Tong On v. Tat Kee, 11 H. 424, 426 
(1898). SEE Gonsalves v. Pakiko, 10 H. 407 (1896). 

6. Specific performance of an agreement of sale of real 
estate is never enforced unless the court is satisfied that a good 
title is offered to the vendee. Butterfield v. Bon, 12 H. 88, 
341 (1900); Peterson v. Lazarus, 7 H. 129 (1887); Ninia v. 
Wilder, 12 H. 104, 119 (1899). 

T. A circuit judge of one circuit may enforce specific 
performance of a contract to convey land situate in another 
circuit. Fishel v. Turner, 13 H. 892 (1901). 

8. The remedy of specific performance is purely equitable 
and is obtainable as a substitute for the legal remedy of com- 
pensation only where the legal remedy is inadequate, imprac- 
ticable or doubtful. Scott v. Pilipo, 22 H. 412 (1915); 
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Ahuna v. Kauahikaua, 3 H. 730 See Tai Lan v. 
Contrades, 15 H. 392 (1904). ; 


I. CONTRACTS ENFORCEABLE. 


9. Where a life tenant gave a deed in fee, it was held 
after his death that as his representatives had no further title 
to convey, specific performance could not be compelled. Wai- 
luku Sugar Co. v. Parke, 4 H. 89 (1878). 

10. Specific performance will be decreed of an unrecorded 
agreement for a lease, notwithstanding that a subsequent lease 
for the same land was recorded, it being shown that the lessee 
had notice of the prior agreement. Atau v. Kupau d Alana, 
4 H. 384 (1881). 

11. A parol agreement to sell or exchange lands will be 
compelled to be executed if it has been carried into effect with 
the knowledge and consent of the other contracting party, so 
that it would be against equity to repudiate it. Maule v. 
Waihee Sugar Co., 4 H. 637, 640 (1883). : 

19. Specific performance will be decreed, of a contract 
for sale of land, in favor of the vendee, as against the vendor 
and a purchaser from him where it appears that the contract 
of sale was absolute and not conditional, that the vendor, by . 
his actions, waived any tender by the vendee of a deed or the 
purchase price; and that the subsequent purchaser from the 
vendor was put upon inquiry and had sufficient notice of the 
first sale. Green v. Pope, 6 H. 235 (1879). 

18. On a bill to compel specific performance of a covenant 
in a lease, which provided that the lessors should have the 
privilege of renewal “subject, however, to a new agreement,” 
it was held that these words made the agreement so uncertain 
in its terms that equity would not order its enforcement. 
Parker v. Cartwright, 7 H. 596 (1889). 

14. Specific performance will be decreed of an agreement 
by an adoptive parent to convey or devise real estate to the 
child, in consideration of the child’s obeying her lawful com- 
mands. Beckley v. Lucas, 8 H. 40 (1890). 

15. Specific performance will not be granted of an agree- 
ment to sell land, which was obtained by fraud. Kekaula v. 
Ehu, 10 H. 68 (1895). 

16. A court of equity will not specifically enforce a con- 
tract that is not certain in its terms or capable of being made 
certain.. Vierra v. Ropert, 10 H. 294 (1896); Parker v. Cart- > 
wright, 7 H. 596 (1889). 
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17. Specific performance of an option of purchase con- 
tained in a lease will not be decreed, after forfeiture of the 
lease for persistent and wilful breach of covenants. Henrique 
v. Paris, 10 H. 408 (1896). 

18. <A receipt for money in part payment of land of the 
wife, her name being written by her husband and cross-mark 
affixed by her, binds the wife, and entitles the purchaser or his 
heirs to a decree of specific performance. Kapule v. Moku- 
hiwa, 12 H. 15 (1899). 

19. Specific performance may be decreed of a contract 
to sell a ranch, though it consists only of leasehold interests 
and other personal property. Paris v. Greig, 12 H. 274 
(1899). 

20. Specific performance of a part only of a contract may 
be decreed where by its terms its different parts are severable, 
and it may be decreed pro tanto with an abatement of the pur- 
chase price even where the contract is not by its terms severable 
if the part that cannot be enforced is of little consequence as 
compared with the remainder. Paris v. Greig, 12 H. 274, 277 
(1899). 

91. Asa rule equity does not attempt to enforce the per- 
formance of acts which require the exercise of personal skill, 
taste or judgment, or which extend over a long period of time 
and require continuous supervision. Paris v. Greig, 12 H. 
274, 279 (1899). 

22, An oral acceptance by one party of a written offer 
signed by the other is sufficient to enable the former to enforce 
specific performance against the latter. Wong Kwai v. Dom- 
inis, 18 H. 92, 95 (1900). 

23. A contract to convey land may be enforced though 
the form of the deed is not agreed upon, and though the wife 
‘of the vendor is not bound to release her inchoate right of 
dower. Fishel v. Turner, 18 H. 392 (1901). 

24. A lessee’s contract to “sell and relinquish all claims 
and deeds” to land is a contract to convey all lessee’s interest 
therein and may be enforced, the assignee taking his chances 
on securing the consent of the lessor. Jones v. Peterson, 
14 H. 427, 430 (1909). 

25. Equity will not compel performance of a contract 
which was made by mistake, or which the party did not intend 
to make or which he would not have entered into had its true 
` effect been understood. Armstrong v. Keone, 17 H. 849, 345 
(1906). 
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26. <A bill for the specific performance of a contract té 
convey real property shows an enforcible contract, and not 
merely an unaccepted offer, by averring an agreement between 
the parties whereby the defendants should purchase certain 
land and hold it as the property of the plaintiff and defendants 
jointly, using the profits for cultivating it towards payment of 
the purchase money, and should convey the land to the plaintiff 
for $410, of which sum $200 was paid and the balance ten- 
dered and refused on the ground that the defendants had in 
their possession money of the plaintiff sufficient to pay the 
same. Oliveira v. Silva, 18 H. 602, 608 (1908). 

97. Where an offer to execute a lease was made, by the 
lessor, was accepted by the lessee and fully performed by him, 
and partly performed by the lessor, specific performance was 
decreed at the suit of the lessee. Sakata v. Yoshikawa, 22 H. 
988 (1914). 

II. GOOD FAITH AND DILIGENCE. 


98. One who has acquired a right to purchase land should 
not allow it to lie in abeyance for an unreasonable length of 
time or he will be barred by his laches from claiming specific 
performance thereof. Andrews v. Mendonca, 5 H. 446, 451 
(1885). 

29. A bill to enforce performance of a written agreement 
to partition land was dismissed because of its unfairness and 
of the defendant’s apparent mistake as to its contents. Held: 
The decree is affirmed, the evidence justifying a finding that 
the written agreement sought to be enfored did not conform 
to the oral agreement or to the defendant’s understanding of 
its contents in failing to provide that the land apportioned to 
her should be that on which her house stood. Armstrong v. 
Keone, 17 H. 342 (1906). 


IV. PROCEEDINGS AND RELIEF. 


80. In suits for specific performance it requires much 
less strength on the part of a defendant to resist a bill than 
on the part of plaintiff to enforce it. Andrews v. Mendonca, 
5 H. 446, 451 (1885). 

31. It is no defense to an action for specific performance 
of an agreement to sell land that no tender of the purchase 
price has been made, and no deed offered for signature, where 
the seller has expressly declined to execute a deed. Green v. 
Pope, 6 H. 985, 287. (1879). 

'89. The assignor of a lease is not a necessary party to a 
suit by his assignee for the specific performance of a covenant 
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in the lease. Ohera v. Ackerman, 9 H. 597 (1895). 

33. When one relies upon part performance of an oral 
agreement it must be distinctly proved and that the acts of 
part performance were made in reliance upon and in pursu- 
ance of such agreement. Vierra v. Ropert, 10 H. 294, 343 
(1896); Opunut v. Kauhi, 8 H. 649 (1889). 

34. A defendant in an action for specific performance 
cannot show by parol that he mistook the meaning of his lan- 
guage in the contract. Tong On v. Tai Kee, 11 H. 560 
(1898). 

35. When a vendor has title to a portion but not to the 
whole of the subject matter, the purchaser may compel per- 
formance by the vendor of a contract of sale so far as pos- 
sible, and have compensation for the deficiency. Jones v. 
Petersen, 14 H. 427, 429 (1902). . 

36. The dismissal of a bill for specific performance, 
where it affirmatively appears that the question of damages 
was not raised, does not bar an action for damages for breach 
of the contract. Paris v. Magoon, 14 H. 612 (1903). 

37. <A decree dismissing a bill for specific performance on 
the ground of lack of satisfactory proof of meeting of minds 
on one point, may be affirmed with modification that dismissal 
be without prejudice to action at law. Lindsay v. Schleif, 
18 H. 337 (1907). ; 

38. Upon an order requiring the respondent in a suit in 
equity to show cause why he should not, in compliance with a 
decree directing him specifically to perform such a contract, 
furnish to complainant a release of an outstanding mortgage, 
evidence offered by the complainant is, at least under the cir- 
cumstances of this case, admissible which tends to show that 
the mortgagee is willing to release the mortgage upon payment 
of a sum not exceeding the agreed purchase price, even though 
the evidence was not offered at the hearing before decree. 
Frear v. Rosenbledt, 20 H. 682 (1911). 


SPENDTHRIFTS. 
See Guardian and Ward, 6, 8, 98. 


1. <A person’ under guardianship is not thereby incapaci- 
tated to make a will. Estate of Lunalilo, 8 H. 519 (1874). 
2. Middle-aged men who drew an income from an estate, 
spending the same sometimes at once for drink, anticipating 
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the income when possible, borrowing petty sums from relatives 
or the trustee of their estate, having no home of their own, 
but living on relatives, always in debt and drunk whenever 
they could obtain liquor, were held to be properly adjudged 
spendthrifts. Guardianship of Holt, 11 H. 146 (1897). 

3. The marriage of a female ward under guardianship 
as a spendthrift does not of itself terminate the guardianship. 
Guardianship of Kapukini, 12 H. 22 (1899). 

4, A trust deed made by a person immediately after re- 
lease from guardianship as a spendthrift, conveying all of her 
estate to a trustee and giving one-fifth to an attorney as a 
fee, is convincing evidence that guardianship is proper. Estate 
of Kapukina, 14 H. 204 (1909). 

5. The burden of proving that there is no reason for the 


continuance of a spendthrift under guardianship is upon the 
ward. Guardianship of Humeku, 14 H. 418 (1909). 


STAMP DUTIES. 


Admission in evidence of instruments required to be 
stamped. Sre Evidence, 32. 


1. Bank checks and certificates of deposit are not liable 
to stamp duties as “agreements.” Minister of Finance v. 
Bishop & Co., 8 H. 793, 796 (1877). 

2. <A lease in which a minimum annual rental of $5000.00 
was reserved, with a provision that a percentage of the crop 
should be paid if it exceeded said sum was held liable to stamp 
duty on the basis of the minimum rental. Minister of Finance 
v. Castle, 8 H. 105 (1890). 

3. The payment of a license tax upon passenger cars does 
not exempt the licenses so issued from the stamp duty. In re 
Hawn. Tramways Co., 9 H. 281 (1893). 

Ba Failure to pay le stamp duty on articles of associa- 
tion of a joint stock company does not affect the validity of 
the incorporation of the company. Widemann v. Phones 
10 H. 366 (1896). 

4. Stamp duties are assessed upon the total amount a 
the consideration in a refunding trust deed or mortgage, and 
it is not to be considered as a mere assignment of the mort- 
gage which it replaces. In re Stamp Duty, 10 H. 514 (1896). 

5. The stamp duty upon a bill of sale of a ship should 
be estimated upon the consideration for the sale, Pithont re- 
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spect to the value of the ship. Macfarlane v. Minister, 11 H. 
179 (1897). 

6,. Where property is conveyed subject to a mortgage 
which is not assumed by the vendee, the stamp duty should be 
estimated on the consideration without reference to the amount 
of the mortgage. Castle v. Minister of Finance, 11 H. 185 
(1897). i 

7. The territory is not liable for stamp duty upon its 
deeds. Macfarlane v. Republic, 11 H. 387 (1898); Hilo 
Sugar Co. v. Mioshi, 8 H. 201 (1891). 

8. A stockholder’s proxy is not a power of attorney with- 
in the meaning of the statutes relating to stamp duties. Val- 
kenberg v. Treasurer, 14 H. 182 (1909). 

9. The statute (R. L. 1915, Chap. 77) relating to stamp 
duties imposes a tax and does not violate Sec. 8, Art. 1, of 
the Constitution of the United States. Tomikawa v. Gama, 
14 H. 431 (1902). ` 

10. The war revenue tax law of 1898 (30 U. S. St. 
at L. 452) was operative in Hawaii in 1901 and documents 
not stamped in accordance therewith were inadmissible in evi- 
dence. The repeal of such law does not affect notes executed 
prior to such repeal. Makainai v. Goo Wan Hoy, 14 H. 607, 
683 (1903). Ser Oahu R. & L. Co. v. Kaili, 22 H. 678, 
676 (1915). 

11. A deed therein expressed to be for one dollar and 
other valuable consideration but which was in fact for a con- 
sideration of one hundred dollars, cannot legally be refused 
registry by the registrar of conveyances on. the ground that 
‘not all the consideration money was therein set forth. Pacific 
Sugar Mill v. Thrum, 15 H. 185 (1908). 

12. The stamp duty, payable under section 1369, R. L. 
- 1915, on account of a deed of conveyance should be assessed 
on the total amount of the consideration money therein ex- 
pressed, even though this is stated to be the aggregate amount 
of several separate bids for distinct lots and blocks and -each 
tract and the amount bid therefor is set out in detail in the 
deed. Cooke v. Treasurer, 15 H. 409 (1903); Cooke v. Treas- 
urer, 15 H. 642 (1904). 

18. Promissory notes dated July 1, 1899, were not sub- 
ject to the U. S. stamp act, which was not then in force in the 
Hawaiian Islands. Hackfeld d Co. v. Achi, 16 H. 489 
(1905). 

14. An instrument reducing the rate of interest on bonds 
secured by an existing mortgage, extending the time of pay- 


me 
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ment of the bonds, providing for new coupons, and permitting 
the trustees to take possession of the mortgaged property and 
manage it and apply the income for the benefit of all con- 
cerned, should be stamped as an agreement and not as a mort- 
gage. Bolte v. Assessor, 18 H. 241 (1907). 

15. A conveyance from certain persons to a corporation 
organized by themselves of shares of stock of the corporation 
is chargeable with stamp duty under R. L. 1915, See. 1869. 
Re Robert Love Estate, 19 H. 154 (1908). 

16. An instrument effectuating a reduction in the rate of 
interest on bonds secured by an existing mortgage and a change 
in the optional time of payment and continuing the mortgage 
as security for the new bonds issued bearing the reduced rate 
of interest, should be stamped as an agreement and not as a 
mortgage. In re O. R. € L. Co., 19 H. 544 (1909). 


STATUTES. 


SEE arso Constitutional Law; Criminal Law; Territory. 
I. ENACTMENT, REQUISITES AND VALIDITY. 


1. Under the Hawaiian constitution of 1887 it was held 
that the king’s act in approving or disapproving bills passed | 
by the legislature did not require the advice and consent of 
the cabinet. Everett v. Baker, 7 H. 229, 236 (1888). 

2. The king’s act, under the constitution of 1887, in ap- 
proving or disapp oring bills was the exercise of a leei aNs 
function. Everett v. Baker, 7 H. 229, 237 (1888). 

3. <A rule of a department of the government, made in 
pursuance of a statute, must be printed and published as a 
general rule obligatory on all persons, and cannot be put into 
operation by piecemeal by giving notice of it to one individual 
after another. Hilo Sugar Co. v. Austin, 8 H. 276, 278 
(1891). 

4. The commission that prepared the Revised Laws of 
1905 was without authority to modify previous statutes:so as to 
give them as so modified the force of law, but by Act 3 of the 
Laws of 1905 the legislature enacted the revision as a whole by 
reference and thereby gave the force of law to all of its pro- 
visions that could constitutionally be enacted by the legislature 
—even if the commission exceeded its authority in some in- 
stances in departing from the language of the original statutes 


676 STATUTES. 


or in inserting in constitutional form provisions that were pre- 
viously unconstitutional. In re Tom Pong, 17 H. 566 (1906). 

5. The Revised Laws of 1905 were constitutionally enact- 
ed as a whole by reference by a separate short act. It was un- 
necessary, in order to give the force of law to new matter there- 
in, to incorporate its provisions in the enacting act, notwith- 
standing the requirements of the Organic Act of the territory 
that each law shall embrace but one subject, which shall be ex- 
pressed in its title, and shall pass three readings. In re Tom 
Pong, 17 H. 566 (1906). 

6. Where a statute which originated in the house of rep- 
resentatives passed three readings in that branch of the legis- . 
lature, and also in the senate where it was amended, it was 
not necessary, after the senate amendments had been concurred 
in by the house, to read the bill three times as amended. 
Smithies v. Conkling, 20 H. 600, 605, 606 (1911). 


II. GENERAL AND SPECIAL OR LOCAL LAWS. 


7. Municipal laws must always be restricted in their con- 
struction to places and persons upon whom the legislature has 
authority and jurisdiction. In re de Flanchet, 2 H. 96, 109 
(1858). 

8. A general law may grant titles as well as a special 
law; and if such law imports a grant or a confirmation of an 
existing title the repeal of the law would not repeal the grant. 
Damon v. Hawau, 194 U. S. 154, 160 (1903). REVERSING 
Damon v. Territory, 14 H. 465, 475 (1902). 

9. Under Act 143 of the Session Laws of 1911, merchan- 
dise license fees paid after June 14, 1900, for annual licenses 
bearing date anterior to the date mentioned are to be refunded 
only as to a portion corresponding to the fractional part of 
the year which remained unexpired on that date. Smithies v. 
Conkling, 20 H. 675 (1911). 

10. The statute making an appropriation for the purpose 
of repaying moneys wrongfully collected as merchandise license 
fees under sections 764 to 768 of the Penal Laws, 1897, did 
not include license fees paid prior to June 14, 1900, in advance 
for a period extending beyond that date. In re Inter-Island 
Steam Navigation Co., 21 H. 6 (1912). 


HI. SUBJECTS AND TITLES. 


11. A statute containing two distinct objects is unconsti- 
tutional and void. Marchant v. Marchant, 3 H. 661 (1875). 
12. It is only necessary that the title of an act should 
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express its object, i. e., the purpose for which it is intended 
and it is not necessary that every provision of the act should 
be indicated in the title, for that would require the title to 
be as full and comprehensive as the act itself. King v. Yat 
Sing, 8 H. 672, 674 (1876). 

18. That an act is broader than its title does not render 
the act unconstitutional as to the subject which is expressed 
in the title when that is separable from matters which are 
extra the title. Hyman Bros. v. Kapena, 7 H. 76, 78 (1887). 

14. The purpose of the constitutional provision requiring 
that every law shall embrace but one object, which shall be 
_ expressed in the title, is to prevent hodge-podge and log-rolling 
legislation, to prevent surprise or fraud upon the legislature 
by means of provisions in bills of which the titles give no 
intimation and to apprise the people of proposed matters of 
legislation. Hyman Bros. v. Kapena, 7 H. 76, 78 (1887). | 

15. An act which establishes as an offense the possession 
of spirituous liquor in certain quantities, under a title which 
is confined to illicit traffic in liquor and does not express the 
new offense is unconstitutional. King v. Fernandez, 7 H. 
505, 508 (1888). 

16. Where statutes are collected as a compilation a sub- 
title thereof is not a “title” within the meaning of the expres- 
sion, “Each law shall embrace but one subject, which shall be 
expressed in its title.” In re Fernandez, 12 H. 120, 122 
(1899); Republic v. Palea, 12 H. 159 (1899). SEE Republic 
v. Parsons, 10 H. 601 (1897); In re Tom Pong, 17 H. 566 
(1906). 

17. An act entitled “An Act providing for the organi- 
zation and government of counties and districts, and the man- 
agement and control of public works and institutions therein” 
is invalid as to so much thereof as purports to create a terri- 
torial board of public institutions and to transfer to it matters 
theretofore belonging to the territorial superintendent of public 
works, and with which the counties were to have nothing to do, 
—in view of Sec. 45 of the Organic Act, which provides “that 
each law shall embrace but one subject, which shall be ex- 
pressed in its title.” Dole v. Cooper, 15 H. 997, 299 (1908). 

18. To comply with the constitutional provision that an act 
of the legislature should embrace but one subject it is sufficient 
if the various parts of the act have a natural connection, are 
fairly well embraced in one subject, though somewhat general, 
and expressed in the title. Dole v. Cooper, 15 H. 297, 299 
(1903) ; In re Walker, 9 H. 171, 173 (1893). 
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19. The title of an act may be broader than the ‘act pro- 
vided it is not delusive; the act may cover different matters 
provided they have a natural connection and are fairly em- 
braced in one subject. Ahmi v. Buckle, 17 H. 200 (1905). 

20. The provision that every law shall embrace but one 
subject and that shall be expressed in its title should be con- 
strued liberally. Ahmi v. Buckle, 17 H. 200 (1905); Dole 
v. Cooper, 15 H. 297, 299 (1903); Republic v. Akau, 11 H. 
363 (1898); In re Walker, 9 H. 171 (1893). 

21. <A provision limiting civil jury trials, unless by con- 
sent, to the first sixty days of each term in the first circuit, 
may properly be included in an act purporting in its title to 
amend a certain section of the Revised Laws “relating to terms 
of the circuit courts,” the other provisions of which act relate 
to the length, adjournment and extension of the terms in the 
several circuits. Ahmi v. Buckle, 1% 'H. 200 (1905). 

29. The title of “An Act to Authorize Licenses for the 
Retail of Wines, Beers and Ales of Low Alcoholic Strength” 
is sufficient to authorize a section providing a penalty for vio- 
lation of conditions expressed in licenses so authorized and con- 
ferring jurisdiction upon “all district magistrates to hear and 
determine all prosecutions authorized under the provisions of 
this act.” Territory v. Wong Feart, 17 H. 353 (1906). 

23. When the general purpose of a statute is declared 
in the title the means for its accomplishment, being a penalty, 
will be presumed to be intended as a necessary incident. Ter- 
ritory v. Wong Feart, 17 H. 858, 855 (1906); Territory v. 
Miguel, 18 H. 402, 408 (1907). 

24, Neither the title of a statute, nor its preamble, may 
be used to control positive provisions in the body of the act, 
but may be resorted to where the language of the enactment 
is ambiguous and the intent doubtful. Smithies v. Conkling, 
20 H. 600 (1911); In re Contested Election, 15 H. 325, 331 
(1903). 

95. The title to Act 99, Laws 1913 (Sur R. L. 1915, 
Sec. 1965) reads: “An Act to Amend Section 1323 of the 
Revised Laws as Amended by Act 151 of the Laws of 1909, 
Relating to the Issuance of Licenses;” the body of the act 
contains a proviso relating to the payment of personal and 
property taxes. Held, that the said title is misleading in so 
far as the matter contained in said proviso is concerned, the 
same not being related to, nor allied with, the subject ex- 
pressed in the title. Territory v. Kua, 22 H. 307, 316 
(1914). 
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26. Section 45 of the Organic Act which provides “That 
each law shall embrace but one subject, which shall be ex- 
pressed in its title,” has the force and effect of a constitutional 
provision which is mandatory. Territory v. Kua, 22 H. 307 
(1914); Marchant v. Marchant, 8 H. 661 (1875). l 

27. Where the title to an act amending a certain section 
of a certain chapter of the Revised Laws expresses one branch 
or phase of the subject treated in such chapter, thè amendatory 
act is thereby restricted; and, a proviso therein relating to a 
subject separate and distinct from that expressed in its title, 
is void. Territory v. Kua, 22 H. 307 (1914). 

28. It is a well established rule that the title of an act 
may be broader than the act; but the title, if restricted, must 
be the standard to determine the scope of the act, and the act 
cannot be broader than its title. Territory v. Kua, 22 H. 307, 
309 (1914). 


IV. AMENDMENT AND REVISION. 


29, Where a statute amends a prior act or section of a 
statute “so as to read as follows,” making changes in or addi- 
tions to the original enactment, and setting forth the law as so 
amended, those provisions of the original enactment which are 
retained are regarded as having been in force from the time of 
the original enactment and continued in operation by the 
amendatory statute, the omitted parts being repealed, and new 
provisions becoming operative as of the time when the amenda- 
tory act took effect. A second amendatory act need not purport 
to amend the first amendatory act, but will be effective if. it 
refers to the original enactment only. Weinzheimer v. Lufkin, 
22 H. 188, 187 (1914). 


V. REPEAL. 


30. A law repealing a law, and in general terms reviving 
what had been in general terms repealed therein, conflicts with 
the provision of law (R. L. 1915, § 20) that the revivor 
of a repealed law should be clearly expressed; a statute to be 
revived need not be recited at large, but its title and date 
should be recited. King v. Yung Hong, 7 H. 359 (1888). 

31. The repeal of a penal statute operates as a remission 
of all penalties for violation of it before its repeal, and a 
release from prosecution therefor after said repeal, unless there 
be either a clause in the repealing statute or a provision of 
some other statute expressly authorizing such prosecution. 
Queen v. Ah Hum, 9 H. 97, 98 (1898). 
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32. An act which is described in its title as an amend- 
ment to a preceding act and which expressly repeals the preced- 
ing act, is not thereby itself repealed. In re Walker, 9 H. 
171, 176 (1893). 

33. A general later (affirmative) law does not abrogate 
an earlier special one by implication. In re Matsuji, 9 H. 
402, 404 (1894) ; Manaku v. Moanauli, 8 H. 381, 382 (1891). 

34. Where the reason of a rule falls the rule should fall 
also. Dowsett v. Jones, 9 H. 543, 545 (1894); Kaheana v. 
Nalimu, 8 H. 227, 229 (1891). 

35. Repeals by implication are not favored and there is a 
presumption against such repeals even when the acts are passed 
at different sessions of the legislature. In re Income Taz, 
10 H. 817 (1896). i 

36. The repeal of statutes by implication is not favored. 
Republic v. Edwards, 12 H. 55, 58 (1899); In re Matsuji, 
9 H. 402, 404 (1894). 

37. When the object or reason for which a statute was 
passed is removed by a later enactment this is held an implied 
repeal of the former statute. In re Fukunaga, 16 H. 306, 308 
(1904). 

38. When a right or privilege granted by statute is re- 
pealed, any penalty for violation of such right falls also with- 
out express words of repeal. In re Fukunaga, 16 H. 306, 308 
(1904). 

39. A statute may be repealed by implication by a later 
statute. Castle v. Secretary, 16 H. 769, 781 (1905). 


VI. CONSTRUCTION AND OPERATION. 
(a) GENERAL RULES. 
1. In General. 


40. Statutes that are remedial and not penal are to re- 
ceive an equitable interpretation, by which the letter of the 
act is sometimes restrained and sometimes enlarged so as more 
effectually to meet the beneficial end in view, and prevent a 
failure of the remedy. Shillaber v. Waldo, 1 H. 21, 97 

[31, 41] (1848). 
41. If two inconsistent acts be passed at different times, 
the last is to be obeyed. Oni v. Meek, 2 H. 87, 94 (1858). 

42. The courts of Hawaii are not at liberty to adopt the 
statutes of any other country. Congdon v. Ackerman, 7 H. 
569, 571 (1889). 
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48. The word “parents” in a statute may be read to mean 
“parent,” and “children” to mean “child” where such construe- 
tion seems to have been intended. (McCully, J. solus.) Chock 
Kem v. Austin, 8 H. 688, 692 (1890). 

44, A statute providing that “an annual fee for a license 
to solicit or order or sell goods .’? may be construed to 
mean “an annual fee for a license to solicit orders for or sell 
goods” where the first expression is meaningless and absurd. 
Republic v. Waibel, 11 H. 221 (1897). 

45. A declaratory statute is one that is intended to remove 
a doubt as to the existence or effect of an existing rule of 
law. A remedial statute is one that is intended to alter an 
existing rule of law or establish a new rule. Republic v. Ed- 
wards, 12 H. 55, 61 (1899). 

46. The word “applicant” in the first proviso of Sec. 71 
of Chapter 57, Laws of 1892, as amended by. Sec. 17 of 
Act 32, Laws of 1903, should be read as though it were written 
“appellant.” Hall & Son v. Dickey, 15 H. 590, 593 (1904). 

47. In construing a doubtful provision of an act, other 
provisions, the act as a whole, and its reason and spirit, may 
be considered; also the circumstances under which it was adopt- 
ed, the history which preceded it, and the consequences of pro- 
posed constructions; weight may be given to long continued, un- 
questioned and contemporaneous construction; if the provision 
“is borrowed, the construction placed upon it previously may be 
considered; repeals by implication are not favored; expressio 
unius est exclusio alterius. Carter v. 2d Judge, 16 H. 242, 
244 (1904). | 

48. It is the duty of courts to construe the language of 
an act, if possible, so as to avoid unconstitutionality.’ Terri- 
tory v. Miguel, 18 H. 402, 409 (1907). 

49.. The qualifications for voters under the municipal act 
(S. L. 1907, Act 118) (R. L. 1915, Chapter 118) being in 
conflict with those defined by the Organic Act may be disre- 
garded without impairing the validity of the remainder of the 
act. Emmeluth v. Board of Supervisors, 19 H. 171, 179 
(1908). , 

50. Where two statutes cover the same subject matter, 
and are inconsistent and repugnant to each other, the later 
. enactment prevails, being the last expression of the legislative 
will. Kauha v. Palolo Land & Improvement Co., 20 H. 987 
(1910). l 

51. Legislation is not to be nullified on the ground of 
uncertainty if it is susceptible of any reasonable construction 
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that will support it. Smithies v. Conkling, 20 H. 600, 604 
(1911). . 
59. Every reasonable view which may be taken of the 
language used in a statute should be resorted to in order to save 
the act from invalidity, and if it is capable of a restricted 
construction which would avoid conflict with the fundamental 
law, that construction should be adopted. Smithies v. Conk- 
ling, 20 H. 600, 604 (1911). 

58. The invalidity of a portion of a statute will not de- 
‘feat the whole act if the unobjectionable part is separable, com- 
plete and capable of enforcement. Territory v. Hoy Chong, 
21 H. 39 (1912); In re Atcherley, 19 H. 535, 542 (1909); 
Emmeluth v. Supervisors, 19 H. 171, 179 (1908); Territory 
v. Cunha, 15 H. 607, 609 (1904); Robertson v. Pratt, 18 H. 
590, 594 (1901); In re Walker, 9 H. 171, 174 (1898); 
Wing Wo Chan v. Hawn. Govt., 7 H. 498, 504 (1888). 

54, If the elimination of a portion of an act as void, 
would make the remainder, if allowed to stand, mean something 
different from what the legislature intended by that remainder, 
the latter cannot stand. Boyd v. Auditor, 15 H. 861 (1908). 

-55, When the valid and invalid parts of an act are so 
mutually connected with or dependent on each other as to 
warrant a belief that the Legislature intended them as a whole 
and that, if the invalid parts could not be carried into effect, 
the legislature would not pass the valid parts independently, 
the whole must fall. Territory v. Oahu County Supervisors, 
15 H. 365, 370 (1904). 

56. When the validity of a statute is questioned the same 
will not be determined by the court unless such determination 
is necessary to a decision of the case then before the court. 
Schoening & Co. v. Miner, 22 H. 196 (1914). 


2. Intention of Legislature. 


57. The intention of the makers of a statute is frequently 
to be collected from the cause or necessity for the statute; and 
whenever this intention can be discovered it ought to be fol- 
lowed with reason and discretion in the construction of the 
statute, although such construction may seem contrary to the 
letter of the statute. Riaxman v. Goodale, 1 H. 298, 300 [536, 
540] (1856); Shillaber v. Waldo, 1 H. 21, 25 (31, 38] 
(1848). 

58. No court will adopt a construction of a statute which 
will render it nugatory, when the language of the statute is 
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plainly susceptible of a construction which will give effect to 
the avowed purpose of the lawmakers and the declared object 
of the law. Rex v. Booth, 2 H. 616, 620 (1863). 

“59. The legislature must use language susceptible of such 
a construction as will express their intention, or that intention 
cannot be enforced. Rex v. Booth, 2 H. 616, 620 (1863); 
Territory v. Choy Dan, 20 H. 1, 3 (1910). 

60. In construing a statute the court must take into con- 
sideration the intention of the legislature as far as such inten- 
tion can be gathered from the text of the act itself, and must 
give effect to the act if possible. King v. Young Tang, 7 H. 
49, 58 (1887): 

61. The intent of the legislature is to be gathered from 
the language used, and general considerations of motive should 
not be resorted to unless the language is obscure or ambiguous. 
Shaw v. Boyd, 19 H. 88, 85 (1908). 

62 The reason and intention of the legislature will con- 
trol the strict letter of the law when the letter would lead to 
palpable injustice, contradiction and absurdity. In re Inter- 
Island S. N. Co., 91 H. 6, 8 (1912); Shillaber v. Waldo, 1 
H. 21, 25 [31, 38] (1848). 

63. In the absence of an obviously mistaken or inaccur- | 
ate use of words the letter of a statute will not be extended 
by construction to meet the alleged intent of the legislature 
where no injustice, absurdity, repugnance or inconvenience 
will result from a literal interpretation. In re Inter-Island 
Steam Nav. Co., 21 H. 6, 8 (1912). 

64. The manifest intent of the legislature must be given 
effect even though the statute should be thereby invalidated, 
because the act may be invalid if meaning what it says does 
not make the words of the act either dubious or ambiguous. 
In re Kalana, 22 H. 96, 110 (1914); Territory v. McDonald, 
17 H. 891 (1906). 


3. Meaning of Language. 


65. Statutes should be given such a construction as the 
plain sense of their language imports, when such sense is 
plain, and when obscure and ambiguous such a construction 
as will be consonant with the real intention of the law-makers, 
with reason, justice and good discretion. Shillaber v. Waldo, 
1 H. 91, 22 [31, 33] (1848). 

66. Even though a rigid construction of a statute would 
work great inconvenience, this can have no weight where the 
meaning of the statute is plain; for it is only when the 
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meaning is doubtful that consequences may be regarded in 
_the construing of a statute. Sawyer v. Paty, 1 H. 144, 147 
[254, 258] (1854). 

67. In case of an irreconcilable difference between the 
Hawaiian and English versions of a statute, it was held that 
the Hawaiian should control. Metcalf v. Kahai, 1 H. 225, 
226 [402, 404] (1856); Hardy v. Ruggles, 1 H. 255, 259 
[457, 463] (1856); Haalelea v. Montgomery, 2 H. 62, 68 
(1858); Rex v. Booth, 2 H. 616, 621 (1863). 

68. The rule that every construction which leads to an 
absurdity is to be rejected can only apply in doubtful expres- 
sions. Rex v. Tin Ah Chin, 3 H. 90, 97 (1869). 

69. Statutes must be interpreted according to the intent 
and meaning and not always according to the letter. Republic 
v. Ben, 10 H. 278, 282 (1896); Thomas v. Norton, 8 H. 67, 
69 (1890). 

70. The words of a statute should be taken in their 
usual sense unless there is sufficient to indicate that they were 
intended to be taken in some other sense. Ottmann v. Young, 
12 H. 308, 806 (1900); Thomas v. Norton, 8 H. 67, 69 
(1890). 

71. Statutory construction permits the implication of. 
words apparently intended for the purpose of upholding and 
giving force to the legislative will, but does not authorize the 
interpolation of conditions into a statute—additional terms— 
not found in the statute considered as a whole. In re Light- 
foot, 22 H. 298, 297 (1914). 

72. In construing a statute which makes it an offense 
“to obstruct the course of justice * * * in any suit or pro- 
ceeding, criminal or eivil,” the word “proceeding” must be 
considered as having been used in a broad sense, and not in a 
restricted one; and, so considered, an application pending be- 
fore a board of license commissioners for renewal of a license 
to sell intoxicating liquors is a civil proceeding. Territory 
v. Scully, 22 H. 618 (1915). 


4. Statutes as a Whole, and Intrinsic Aids to Construction. 


78. In construction of a statute, every part of it must 
be viewed in connection with the whole, so as to make all its 
parts harmonize, if practicable, and give a sensible and intelli- 
gent effect to each. Thomas v. Norton, 8 H. 67, 69 (1890). 

74. That which is implied in a statute is as much a part 
of it as what is expressed. Thomas v. Norton, 8 H. 67 (1890). 
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74a. The law should be construed as a whole in order 
to determine the intention of the legislature—the real end 
sought in all interpretation of statutes. In re Taxes, Oahu 
College, 15 H. 18 (1908). 

75. Where the intention of the legislature in the use of 
a word is made clear by the remaining language of the sec- 
tion, that intention is sufficiently expressed and must be given 
effect. Hall & Son v. Dickey, 15 H. 590, 593 (1904). 

76. In statutes, as well as in contracts, words are con- 
strued with reference to their collocation by the rule noscitur 
a sociis. Moir xw. Knell, 17 H. 188, 188 (1905). 

77. A statute should be so construed as to make it con- 
sistent in all its parts and so that effect may be given to every 
section, clause or part of it. Lyman v. Maguire, 17 H. 142, 
145 (1905); In re Pringle, 22 H. 557, 564 (1915). 

78. Where the meaning of a statute is doubtful resort 

may be had to the context to ascertain the meaning. County 
of Oahu v. Whitney, 17 H. 174, 181 (1905); Mankichi v. 
Hawaii, 190 U. S. 197; Hall & Son v. Dickey, 18 H. 
590, 593 (1904); Shillaber v. Waldo, 1 H. 99, 26 (81, 40] 
(1848). 
- 179. The whole statute must be read and all of its pro- 
visions considered together and the intent of the legislature 
gathered therefrom, giving to the words used their ordinary 
significations where a contrary intent is not manifest, keeping 
in mind the purpose or object of the statute and the ills, if 
any, to be remedied thereby Kamahu v. Bicknell, 22 H. 
209, 213 (1914). 


5. Presumptions to Aid Construction. 


80. The obligation rests upon the courts to vindicate 
every act of the legislature if possible and to show respect 
to its wisdom, its integrity and its patriotism, by presuming 
in favor of the validity of an act, until its violation of the 
constitution is establshed beyond all reasonable doubt. King 
v. Lau Kiu, 7 H. 489 (1888). 

81. The legislature in passing an act is presumed not to 
intend an absurdity. King v. Fernandez, 7 H. 505 (1888). 

82. The presumption that the legislature in adopting the 
statute of another jurisdiction adopts the construction thereof 
made by the courts of such jurisdiction cannot be permitted to 
prevail against a plain and obvious interpretation of a statute. 
Territory v. Chong Chak Lai, 19 H. 487, 489 (1909). 
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6. Extrinsic Aids. 


83. It is the duty of a court to regard a construction of 
a statute which has been practically regarded by the legislature 
from time to time in their action upon the general law. Hutch- 
ison v. Dawson, 8 H. 69, 72 (1868). 

84. Usage may be resorted to for the purpose of inter- 
preting words of a statute where their. meaning is uncertain. 
King v. Angee, 8 H. 259, 261 (1891). 

85. The construction of a statute affixed thereto for many 
years before territory is acquired by the United States should 
be considered as written into the law itself. Kealoha v. Castle, 
210 U. S. 149 (1908), arrirmrne, 17 H. 45 (1905). 

86. The testimony of members of the legislature which 
enacted a statute is inadmissible for the purpose of determin- 
ing the construction of the statute. Trent v. Fisher, 17 H. 
612, 618 (1906). SEE In re Pringle, 22 H. 557, 565 (1915). 

87. Courts give great weight in a doubtful case to the 
contemporaneous and unvarying construction put upon a stat- 
ute, by all persons dealing under it, and will not set aside 
such construction unless it is clearly erroneous. Pasquoin v. 
Sanders, 20 H. 352 (1911); Macfarlane v. Castle, 11 H. 166, 
178 (1897); Hilo Sugar Co. v. Mioshi, 8 H. 201, 204 (1890); 
Minister v. Popoy S. Co., 8 H. 125, 128 (1890); Hawn. 
Bell Tel. Co. Mutual Tel. Co., 5 H. 456, 460 (1885); 
Queen’s Hospital v. Collector, 9 H. 576, 580 (1894). SEE In 
re Pringle, 22 H. 557, 565 (1915). 

88. Where the terms of a statute which has received 
judicial construction are used in a later statute, whether 
passed by the legislature of the same state or country or by 
that of another, that construction is to be given to the later 
statute. Territory v. Pac. Coast Casualty Co., 22 H. 446, 
453 (1915). 

89. Where a statute punishes an act which was a criminal 
offense at common law, and the statute defines the act in gen- 
eral terms, resort may be had to the common law to ascertain 
the meaning of the statute. Territory v. Scully, 22 H. 618, 
629 (1915); King v. Angee, 8 H. 259, 260 (1891). 


7. Construction with Reference to Other Laws. 


90. The general system of legislation upon the same sub- 
ject matter may be taken into view in order to aid the con- 
struction of one statute relating to the same matter and it is 
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proper to consider statutes in part materia, whether they be 
repealed or unrepealed. Shallaber v. Waldo, 1 H. 21, 98 
[31, 34] (1848); Hardy v. Ruggles, 1 H. 255, 259 [457, 
-464] (1856). SEE In re Contested Elections, 15 H. 325, 332 
(1903). . 

91. Statutes on the same subject though made at different 
times and not referring to each other should be taken and con- 
strued together as one system and as explanatory of one anoth- 
er. Carter v. Bishop & Co., 3 H. 223, 229 (1870). 

92. <A statute should be construed with reference to the 
system of laws of which it is a part unless a contrary intention 
clearly appears. - Holt v. Wood, 18 H. 485, 486 (1907); 
Halstead v. Pratt, 14 H. 38, 39 (1902). 


8. Provisos and Exceptions. 


98. An exception in a statute is usually held to modify 
the clause nearest it, rather than a more remote clause. 
Estate of Lazarus, 11 H. 379 (1898); King v. Fernandez, 
7 H. 505 (1888). 

94. It is not a universal rule that a proviso applies only 
to the clause or paragraph immediately preceding it. Cooper 
v. Island Realty Co., 16 H. 92, 99 (1904); In re Kalana, 
22 H. 96, 108 (1914). SEE Smith v. Hamakua Mill Co., 
15 H. 648, 659 (1904). i 

95. An exception in a statute excludes from the purview 
a person or thing included in the words. Its office is to draw 
away from the operation of the statute matters which would 
otherwise be included. Territory v. Tan Yick, 22 H. 773, 776 
(1915). 


(b) PARTICULAR (LASSES oF STATUTES. 


96. Revenue laws are to be construed strictly, and doubts 
are resolved in favor of the public. Apokaa Sugar Co. v: Wil- 
der, 21 H. 571, 576 (1913); Holt v. Wood, 18 H. 485 
(1907); Tax Assessor v. Com. Cable Co., 16 H. 396,-400 
(1905); Valkenburg v. Treasurer, 14 H. 182, 183 (1902); 
Oahu R. & L. Co. v. Shaw, 12 H. 76, 77 (1899); Bishop v. 
Gulick, 7 H. 627, 630 (1889); Castle € Cooke v. Luce, 5 H. 
321, 324 (1885); Minister of Finance v. Bishop & Co., 3 H 
793, 794 (1877). SEE Seattle B. d M. Co. v. Treasurer, 
18 H. 117, 120 (1906). 

97. Penal statutes must be construed strictly and in 
favor of the liberty of the citizen. In re Kawahara Yasutaro, 
15 H. 667, 670 (1904); Territory v. Fernandez, 15 H. 188 
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(1903); Republic v. Vasconcelles, 11 H. 228 (1897); Queen 
v. Gay, 8 H. 468, 471 (1892); Lloyd v. Kalana, 8 H. 354, 
358 (1892); In re Brito, 7 H. 42, 43 (1887); King v. Ka- 
lailoa, 4 H. 39 (1877); King v. Asegut, 8 H. 540, 542 
(1874). 

98. A statute in derogation of the rights of persons must 
be strictly construed. Estate of Lunalilo, 3 H. 519 (1874). 

99. When a statute imposes penalties for neglect to do 
certain things, and specifies particulars, all other particulars 
not enumerated are excluded. Minister of Finance v. Bishop 
d Co., 3 H. 798, 798 (1877). 

100. Statutory requisitions are deemed directory only 
when they relate to .some immaterial matter where a com- 
pliance is a matter of convenience rather than of substance. 
In re Ashford, 4 H. 614, 616 (1883). 

101. A statute which is in derogation of the common law 
must be strictly construed. Maguire v. Tong Wo, 5 H. 41, 48 
(1883). 

109. A statute made a husband liable to arrest for deser- 
tion of his wife and failure to provide for her “as in sec- 
tion 1286, Civil Code, provided;” section 1286 was repealed 
and re-enacted under another form; it was held that husbands 
who failed to maintain their wives were still liable to arrest, 
in spite of the repeal of of the statute defining the manner of 
maintenance, it being possible to refer to the new statute for 
the definition of maintenance. Silva v. Silva, 8 H. 495 
(1892). 

103. Statutes conferring extraordinary public franchises 
are strictly construed. . Haw. Com. d Sug. Co. v. Kahului 
R. R. Co., 11 H. 478, 486 (1898). 

104. A provision in an act appropriating money to refund 
license fees (Act 52, S. L. 1913), providing that payments 
should be made “to such persons as have complied with . . 
Act 148, S. L. 1911,” justifies the auditor in refusing to issue 
warrants for the payment of claims under the later act which 
had not been examined and approved by the treasurer in ac- 
cordance with the requirements of the earlier act. In re Goo 
Wan Hoy, 22 H. 157 (1914). 

105. Penal statutes should be construed liberally in favor 
of the accused and should not be extended in terms by con- 
struction; but, the object and purpose of such statutes should 
not be defeated by refusing to give to the language used its 
-obvious and usual signification. Territory v. Scully, 22 H. 
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618 (1915); Republic v. Vasconcellos, 11 H. 228, 230 
(1897). 

106. The rule applicable to the construction of a mechan- 
is lien statute is that the requirements which are to be 
met by persons who may assert the lien must be strictly con- 
strued, but that the remedial portions of the statute are to be 
liberally construed. Lewers & Cooke v. Wong Wong, 22 H. 
765, 768 (1915). 


(c) Time or Taxine EFFECT. 


107. Statutes relating to court procedure are not to be 
construed so as to affect pending cases, unless their terms are 
so explicit that no other construction can fairly be made. 
Norton v. Paahana, 3 H. 300, 304 (1871). 

108. An act, expressed to take effect from its passage, 
amending in certain respects the former law relating to the 
selection of jurors but the provisions of which are not imme- 
diately applicable, is held under the circumstances not to 
operate as an immediate repeal of the former law so as to leave 
the subject unprovided for by statute from the passage of the 
amendatory act until its provisions become applicable. Mur- 
ray v. Lewis, 17 H. 23 (1905). 

109. Under R. L. See. 1777, as amended by L. 1908, 
Act 74 (R. L. 1915, Sec. 2412) the “ensuing year” for which 
jury lists are to be prepared is the year beginning the first of 
January, or at least not earlier than the 15th of December, 
following the preparation of such lists, and not the year begin- 
ning with the date upon which such lists are prepared; the 
amendatory act, therefore, although by its terms to take effect 
from its passage in April, 1905, was not applicable to jury lists 
for the September, 1905, term of court, and the lists prepared 
under the law prior to the amendment were applicable to such 
term. Murray v. Lewis, 17 H. 23 (1905). 

109a. An act authorizing an issuance of bonds was held 
to take effect upon its passage over the governor’s veto, although 
by its terms it was to “take effect” upon “its approval by the 
president,” the latter words being intended to refer to the pres- 
ident’s approval of the issuance of the bonds, under Sec. 55 of 
the Organic Act, and not to be an attempt to delegate power. 
Robinson v. Baldwin, 19 H. 9, 12 (1908). 


(d) Rerroactive OPERATION. 


110. There is no constitutional provision against retroact- 
ive legislation as such. Trent v. Fisher, 17 H. 612, 617 
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` (1906). SEE Peacock v. Republic, 11 H. 404, 409 (1898). 
111. The rule that a statute is to be construed as having 
only a prospective and not a retrospective operation has no 
application to a statute where the legislature in plain and 
unambiguous terms has expressly made it retrospective. With 
such a statute there is no room for construction. Apokaa 
Sugar Co. v. Wilder, 21 H. 571, 575 (1913). 


STENOGRAPHERS. 


Duty of court stenographer to furnish transcript to attorney 
general. SEE Attorney General, 11; Officers, 45, 48. 


STIPULATIONS. 


The opinion and decision of the supreme court upon an 
appeal should not be controlled, limited or construed by any 
reference to a stipulation of parties concerning the purpose of 
the appeal. In re Lewers & Cooke, Ltd., 19 H. 47 (1908). 


STREET RAILROADS. 


See Franchises, 3, 4, 5; Negligence, 2, 10, 11, 18, 16, 
17, 19. 

Degree of care required of a common carrier. SEE Car- 
riers 18. 


I. ESTABLISHMENT, CONSTRUCTION AND MAINTENANCE. 


1. No right was given to the minister of the interior by 
Civil Code $167 (R. L. 1915, $653 as amended) to grant a 
franchise for a strect railway in Honolulu; to obtain such a 
grant resort must be had to the legislature. Gulick v. Flower- 
dew, 6 H. 414, 489 (1883). 

2. The acts relating to the licensing of vehicles and driv- 
ers do not apply to street railways. King v. Wall, 7 H. 760 
(1889). 

3. The Hawaiian Tramways Company was held to have 
no right under its franchise to lay a double track, it having 
elected to lay a single track; nor to operate by electricity 
unless it did so in such a manner as to impose no additional 
servitude on the streets; nor to have an exclusive franchise. 
Honolulu R. T. & L. Co. v. Hawn. Tramways Co., 18 H. 868 
(1901). 


Street RAILROADS. 691 


4. The duty imposed on the street railway company by 
section 771, R. L. 1915, to pave or macadamize the portions 
of the streets oceupied by its tracks whenever the other por- 
tions of the streets are paved or macadamized is not limited 
to original construction, but requires the company to lay a 
pavement corresponding with a new pavement laid down by 
the proper governmental authority though the portion of the 
street occupied by the company had previously been macadam- 
ized. Honolulu Rapid Transit d Land Co. v. Territory, 21 
H. 186, 148 (1912). 

5. The necessity for repaving the streets is to be deter- 
mined by the governmental authorities having charge of such 
work. And in prescribing the kind of pavement to be used 
the authorities are not limited to that which was in ordinary 
use at the time of the granting of the franchise. Honolulu 
Rapid Transit & Land Co. v. Territory, 91 H. 186, 148 
(1912). 

6. Under section 797, R. L. 1915, the duty is imposed 
on the street railway company to pave its portion of the street 
so as to conform to a new pavement laid down on the rest of 
the street by the city and county of Honolulu, whether the 
duty is enjoined by section 771, R. L. 1915, or not. The word 
“Territory” as used in section 797 is equivalent to ‘“Govern- 
ment” and includes street improvements made by the munici- 
pality. Honolulu Rapid Transit & Land Co. v. Territory, 
21 H: 186, 144 (1919). 

7. The obligation of the street railway company as to 
paving is defined and fixed by the franchise act. The super- 
intendent of public works has no discretion to authorize or 
direct the laying of a pavement of a kind different from that 
used by the government. Honolulu Rapid Transit € Land Co. 
v. Territory, 21 H. 186, 145 (1912). 

8. Notice to the railway company that it shall conform 
to a patented bitulithic pavement laid upon a concrete founda- 
tion put down on a certain section of King street, in Hono- 
lulu, by the municipal authorities does not constitute an un- 
reasonable requirement, it not appearing that the cost would 
be excessive or that the owner of the patent contemplated exact- 
ing conditions other than payment of the price of the material 
and the cost of laying the pavement, and no claim being made 
that the pavement was not an approved one, or that the action 
of the municipality in laying it was in any way improper or 
inappropriate, though nearly one-half of the life of the fran- 
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chise has expired, and at the end of the term of the franchise 
the ties could be taken up only with much difficulty. Hono- 
lulu Rapid Transit & Land Co. v. Territory, 21 H. 186, 147 
(1912). 
A I. REGULATION AND OPERATION. 


9. Where a demand is made for fare in excess of that 
allowed by law, it is not necessary to prove that the excessive 
fare was paid, in order to recover a penalty provided by law 
to be forfeited by a street railroad in case it should “demand” 
such excessive fare. Ballou v. Hawn. Tramways Co., 10 H. 
376 (1896). 

10. A passenger on the cars of the Honolulu Rapid Tran- 
sit and Land Company may not lawfully be charged more than 
five cents for a continuous ride from the corner of King and 
Keeaumoku streets, along King, McCully, Beretania and Alex- 
ander streets to Wilder avenue. Such a passenger is entitled, 
without the payment of an extra fare, to transfer from the 
King street to the McCully street line and to receive a transfer 
ticket therefor. Dickey v. Rapid Transit Co., 15- H. 304 
(1908). SEE arso Dickey v. Hawn. Tramways Co., 10 H. 
878 (1896); Ballou v. Hawn. Tramways Co., 10 H. 876 
(1896) ; Dickey v. Hawn. Tramways Co., 10 H. 387 (1896); 
Hawaiian Tramways Co. v. Sturdevant, 10 H. 597 (1897). 

11. The right of way mentioned in section 778, R. L. 
1915, does not require that persons lawfully using the highway 
shall not pass in front of the defendant’s cars under any cir- 
cumstances, nor authorize defendant’s cars to cross intersecting 
streets at times and under circumstances endangering the lives 
or property of persons attempting to cross in front of the ears. 
The defendant corporation’s duty requires it to exercise due 
and proper care to avoid injury to other persons. Fuller v. 
Honolulu R. T. d L. Co., 16 H. 1 (1904); Bunhichi v. Hono- 
lulu R. T. & L. Co., 18 H. 475, 479 (1907); Dong Chong v. 
Honolulu R. T. & L. Co., 16 H. 272 (1904). 

12. A street car company and others have equal rights 
to the use of the streets and although the company has superior 
rights to some extent to the use of its tracks, its servants are 
bound to exercise due care to avoid injury to the person or 
property of others. Dong Chong v. Honolulu R. T. & L. Co., 
16 H. 272, 276 (1904). 

13. The Hotel street line of the H. R. T. & L. Co. and 
the King street line of said company become connecting lines 
at the point where said Hotel street line enters King street 
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on the north side of Nuuanu stream. A passenger on said. 
King street line going toward Palama is entitled to a transfer 
to a King street car going toward Fort street. Rhodes v. Rapid 
Transit Co., 16 H. 319, 325 (1904). 

14. A rule requiring a passenger to pay a fare or present 
a transfer in order to be entitled to ride upon a car of a street 
railway company is a reasonable rule. Where a passenger is. 
entitled to a transfer, but has failed to obtain it through the 
fault of an agent or conductor of a street railway company, 
it is the duty of the passenger upon boarding a car upon a. 
connecting line to pay the fare demanded by the conductor 
and seek redress against the company for a violation of the 
passenger’s right in refusing the transfer. Rhodes v. Rapid 
Transit Co., 16 H. 81% 330 (1904). 

15. A passenger wrongfully refused a transfer to a con- 
necting line by a street car company is entitled to compensa- 
tory damages, including damages for humiliation, mental suf- 
fering and injured feelings. Rhodes v. Rapid Transit Co., 
16 H. 819, 331 (1904). 

16.. After defendant accepted plaintiff as a passenger on 
a trailer attached to a motor car and took his fare and provided 
him with a seat, held, it had no right to detach the trailer from 
the motor car before plaintifi’s destination was reached and 
insist on plaintiff proceeding in the motor car unless it fur- 
nished to plaintiff as good accommodations in the motor car 
as he had had on the trailer. Ashford v. Rapid Transit Co., 
16 H. 580 (1905). 

17. A passenger may rely on a representation of a street: 
car conductor that a transfer was good at a particular point 
from one line to another parallel line running in the same 
direction two short blocks distant, the transfer being punched 
in a blank space in the column of lines to which transfers: 
are usually given but containing nothing to indicate that it: 
was not good as represented. Jeffs v. Rapid Transit Co., 
17 H. 241 (1905). 

18. Injunction is the proper remedy to restrain the threat-. 
ened violation by a street railway of a statutory duty to main- 
tain in operation at all times a sufficient number of cars. 
Territory v. Honolulu Rapid Transit Co., 18 H. 558, 562 
(1908). Reversep: 211 U. S. 282 (1908). 

19. Under the terms of its franchise the Honolulu Rapid 
Transit and Land Company is not entitled to reduce the service 
upon any one street in Honolulu simply because it has not 
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made profit from the receipts from that one street. Territor 
v. Honolulu Rapid Transit Co., 18 H. 558, 565 (1908). Re 
VERSED: 211 U. S. 282 (1908). 

20. The rights and obligations of persons using vehicles 
on the streets and of street railway companies operating cars 
thereon are mutual and reciprocal. <A street ear cannot over- 
take and run down a vehicle under ordinary circumstances 
without negligence or willful wrong. Robinson v. Honolulu 
R. T. & L. Co., 20 H. 426, 480 (1911). Sexs Ferreira v, 
Honolulu R. T. CI Co., 16 H. 615 (1905); Dong Chong v. 
Honolulu R. T. & L. Co., 16 H. 272 (1904). 


SUBMISSION OF CONTROVERSY. 


1. When in a statutory submission the facts disclose a 
fundamental question decisive of the rights of the parties, al 
though it be not the question submitted, the court must con- 
sider it. Paahana v. Bila, 3 H. 725 (1876). 

2. The court will not entertain a submission where it 
` appears that no action could be brought on the facts submitted. 
Bishop v. Judd, 4 H. 99, 89 (1877). 

3. Where a submission did not show with certainty that 
a material fact was agreed upon, it requiring evidence to es- 
tablish same, the case was dismissed without prejudice. But- 
terfield v. Bon, 12 H. 337 (1900). 

4. The public, or any person not a party to a submission 
on agreed facts, whose interests may be affected adversely, is 
not precluded by the decision on a submission. Hon. R. T. & 
L. Co. v. Hawn. Tram. Co., 18 H. 363, 877 (1901). 

5. Where, in a submission on agreed facts without action, 
the case presented is such that an enforceable judgment cannot 
be entered, the proceedings should be dismissed. Honolulu 
Rapid Transit & Land Co. v. Territory, 21 H. 171 (1912). 


| SUBROGATION. 
Ser Fire Claims, 1, 5. 


1. The Hawaiian government having paid a mortgage 
debt upon private land of the king under the mistaken idea 
that it was crown land is subrogated to the rights of the mort- 
gagee and has a lien on the premises to the extent of its value 
at the time the mortgage was released. (Judd, C. J. solus.) 
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Kapena v. Kaleleonalani, 6 H. 579 (1885); Hawn: Govt. v. 
Cartwright, 8 H. 697 (1890). 

-2.. One who pays the amount due upon a mortgage debt, 
upon the promise of the mortgagor to convey to him an inter- 
est in the land, will be subrogated to the rights of the mort- 
agee to the extent of his payment. Peenahele v. Toomey, 
11 H. 44 (1897). . 


SUNDAY. 


1. When the last day within which a notice of appeal 
may be filed falls on Sunday the notice ‘may be filed on the 
following day. Scott v. Linder, 18 H. 7 (1906). 

2. With the exceptions made by statute concerning the 
issue of certain writs of necessity Sunday is a dies non jurid- 
wus. Scott v. Linder, 18 H. 7, 8 (1906); Territory v. Ah On, 
17 H. 19, 91 (1905). 

3. W hen the last day within which a nomination paper 
may be filed falls on Sunday, such paper may not be filed on 
the following day. Chandler v. Mott-Smith, 19 H. 225 
(1908). 


l SUPERSEDEAS. 
See Appeal and Error, IX; Prohibition, V. 


1. A supersedeas always operates as a stay of execution 
and suspends the enforcement of a judgment or decree by exe- 
cution or other process. Carter v. Gear, 16 H. 289 (1904). 

2. Under R. L. 1915, See. 2510, execution cannot issue 
pending appeal unless upon good cause shown and an oppor- 
tunity given to stay execution by filing a supersedeas bond. 
In re Hutchins, 15 H. 624 (1904). 


TAXATION. 


Constitutionality of taxation laws. SEE Constitutional 
Law, IX. 

License fees and taxes on occupations. SEE Licenses. 

Imposition of stamp duties. SEE Stamp Duties. 


I. NATURE AND EXTENT OF POWER IN GENERAL. 


1. Revenue laws are to be construed strictly, and doubts 
are resolved in favor of the public. Minister of Finance v. 
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Bishop £ Co., 8 H. 798, 794 (1877) ; Castle & Cooke v. Luce, 
5 H. 321, 324 (1885); Bishop v. Gulick, 7 H. 627, 630 
(1889); Oahu R. £ L. Co. v. Shaw, 12 H. 76, 77 (1899), 
Valkenburg v. Treasurer, 14 H. 182, 183 (1902); Taa Asses. 
sor V. Com. Cable Co., 16 H. 896, 400 (1905); Holt v. Wood, 
18 H. 485 (1907); Apokaa Sugar Co. v. Wilder, 21 H. 571, 
576 (1913). Sre Seattle B. € M. Co. v. Treasurer, 18 H. 
117, 120 (1906). 

2, The legislature always had and still has the power of 
special legislation, at least in the matter of taxation. Naone 
v. Thurston, 1 H. 990, 221 (899, 395] (1856); Rea v. Booth, 
2 H. 616, 627 (1863). SEE In re Craig, 20 H. 488, 490 
(1911) ; In re Kalana, 22 H. 96, 103 (1914). 

3. In passing tax bills legislatures are presumed to n 
careful to include in the schedules all the items upon which 
they intend a tax to be levied, and to express themselves so 
clearly that there can be no reasonable doubt as to the articles 
intended to be taxed. Minister of Finance v. Bishop & Co, 
3 H. 793, 794 (1877). 

4 A payment of taxes under a covenant in a lease is 
clearly in the nature of a payment of rent to the lessor, and 
is not a payment of taxes so far as the lessee is concerned. 
In re Tax Assessment Appeals, 11 H. 235, 240 (1897). 

4a. Statutes levying taxes are strictly construed and are 
not extended by implication beyond the clear import of the 
language used. Valkenburg v. Treasurer, 14 H. 182 (1902). 

5. Sections 1036, 1037 and 1038, Revised Laws 1905, in 
so far as they relate to the imposition, assessment and collection 
of rates for the use of the publie sewers in the city and county 
of Honolulu constitute an illegal delegation of the taxing 
power, and are invalid. (R. L. §§1036, 1037, 1038, repealed 
by Act 158, 1911.) McCandless v. Campbell, 20 H. 41l 
(1911). l 

5a. The sewer. rates provided for by section 1036 of the 
Revised Laws 1905, in view of the provisions of ordinance 
No. 6 of the city and county of Honolulu and the plumbing 
regulations of the board of health constitute a tax, and are, 
therefore, subject to the principles which govern the imposi 
tion and assessment of taxes. (R. L. §1036 repealed by 
Act 158, S. L. 1911.) McCandless v. Campbell, 20 H. 411 
(1911). l : 

6. The legislature has no power to levy taxes except for 
public purposes. In re Cummins, 20 H. 518, 529 (1911) 
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T. The statute of limitations does not run against the 
erritory in an action to recover taxes. Keola v. Parker, 21 H. 
197 (1918); Tax Assessor v. Kaanaana, 18 H. 252 (1907). 


1. CONSTITUTIONAL REQUIREMENTS AND RESTRICTIONS. 


` 8. The taxation of water as the property of a ditch com- 

any and again as giving increased value to land irrigated by - 
t is double taxation and illegal. Haiku Sugar Co. v. For- 

under, 6 H. 532 (1884); Alexander v. Fornander, 6 H. 322, 
325 (1882). See Haiku Sugar Co. v. Birch, 4 H. 275 
(1880). Compare In re Taxes Waiahole Water Co., 21 H. 
$76 (1913); In re Johr Ii Estate, 15 H. 546, 551 (1904). 
Sez In re Booth, 15 H. 516 (1904). 

9. Duplicate taxation is illegal. Haiku Sugar Co. v. 
Fornander, 6 H. 532, 534 (1884); Castle v. Luce, 4 H. 63, 
TT (1879). 

10. Under a tax law not now in force it was held that 
the fact that mortgaged property is taxed did not make a tax 
on the mortgage also double taxation. Hackfeld v. Luce, 
4 H. 172 (1879); Bishop v. Judd, 4 H. 29, 36 (1877). 

11. The presumption is against duplicate taxation. Alex- 
ander v. Fornander, 6 H. 322, 325 (1889). 

12. The legislature has the power to classify objects of 
taxation, but selections cannot be made out of a class for 
taxation, and others of the same class be exempted. Campbell 
v. Shaw, 11 H. 112, 121 (1897). 

18. The legislature may classify the objects of taxation, 
provided the classification is not merely arbitrary. Robertson. 
v. Pratt, 18 H. 590, 610 (1901). 

14. Duplicate taxation is not necessarily invalid. In 
construing a statute there is, no doubt, a presumption against 
such an intention on the part of the legislature to produce 
such a result, and a tax that is duplicate may be invalid. 
because it operates as an unjust discrimination. Robertson. 
v. Pratt, 18 H. 590, 612 (1901). 


HI. LIABILITY OF PERSONS AND PROPERTY. 
-(a) PRIVATE Persons AND Property IN GENERAL. 


15. Under the contract labor laws it was held that the 
laborer, and not his master, was liable for personal taxes of 
the laborer. In re Lewers, 8 H. 21 (1867). 

16. Taxes cannot be assessed on personal property not in 
Hawaii. Hackfeld v. Minister of Finance, 8 H. 292 (1871). 
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17. Under a tax law no longer in foree it was held that 
a mortgage was to be treated as a note which is secured and 
equally liable to taxation with unsecured notes, and real estate 
was to be treated without reference to the credit obtained 
upon it. Bishop v. Judd, 4 H. 29, 36 (1877); Hackfeld v. 
Luce, 4 H. 172 (1879). Compare Turton v. Kapena, 5 H. 
278 (1885). 

18. Though a personal tax cannot be assessed against a 
non-resident, nor can the property of a non-resident be taxed 
unless it has an actual situs within the jurisdiction, it is quite 
competent for any government to provide that any tangible 
personal property situated within its Jurisdiction may be taxed 
there irrespective of the residence of its owner. Mackfeld & 
Co. v. Luce, 4 H. 172, 177 (1879). 

19. Taxes on growing crops of cane, eed on land of 
a sugar company by outside planters, under an agreement 
with the company that the growing crops shall be the prop- 
erty of the planters, are properly assessed to the planters. 
Wailuku Sugar Co. v. Aholo, 6 H. 267 (1880). 

20. It is double taxation to assess an irrigation ditch and 
also the water therein. Alexander v. Fornander, 6 H. 899, 
325 (1882) ; Haiku Sugar Co. v. Fornander, 6 H. 589 (1884). 
Sun Haiku Sugar Co. v. Birch, 4 H. 275 (1880); In re Booth, 
15 H. 516 (1904). 

.21. Only actual cash in hand is taxable. McBryde v. 
Kala, 6 H. 529, 531 (1884). 

22. The imposition of a tax upon promissory notes, book 
debts, accounts owing, in fact every species of mere representa- 
tives of value was held illegal under ©. C. $483 (SEE R. L 
1915, §1240). McBryde v. Kala, 6 H. 529 (1884). 

23. Where sugar had been loaded on a vessel in Hono- 
lulu, and the bills of lading thereof signed and mailed to 
foreign consignees prior to the day when taxes fell due, but 
the vessel did not sail until noon of such day, the sugar was 
held to be still in the possession of the shippers for purposes 
of taxation, and taxable to them. Brewer v. Luce, 6 H. 554 
(1885). 

24. The duty of ascertaining who the true owner of 
property may be is not cast upon the assessor; the law imposes 
taxes In rem and the res is taxable in the hands of the person 
holding it, and the collector need not look further. Brewer 
v. Luce, 6 H: 554, 555 (1885). 

25. Sugar which was on board a vessel which had cleared 
from the port of Hilo the day before taxes became due, but 
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was becalmed in the bay until after midnight of said day 
was held Hable to taxation in Hawaii. Hilo Sugar Co. v. 
Minister of Finance, 7 H. 665 (1889). 

26. The property of an absent owner does not escape tax- - 
ation because it is in the possession of another person. Hilo 
Sugar Oo. v. Minister of Finance, 7 H. 665 (1889). 

27. The owner of property on the date when a tax 
falls due is liable for the tax. Jones v. Norris, 8 H. 71, 73 
(1890); Hilo Sugar Co. v. Minister of Finance, 7 H. 665 
(1889). See Brewer & Co. v. Tax Collector, 6 H. 554 
(1885) ; Cooper v. Island Realty Co., 16 H. 92, 95 (1904). 

28. A life interest in real property has an assessable value, 
although not saleable, and so also of a leasehold with a clause 
against assignment. Knudsen v. Stolz, 8 H. 81 (1890). 

29. The bank, and not the depositors, is liable for taxes 
on the deposits that are in the bank on the date when taxes 
are due. Hawn. Govt. v. Bishop & Co., 8 H. 102 (1890). 

30. <A private agreement between the landlord and ten- 
ant that the latter should pay the taxes does not affect the 
liability of the landlord to the government. Hilo Sugar Co. 
v. Tucker, 8 H. 148 (1890); Brown v. Smith, 8 H. 677, 678 
(1889) (Dole, J. solus.) SEE Oahu Railway Co. v. Ewa 
Plant. Co., 15 H. 318, 323, 408 (1903). 

31. An agent of an undisclosed principal who is in pos- 
session and control of property on the date when taxes become 
due, is liable personally for the taxes thereon. Skinner & Co. 
v. Gulick, 8 H. 189 (1890). 

32. A contract whereby one party agrees to plant and 
‘cultivate cane and the other agrees to manufacture sugar 
therefrom was held not a taxable contract. Kekaha Sugar Co. 
v. Hawn. Govt., 8 H. 293 (1891). 

33. The vendor in an executory agreement to sell land is 
liable for taxes upon the same. Shaw v. Booth, 14 H. 117 
(1902). 

34. Promissory notes and accounts are not “contracts” 
- within the meaning of R. L. 1915, See. 1240, and are not 
taxable. Assessor v. Brewer & Co., 15 H. 29, 89 (1908). 

. Goods purchased without and not yet within the terri- 
tory at the date of assessment, are not taxable under the laws 
of this territory. Assessor v. Castle d Cooke, 15 H. 50 
(1903). 

36. If land with water rights appurtenant thereto and 
used solely in connection therewith, is assessed in full, inelud- 
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ing whatever added value it has by reason of such water rights 
when used solely in connection therewith, such water rights 
cannot be further assessed apart from the land. In re Booth, 
15 H. 516 (1904). 

37. The submarine cables are not to be treated as real 
estate under the tax laws. Assessor v. Com. Cable Co., 16 H. 
396 (1905). 

38. Where a lessee subleased to a plantation at a rental 
to consist of a proportion of the profits from the plantation, 
the lessee’s interest is assessable, although the plantation pays 
taxes on its business as an enterprise for profit. In .re Taxes 
O. R. & L. Co., 16 H. 564 (1905). 

39. An assessment of taxes to an “estate” is not author- 
ized. Long v. Holt, 17 H. 198 (1905); Holt v. Savidge, 
17 H. 84 (1905); Brown v. Smith, 8 H. 674 (1889) (Dole, 
J. solus.) 

40. Under the statute which authorizes an assessment of 
property as a whole which consists of several items combined 
as the basis of an enterprise for. profit it is the property and 
not the enterprise that is assessable. Gay & Robinson v. Asses- 
sor, 17 H. 237 (1905). 

41. The obligation of the citizen to pay his taxes is re- 
garded as a continuing public duty, which is discharged only 
by their payment. Keola v. Parker, 21 H. 597, 601 (1918); 
In re Kalana, 22 H. 96, 104 (1914). 

49. When by virtue of a conveyance water rights have 
been severed in ownership from the lands to which they were 
originally appurtenant, the water rights may be assessed sep- 
arately for purposes of taxation. In re Taxes, Waiahole Water 
Co., Lid. 21 H. 679 (1918); In re John Ii Estate, 15 H. 
546, 551 (1904). Sex In re Booth, 15 H. 516 (1904). 


(b) Corporations AND (CORPORATE STOCE AND PROPERTY. 


43. Under a tax law, not now in force, providing for the 
taxation of stocks in corporations it was held that to tax the 
property of the corporation and also the shares of stock was 
double taxation and void. Castle v. Luce, 4 H. 63 (1878). 
Compare Bishop v. Judd, 4 H. 99, 37 (1877); In re Brewer 
& Co., Lid., 15 H. 29 (1903). 

44, The reserve fund of a corporation consisting of ered- 
its, and not cash, is not taxable. Brewer v. Luce, 6 H. 554 
(1885). 
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45. Under a statute (Act 37, S. L. 1886) (R. L. 1915, 
Sec. 1240) providing for the taxation of “contracts” and 
“public bonds,” the bonds of the Oahu R. & L. Co. were held 
not taxable either as public bonds or contracts.. Oahu Railway 
£ Land Co. v. Brown, 8 H. 163 (1890). ; 

46. Under the term “combined property” as used in Sec. 
1241, R. L. 1915, no property is made taxable which is not 
included within the definitions of the terms “real property” 
and “personal property” set forth in Secs. 1239 and 1240. 
Assessor v. Brewer & Co., 15 H. 29 (1908). 

47. “Enterprise,” as used in the third paragraph of sec- 
tion 1241, R. L. 1915, means “the combined property which 
forms the basis of an enterprise.” Assessor v. Brewer & Co., 
15 H. 29, 34 (1908); Inter-Island 8. N. Co. v. Shaw, 10 H. 
624, 630 (1897). 

48. The “aggregate value” of the property of an enter- 
prise as used in the tax law (R. L. 1915, Sec. 1241) means 
the value of the property as a unit and not as a collection 
of separate items. Assessor v. Brewer & Co., 15 H. 29, 34 
(1903). 

49. Under the term “enterprise” as used in the tax laws 
no property is made taxable which is not included within the 
definitions of “real property” and “personal property.” Asses- 
sor v. Brewer & Co., 15 H. 29, 34 (1903). 

' 50. The stocks and bonds of private corporations are not 
taxable under the existing laws of Hawaii. Assessor v. Brewer 
é Co., 15 H. 29, 85 (1908); Oahu R. & L. Co. v. Brown, 

. 8 H. 163 (1890). 

51. Section 817, ©. L. (R. L. 1915, Sec. 1236) providing 
that with certain exceptions all “real and personal property 
within the territory shall be subject to an annual tax of one 
per cent. upon the full value of the same” authorizes a tax 
upon six miles of submarine cables lying beyond the line of 
low water mark on the island of Oahu and within the zone 
of three miles in its surrounding waters. Assessor v. Com. 
Cable Co., 16 H. 396 (1905). 

59. Plantation agency contracts have cash es which 
can be appraised and are taxable. In re Taxes, Agency Con- 
tracts, 16 H. 584 (1905); In re Brewer & Co., 15 H. 29, 36 
(1903). 

53. National bank shares are not “public stocks” and can- 
‘not be taxed as such in the absence of a statute authorizing such 
taxation. Tax Assessor v. Robinson, 18 H. 425 (1907). 
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54. An assessment of taxes to the “Hui of Kahana” is 
not authorized by statute. In cases of Hawaiian land huis 
the assessments should be to the individual members upon their 
respective undivided interests as tenants in common in the 
lands of the huis. In re Taxes, Hui of Kahana, 21 H. 676 
(1913). 

(e) EXEMPTIONS. 


55. Property devised to a church is not exempt from 
taxation unless it is in the form named in the statute. as 
exempt. Mott-Smith v. Kockemann, 3 H. 320 (1872). 

56. A Mormon minister is exempt from the payment of 
personal taxes as a “clergyman of a Christian denomination” 
under Civil Code, §513 (R. L. 1915, ļ$1243). Kupau v. 
Richards, 6 H. 245 (1879). E 

57. Under a statute exempting property “belonging to 
private schools” from taxation it was held that only property 
used and occupied by such schools was exempt, not property 
the income of which was applied to the support thereof. 
Bishop v. Gulick, 7 H. 627 (1889). SEE Mott-Smith v. Kocke- 
mann, 3 H. 320 (1872). 

58. An exemption from taxation is not a grant of land- 
or money and where a constitution forbade such grants to pri- 
vate schools, their property may be properly granted exemption 
from taxation. In re Taxation of Private Schools, 10 H. 315 
(1896). 

59. The exemption of coffee trees and tools from taxation 
relieves the owner of coffee lands from taxation on a value: 
greater than the purchase price of the land, unless it appears. 
that the lands have increased in value by some other cause 
than the growing of coffee thereon. Russel v. Tax Assessor, 
11 H. 689 (1899). 

60. A coal handling plant comes within the terms of a 
statute exempting from taxation property of a railroad “fairly 
necessary for the reasonable maintenance and operation of 
the road of the company.” Oahu R. € L. Co. xv. Shaw, 12 H. 
76 (1899). 

61. Income derived from property exempt from taxation 
is also exempt. Oahu R. € L. Co. v. Pratt, 14 H. 126, 130 
(1902). 

62. Wharves, warehouses and scales are “fairly necessary 
to the reasonable construction, maintenance and operation” of 
-a railroad, and come within the terms of a statute exempting 
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such property from taxation. Oahu R. € L. Co. v. Pratt, 
14 H. 196, 129 (1902). 

63. <A failure to make return of exempt property and 
claim the exemption is not a waiver by the taxpayer of the 
right to demand the exemption. Assessor v. Oahu College, 
15 H. 18, 22 (1903). 

64, Forest land used in constructing dams, reservoirs, 
electrical power works, and for taking water for irrigation is 
not exempt from taxation. Jn re Ii Estate, 15 H. 546 
(1904). 

65. The franchise of the Honolulu Rapid Transit and 
Land Company is not excluded or exempt from taxation by 
the territory cither under the provisions of the franchise act 
or as being a federal franchise. Rapid Transit Co. v. Assessor, 
18 H. 15 (1906); Rapid Transit Co. v. Assessor, 18 H. 666 
(1908). Arrrmugp: 911 U. S. 187, 145 (1908). 

66. A lessor’s interest in land in actual use by the lessee 
for the production of pineapples is not exempt from taxation 
under R. L. 1905, See. 1223 (no longer in force). Tax Asses- 
sor v. Wood, 18 H. 485 (1907); Tax Assessor v. Oahu R. & 
L. Co., 18 H. 528 (1908). 
< 67. The proposition that exemptions from taxation are 
strictly construed, in other words, that taxation is the rule 
and exemption the exception, is well settled. Holt v. Wood, 
18 H. 485 (1907); O. R. & L. Co. v. Shaw, 12 H. 76, 77 
(1899); Bishop v. Gulick, 7 H. 627, 680 (1889). SEE Castle 
& Cooke v. Luce, 5 Il. 891, 324 (1885). 

68. A covenant by a lessee who cultivates pineapples to 
pay taxes assessed on lessor’s interest does not make the lessor’s 
interest exempt from taxation. Tax Assessor v. Oahu R. & 
` L. Co., 18 H. 528 (1908). 

69. A general exemption from taxation for a definite 
period is repealable by subsequent legislation. In re Tares, 
Pineapple Companies, 19 H. 193 (1908). 

70. S. L. 1907, Act 77, exempting all property, real and 
personal, used in the cultivation and production of pineapples 
does not exempt establishments for canning pineapples. A 
proviso that such exemption shall not apply to land in excess 
of forty acres does not limit the exemption of personal prop- 
erty. In re Taxes Pineapple Companies, 19 H. 193 (1908). 

70. S. L. 1907, Act 77, exempting all property, real and 
personal, used in the cultivation and production of pineapples 
‘does not exempt establishments for canning pineapples. <A 
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proviso that such exemption shall not apply to land in excess. 
of forty acres does not limit the exemption of personal prop- 
erty. In re Taxes Pineapple Companies, 19 H. 198 (1908). 

71. Under S. L. 1907, Act 77, exempting all property, 
real and personal, used in the cultivation and production of 
pineapples, provided that such exemption shall not apply to 
land in excess of forty acres, growing crops of pineapples on 
land in excess of forty acres are not exempt. Re Taxes, Pine- 
apple Companies, 19 H. 230 (1908). 

72. Property used in the construction of a water system. 
created in the main for the purpose of supplying water to a 
cane-planting corporation and only incidentally for the purpose 
of selling water to the general public is not under Act 186 of 
the Laws of 1907 (R. L. 1915, Sec. 1250) exempt from taxa- 
tion. In re Taxes, Waiahole Water Co., Lid., 21 H. 679: 
(1913). 

IV. LEVY AND ASSESSMENT. 
(a) Levy AND APPORTIONMENT. 


73. The combined values of the lessor’s and the lessee’s 
interests in land may, according to the circumstances, be: 
greater or less than or equal to the value that the land would 
have if it were not subject to the lease. In re Hawaii Land. 
Co., 18 H. 699 (1901). Campare Hilo Sugar Co. v. Tucker, 
8 H. 148 (1890). 

74, An assessment on a tract of land is not void because: 
a small portion thereof was not owned by the party assessed. 
Shaw v. Booth, 14 H. 117 (1902). 

75. Under the income tax law which requires each cor- 
poration to make a return in “its taxation division” and also- 
all persons and corporations to make their returns in the taxa- 
tion division in which they “reside, locate or do business,” 
corporations as well as persons should in general make their- 
returns in the division in which they reside, if they reside 
in the territory, and in the division in which they do busi- 
ness, if they reside without the territory; not in the division. 
in which their property is situated, if that is a different divi- 
sion. County of Kauai v. Holt, 17 H. 146 (1905). 

76. A taxpayer cannot complain if he is properly assessed, 
irrespective of whether someone else is properly assessed or 
not. Oahu R. & L. Co. v. Assessor, 17 H. 163, 165 (1905); 
Inter-Island S. N. Co. v. Shaw, 10 H. 624, 640 (1897). 
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77. The fact that other properties have been assessed 
too low, does not afford a reason for reducing an assessment, 
if it has been made in good faith. In re Taxes, Catholic Mis- 
sion, 22 H. 764 (1915); Chilton v. Shaw, 18 H. 250 (1901). 


(b) Assessors AND PROCEEDINGS FOR ASSESSMENT. 


78. The tax collector under a former system of assess- 
ment and collection of taxes was held not to be responsible 
for the nonfeasance or malfeasance of assessors or any other 
officers. . Waterhouse v. Webster, 2 H. 259, 266 (1860). 

79. Under a former tax law it was held that the minister 
of finance had authority to make general rules for the assess- 
ment and collection of taxes but only in cases not provided 
for by law, and that he had no authority to relieve in any 
particular case of hardship suffered under operation of the 
law. Widemann v. Minister of Interior, 8 H. 789 (1877). 

80. One who has lost his right of appeal from an assess- 
ment by failure to make a return as required by law, cannot 
afterwards inspect the tax list at a given date for the purpose 
of appealing. Union Feed Co. v. Luce, 7 H. 64, 67 (1887). 

81. The statute requiring a tax assessor to perform cer- 
tain of his duties on or before certain dates is directory only, 
and failure to perform the same within the times limited 
does not make the assessment void; and any irregularity can 
be complained of by a taxpayer only to the extent of his 
injury. Union Feed Co. v. Luce, 7 H. 64, 68 (1887). 

82. <A return by a taxpayer, giving the acreage of its 
lands, their character and value, and the names of the lands, 
complies with the provision of the tax laws, which requires 
the return to give the description, situation and value of the 
real estate. Hilo Sugar Co. v. Austin, 8 H. 276 (1891). 

83. Under a former tax law by the terms of which a 
circuit or police judge “together with two disinterested persons 
appointed by the minister of finance” constituted the tax appeal 
court, a postmaster was held not to be a disinterested person. 
Hutchinson Sugar Co. v. Hawn. Govt., 8 H. 308 (1891). 

84. A tax assessor may waive the failure to make a com- 
plete return within the statutory time. In re Bishop Estate, 
13 H. 671, 675 (1901). 

85. An assessment of unreturned property is held un- 
appealable. Assessor v. Lam Wo Sing, 15 H. 60 (19058). 


706 TAXATION. 


(c) MODE oF ASSESSMENT IN GENERAL. 


86. Under a law no longer in force providing that a 
mortgagor should pay the tax upon the amount of the mort- 
gage and credit the same in his account with the mortgagee 
it was held that the tax assessor was not authorized to add the 
amount of the mortgage to the valuation of the mortgaged 
property. Turton v. Kapena, 5 H. 278 (1885). 

87. As an irrigation ditch is a work for utility, the 
“cash value” of it, which the law regards, must come to be 
what it is worth rather than what it cost. Alexander v. For- 
nander, 6 H. 322, 325 (1882). 

88. The cost of production of the several parts is not 
the proper test of the value of the combined property, even 
when it consists chiefly of manufactured personal property. 
Inter-Island S. N. Co. v. Shaw, 10 H. 624, 629 (1897). 

89. While neither the earning power nor the market 
-value of the stock of an enterprise is necessarily alone a cor- 
rect criterion of the value of the property, it by no means fol- 
lows that these may not be considered, with other things, 
in determining the value of the property. Jnter-Island $. N. 
Co. v. Shaw, 10 H. 624, 629 (1897). 

90. That the assessor did not proceed in the same way 
in estimating the value of the property of all corporations 
would not be sufficient to invalidate the entire assessment on 
the ground of fraudulent discrimination. Inter-Island S. N. 
Co. v. Shaw, 10 H. 624, 640 (1897). 

91. Where a lessee was in possession of all of a piece 
of property, but paid rent for only one-half, the value of 
the land for purposes of taxation was fixed at twice eight 
times the annual rental paid. Dowsett v. Shaw, 10 H. 641 
(1897). l 
~~ 92. The value of a leasehold depends upon many circum- 
stances; the amount of the rent reserved in the lease, the 

- privileges, covenants and conditions in the indenture, the loca- 
tion of the land, the uses to which it can be put, the population 
in the locality, the prospect for the further development of its 
resources, and all other considerations, economic and political, 
which affect values in general. O. R. & L. Co. v. Shaw, 
10 H. 648, 645 (1897); O. R. & L. Co. v. Shaw, 11 H. 210, 
212 (1897). See Parker v. Shaw, 9 H. 407 (1894). 

93. The effect of all the factors. that go to determine 
the value of property owned by a corporation is shown largely 
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by the sales of its stoek, for this shows what persons who 
actually invest consider the property to be worth. In re Tax 
` Assessment Appeals, 11 H. 235, 244 (1897). SEE In re 
Assessment of Taxes, 21 H. 352, 858 (1919); In re Wailuku 
Sugar Co., 18 H. 422, 423 (1907); Inter-Island S. N. Co. v. 
- Shaw, 10 H. 624, 629 (1897). 

` ` 94. The cash value of property at a given time is deter- 
mined by what people then believe it to be worth, not by what 
it may turn out afterwards to be worth. In re Tax Assess- 
ment Appeals, 11 H. 988, 241 (1897). 

95. One who returns land for assessment purposes as sole 
owner without mention of a lease to which it is subject, can- 
not on appeal set up the lease to show that he had a less 
interest than that returned. In re Mehrtens, 18 H. 677 
(1901); In re Rooke, 14 H. 692 (1902); In re Manuel, 14 
H. 693 (1902). 

96. “Full cash value” under the tax law means the value 
for purposes of sale, if the property is salable; and not either 
the value to the owner or the cost of production. In re Castle, 
15 H. 1 (1903); Kash Co. v. Assessor, 15 H. 476 (1903). 

97. A lessee’s interest cannot be arbitrarily‘ valued for 
purposes of taxation by fixing the value of the land without 
the lease and deducting therefrom eight times the annual rental . 
supposed to be the value of the lessor’s interest. Assessor v. | 

Lam Wo Sing, 15 H. 60 (1903). 

98. The value of a leasehold varies with the length of the y. 
term of the lease as well as with the income derived therefrom. 
Assessor v. Lam Wo Sing, 15 H. 60 (1903). 

99. The “full cash value,” within the meaning of the 
tax statute, of a stock of goods, wares and merchandise is not 
necessarily the value represented by the inventory and carried 
_ on the books of the owner for business purposes. It may be 
less, and it may also be more. Kash Co. v. Assessor, 15 H. 
476 (1903). 

100. A valuation of real property at eight times the an- 
nual rental will not be sustained where it is “manifestly unfair 
or unjust.” In re Hawn. Sugar Co., 16 H. 236 (1904); 
Chilton v. Shaw, 18 H. 250 (1901); In re Bishop Estate, 
18 H. 671 (1901); In re Mehrtens, 18 H. 677 (1901); In re 
Carniot, 18 H. 688 (1901); Parker v. Shaw, 9 H. 407 
(1894). 

101. It is impossible to lay down definite rules for valuing 
a sugar plantation. In re Taxes, Ewa Plantation Co., 16 H. 
555 (1905); Lihue Plant. Co. v. Farley, 18 H. 283 (1901). 
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102. Combined property, though properly assessed as a 
whole as the basis of an enterprise for profit, should be 
assessed by itself and not in connection with other property, 
though owned by the same persons, leased to others and 
assessed separately. Gay d Robinson v. Assessor, 17 H. 227 
(1905). 

103. The owner cultivated at a loss- certain cane land, 
the crop from which was milled for 7-16 thereof by a corpora- 
tion under the terms of a lease of other land made by the 
owners to the corporation, the owners having the alternative 
under the terms of the lease of renting the land to the corpora- 
tion for 1-30 of the product. Held: the land was improperly 
assessed as cane land free of conditions; and the growing 
crop was improperly assessed on the basis of a high price of 
sugar of a particular time instead of a price that could reason-. 
ably be expected during a considerable period and without 
making sufficient deductions for the cost of cutting and milling. 
Gay & Robinson v. Assessor, 17 H. 227 (1905). 


(d) MODE or ASSESSMENT OF CORPORATE STOOK, PROPERTY, 
OR RECEIPTS. 


104. In ascertaining the aggregate value of all the prop- 
erty owned by a corporation the amount of the debts, if any, 
of the corporation should be added to the selling price of the 
shares of its capital stock, Assessor v. C. Brewer d Co., 
15 H. 29 (1903). 

105. The aggregate of the invoice price and duties paid 
on submarine cables less a deduction of ten per cent. is appro- 
priate for taxable value. Assessor v. Com. Cable Co., 16 H. 
396 (1905). 

106. In ascertaining the net income of property forming 
the basis of an enterprise for profit with a view to estimating 
the value of the property as a whole, there should not be 
deducted a sum which the owners are obliged by a personal 
covenant to pay annually during the life of the grantor of a 
life interest as part of the purchase price of that interest. 
Gay & Robinson v. Assessor, 17 H. 287 (1905). 

107. “Capital issues” do not include bonds, in a statutory 
provision that the combined property of every corporation hold- 
ing a public utility franchise other than such as are required 
to pay the territory a percentage of its gross income shall 
be assessed at not less than the total amount of the “par value 
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of the capital issues emitted” by it. Rapid Transit Co. v. 
Assessor, 18 H. 15 (1906). 

108. No tax is imposed under Act 91, S. L. 1905 (R. L. 
1915, Sec. 3805) on an increase of stock which a corporation 
is privileged to make but has not authorized. Central Mill 
Co. v. Treasurer, 18 H. 185 (1907). 

109. Uncertainty of securing renewal of a lease may be 
considered in reducing an assessment for taxes. In re Taxes, 
Makee Sugar Co., 19 H. 331 (1909). 

110. When a sugar-producing plantation has recently un- ` 
dergone extensive development through the acquisition or use 
of additional lands or water supply, it would be unsafe in de- 
termining the value of the aggregate property of the corpora- 
tion for taxation purposes to place entire reliance upon the 

. profits and dividends received from the three crops harvested 
since the extension, largely from virgin soil and at a time when 
prices of sugar were unusually high. Reasonable allowance 
must be made, as an intending investor would make, for a pos- 
sible decrease of profits and dividends for the future due to 
possible reduction in the yield of cane and in the prices of 
sugar and increase in the cost of production. In re Wailuku 
Sugar Co., 21 H. 352 (1912). 

111. In valuing the property of a sugar-producing cor- 
poration as an enterprise as a whole intending purchasers con- 
sider chiefly the earning power of the property in the long ` 
run as shown by its past history and future prospects and 
possibilities. The main consideration is the future, the past 
being of importance chiefly in determining what the future is 
likely to be. The conservative, not the speculative, spirit 
should control in matters of assessments. In re Wailuku 
Sugar Co., 21 H. 352, 854 (1912); In re Tax Assessment 
Appeals, 11 H. 235, 287 (1897). 

112. In assessing the property of a corporation as an 
enterprise for profit no one rule can be justly followed in all 
cases, so varying are the factors that go to determine the values 
in different cases. The statute requires that in each case 
there shall be “taken into consideration” besides certain mat- 
ters specially enumerated, “all other facts and considerations 
which reasonably and fairly bear upon such valuation.” In re 
Wailuku Sugar Co., 21 H. 859 (1912); In re Tax Assessment 
Appeals, 11 H. 235, 237, 988 (1897); Inter-Island S. N. Co. 
v. Shaw, 10 H. 624, 630 (1897). SEE Tax Assessor v. Wai- 
luku S. Co., 18 H. 498 (1907). 
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118. The fact that two days before the assessment date a 
taxpayer purchased property for the agreed price of $257,500 
supports a finding that on the assessment date the full cash 
value of the property was $250,000. In re Taxes Waiahole 
Water Co., 21 H. 679 (1918). j 


(e) Assessment RoLLS or Books. 


114. The tax list, under a former system of assessment 
and collection of taxes, in the hands of the tax collector, was 
held to be in the nature of an execution, and a distress made 
thereunder was held valid if the list was good on its face. 
Waterhouse v. Webster, 9 H. 259 (1860). SEE In re Water- 
house, 2 H. 241 (1860). 

115. An irregularity in the assessment will not vacate 
the tax list given to the collector. Waterhouse v. Webster, 
2 H. 259, 267 (1860). 

116. It is not necessary that the method by which the 
full cash value of property is arrived at should appear on the 
assessment book. Oahu R. & L. Co. v. Assessor, 17 H. 168, 
166 (1905). 


(£) Review, CORRECTION, or BETTING ASIDE OF 
ASSESSMENT. 


117. Under a provision of the Laws of 1860 (repealed by 
Act 48, S. L. 1882) granting an appeal “to any person disput- 
ing his or her assessment,” an appeal was allowed from an 
assessment whether the taxpayer had made a return of his 
. property or not. In re Richardson, 6 H. 216 (1877). 

118. <A failure to appeal to the tax appeal court from 
an over-valuation by the assessor leaves the assessment fixed ; 
and the taxpayer cannot obtain a reduction by an action at 
law. Alexander v. Fornander, 6 H. 899 (1882). 

119. The signing of an assessment blank by one who 
makes a return is waived by the failure of the assessor to 
require it at the time of filing; and the assessor having 
refused to grant a certificate of appeal because the blank was 
not signed, the duty of the taxpayer to file a written notice 
of appeal was also waived. Aikoe v. Hayselden, 6 H. 534 
(1884). 

120. It does not appear in any case that resort may be 
had to the supreme court unless a return has been made to 
the assessor, and the claim of exemption made therewith. 
Knudsen v. Stolz, 8 H. 81 (1890). 
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121. The supreme court has in no case (to 1890) re- 
viewed the discretion of the assessor in fixing a value merely; 
for a mere excess made by the assessor in the valuation of 
the property the only remedy is in the tax appeal board. 
Knudsen v. Stolz, 8 H. 81 (1890). 

121a. The courts will refuse to investigate complaints 
based upon the charge. of over assessment, as appeals from 
such assessments to the tax appeal courts are provided by stat- 
ute, but they may interfere where the assessment is illegal. 
Hilo Sugar Co. v. Tucker, 8 H. 148 (1890). 

121b. The fact that a party has made no return of its 
leasehold interests is no bar to an action to recover taxes 
assessed thereon, and paid under protest. the assessment being 
illegal. Hilo Sugar Co. v. Tucker, 8 H. 148 (1890). 

199. The decision of a tax appeal court is to be regarded ` 
on appeal not in the light of the verdict of a jury, but rather 
in the light of a decision by a circuit judge at chambers, and 
the supreme court, while giving a certain weight to a decision 
of a tax appeal court is authorized to form its own estimates 
of the proper assessments as shown by the evidence. In re Tax 
Assessment Appeals, 11 H. 235, 236 (1897). 

123. Where the statute gives a right of appeal in tax mat- 
ters to a special court or board such appeal i is the sole remedy 
as to all questions within the jurisdiction of such court or 
board. Shaw v. Booth, 14 H. 117 (1902); McBryde v. Kala, 
6 H. 529, 530 (1884). Srs Knudsen v. Stolz, 8 H. 81, 84 
: (1890). 

124. Where the tax assessor includes in an assessment 
a piece of land which does not belong to the person assessed, 
the latter’s sole remedy is by appeal to the tax appeal court. 
Shaw v. Booth, 14 H. 117, 119 (1902); McBryde v. Kala, 
6 H. 529, 580 (1884). 

125. The courts will take cognizance of questions relating 
to the constitutionality of tax laws, and their construction, 
and the procedure thereunder, but. not of questions of fact 
in tax matters, which are for the assessors and tax appeal 
courts. Shaw v. Booth, 14 H. 117, 119 (1902); Parker v. 
Shaw; 9 H. 407 (1894); Knudsen v. Stolz, 8 H. 81, 84 
(1890); Hilo Sugar Co. v. Tucker, 8 H. 148 (1890); Mika 
v. Knudsen, 8 H. 196, 198 (1890); McBryde v. Kala, 6 H. 
529 (1884). 

126. A taxpayer is entitled to an appeal when a return 
has been filed and the amount of his property is increased 
from his return or the character thereof is changed so as to 
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subject it to greater taxation. In re May & Co., 14 H. 639 
(1903) ; Shaw v. Booth, 14 H. 117 (1902). 

127. Where a memorandum of assessment is ambiguous, 
its construction by the tax appeal court, and by the parties 
before it will prevail on appeal. In re Ii Estate, 15 H. 546 

. (1904). l 

128. The decisions of the tax appeal court are entitled to 
some weight and the burden is on appellants to show that they 
are erroneous. Oahu R. d L. Co. v. Assessor, 17 H. 168 
(1905); Assessor v. Wilder, 17 H. 425 (1906); Lihue Plan- 
tation Co. v. Farley, 18 H. 283 (1901); In re Taxes, Bishop 
Estate, 18 H. 671 (1901). 

129. A decision of a tax appeal court, though not having 
the conclusiveness of a jury verdict, should not be disturbed 
for light reasons. Oahu R. & L. Co. v. Assessor, 17 H. 168, 
167 (1905); In re Bishop Estate, 13 H. 671, 673 (1901); 
In re Tax Assessment Appeals, 11 H.:235, 236 (1897). 

130. The supreme court may assess the property of a cor- 
poration as combined property even if the tax appeal court 
assessed it as separate items. The appeal is general. Rapid 
Transit Co. v. Assessor, 18 H. 15, 21 (1906). 

131. Mandamus lies to compel the issuance of a certificate 
of appeal by the tax assessor in the case of an assessment on 
income where the taxpayer appealed from the whole assessment 
and not from the difference between the amount returned and 
the amount assessed. Hwa Plantation Co. v. Tax Assessor, 
18 H. 869 (1907). Sex In re Richardson, 6 H. 216 (1877); 
Aikoe v. Hayselden, 6 H. 534 (1884). 

189. <A valuation made by the tax appeal court which is 
not shown to be erroneous or based on a wrong theory or 
insufficient or defective data, will be sustained. Tax Assessor 
v. Wailuku Sugar Co., 18 H. 422 (1907); Hind v. Willfong, 
18 H. 125 (1900); Assessor v. Rapid Transit Co., 15 H. 8 
(1903); Tax Assessor v. Wilder, 17 H. 425 (1906). 

133. Under Sec. 1314, R. L. 1915, by reference to See. 
1268, the tax assessor is required to give notice on or before 
April 1 of an assessment of income in excess of the return, but 
a taxpayer who has taken his appeal cannot object to lack of 
notice for the first time in the supreme court. Tax Assessor 
v. Ewa Plant. Co., 18 H. 530 (1908). 

184. In the supreme court a tax appeal occupies about 
the same position as an equity appeal. The presumption is that 
the decision appealed from is correct and the burden is upon 
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the appellant to show wherein it is erroneous. Hawi Mill & 
Plantation Co. v. Forrest, 21 H. 389 (1912); In re Catholic 
Mission, 22 H. 764 (1915). 


V. LIEN AND PRIORITY. 


185. Taxes are an incumbrance against real estate from 
the Ist day of January in each year. Cooper v. Island Realty 
Co., 16 H. 92 (1904). SEx Jones v. Norris, 8 H. 71 (1890); 
Keola v. Maui Auto Co., 20 H. 575, 578 (1911); Cummins 
v. Cummins, 21 H. 749, 744 (1918). 

136. In the absence of any statutory method of enforcing 
a tax lien it may be foreclosed in equity. Tax Assessor v. 
Achi, 18 H. 170 (1906). 

137. S. L. 1905, Act 89, Sec. 16 (R. L. 1915, Sec. 
1291) does not extend the duration of tax liens which had at- 
tached prior to the date that the act took effect.. Wilder v. 
Lucas, 19 H. 350 (1909). 


VI. COLLECTION AND PROCEEDINGS THEREFOR. 


138. Where the owner of real estate is known and a judg- 
ment in personam for delinquent taxes on the same is sought, 
the owner must be served with process. Minister of Finance 
v. Knudsen, 6 H. 320 (1882). 

189. An allegation of a demand for payment of taxes is 
necessary in an action to collect unpaid taxes. Minister of 
Finance v. Knudsen, 6 H. 320 (1882). 

140. In tax cases the republic (territory) is the party 
plaintiff even though the action is brought in the name of the 
assessor. Republic v. West, 10 H. 5 (1895). 

141. In a suit to foreclose a mortgage in which neither 
the territory nor the tax assessor are parties, and taxes are 
not mentioned in the pleadings, the court may not decree 
that unpaid taxes are a prior lien. T. H. Davies & Co. v. 
Wakefield, 14 H. 201 (1902); Kennedy v. Wakefield, 14 H. 
697 (1902). | 

149. Assessment books or tax rolls are admissible in evi- 
dence in support of an assessor's claim for delinquent taxes 
assessed prior to the plaintiff’s incumbency. Assessor v. Hale, 
15 I. 419 (1903). 

143. An assessor of taxes may sue for unpaid taxes 
assessed by his predecessor in office as well as for those assessed 
during his incumbency. Assessor v. Hale, 15 H. 419 (1908). 
SEE Brown v. Smith, 8 H. 674, 679 (1889) (Dole, J. solus). 
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144. An action of assumpsit for delinquent taxes may be 
brought by an assessor or deputy assessor in his own name on 
behalf of the territory of Hawaii. Assessor v. Hale, 15 H. 
419 (1903). 
` 145. A single cause of action cannot be split for the pur- 
pose of bringing separate actions on the different parts, but 
income and property taxes, though for the same vear, are dis- 
tinct causes of action and judgment for one does not bar an 
action for the other. Taw Assessor v. Wong Kwai, 18 H. 18 
(1906). 

146. - In a suit for taxes no revivor is required upon the 
appointment of a new tax assessor between judgment and exe- 
cution. Maile v. Tax Assessor, 18 H. 307, 311 (1907). 

147. In an action to collect taxes it is unnecessary to 
aver that the money sued for is for the use of the territory. 
Maile v. Tax Assessor, 18 H. 307 (1907). 

148. A complaint in an action brought in a district court 
“for taxes assessed against the person and property”? of the 
defendant for two years is not demurrable on the ground that 
it contains separate causes of action without being separately 
stated. Tas Assessor v. Peacock, 18 H. 502 (1907). 

149. Where the amount of a tax is certain, and the lia- 
bility of the taxpayer has become fixed, the tax being due and 
payable, an action of assumpsit for its recovery may be main- 
tained under section 1295 of the Revised Laws, 1915, though 
the tax has not become delinquent. Keola v. Maui Auto Co., 
20 H. 575, 578 (1911); Keola v. Landgraf, 20 H. 584 
(1911); Cummins v. Cummins, 21 H. 472, 474 (1918). 

150. Under section 1216 of the Revised Laws 1915, a 
tax assessor has authority to maintain an action upon a judg- 
ment obtained by his predecessor in office against a delinquent 
taxpayer. Wilder v. Colburn, 21 H. 701 (1918). 


VII. INHERITANCE AND TRANSFER TAXES. 


Constitutionality of inheritance tax law. SEE Constitu- 
tional Law, 47, 62, 65. ' 


151. Under the inheritance tax statute shares of stock in 
domestic corporations, owned by a nonresident decedent, are 
property within this territory and subject to the provisions 
of the act. Estate of Hall, 19 H. 531 (1909). 

152. A transfer of corporation stock to,a trustee to be 
disposed of at the death of the grantor according to the terms 
of the trust, the grantor retaining the whole beneficial use of 
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the stock during his lifetime, and also the power to revoke the 
transfer, is taxable under the inheritance tax law (Act 102, 
S. L. 1905). Brown v. Treasurer, 20 H. 41, 44 (1910). 

153. By the will of A., who died in 1903, a large resid- 
uary estate was bequeathed and devised to trustees in trust 
. for the use and benefit of his widow for life, with power in 
her to name the person or persons who should succeed to such 
estate, which power she exercised by will in 1914; the trustees 
paid to the territorial treasurer, under protest, on his demand, 
the inheritance tax imposed by Act 147, S. L. 1909 (Sze Ch. 
96, R. L. 1915) amendatory of Act 109, S. L. 1905, upon 
the interest of one of the appointees in the said estate, and, 
with such appointee, commenced an action to recover the same 
back from the treasurer; the plaintiffs contended that the inher- 
itance tax for which such interest is liable is that imposed by 
Ch. 106, S. L. 1892, which was repealed in 1905. Held: 
The tax was properly collected; that the Act of 1909 applies, 
it being in force at the time of the transfer under the exercise 
of the power of appointment, the tax being upon the transfer 
and not upon the property. Robinson v. Treasurer, 22 H. 742 
1915). 
i A The inheritance tax is a tax upon the transfer, not 
upon the property involved. Robinson v. Treasurer, 22 H. 
749, 748 (1915). Sze Brown v. Treasurer, 20 H. 41, 45 
(1910). 

VIII. INCOME TAX. 


155. Under a law imposing a percentage tax upon insur- 
ance companies on “premiums on policies issued by such com- 
panies during the year,” it was held that such tax applied only 
to new policies, not to annual renewal premiums on policies 
previously issued. Castle d Cooke v. Luce, 5 H. 891 (1885). 
Compare New York Life Ins. Co. v. Hapai, 21 H. 424 
(1913). 

156. An income tax (1896) which exempted incomes un- 
der $2000.00, allowed an exemption of $2000.00 on incomes 
under $4000.00, and allowed no exemption on incomes over 
$4000.00 was held not to be proportional taxation under the 
constitution of the republic of Hawaii, which required each 
member of society to contribute his “proportion or share” to 
the support of government. Campbell v. Shaw, 11 H. 112 
(1897). 

157. <A taxpayer may lawfully be permitted, in estimat- 
ing the amount of his income from sales of personal property, 
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to omit the amount expended in purchasing or producing it. 
Robertson v. Pratt, 13 H. 590, 605, 609 (1901). 

158. An inheritance of personal property is “acquired” 
when received, not at the death of the decedent, and is taxable 
as income of the year when received. Halstead v. Pratt, 14 H. 
38 (1902). 

159. The exemption in the income tax law (R. L. 1915, 
§1808) of “any bequest or inheritance otherwise taxed as 
such” does not apply to an inheritance “otherwise taxed” un- 
der the federal laws. Halstead v. Pratt, 14 H. 38 (1902). 

160. The income tax (R. L. 1915, Ch. 94) should be 
levied on the balance only of an inheritance of personal prop- 
erty after deducting the amount of federal succession tax 
paid. Halstead v. Pratt, 14 H. 38 (1902). 

161. An advance in the value of a piece of property can- 
_ not be taken into account in estimating “net income,” subject 
to taxation for any particular year, nor can depreciation be 
considered for the same ‘purpose. Haw. Com. & 8. Co. v. 
Assessor, 14 H. 601, 606 (1908). 

162. Under the provision in the income tax law allowing 
deductions of “all losses actually sustained during the year in- 
curred in trade or arising from. losses by fire not covered by 
insurance, or losses otherwise actually incurred,” losses of 
capital used in business may be deducted, if they occur during 
the tax year, as, for example, bank loans lost during the year 
though made prior thereto, notes given in payment for mer- 
chandise but which become valueless during the year, ete. 
In re Assessment of Taxes, 15 H. 502, 504 (1908). 

168. <A loss due to the payment of too high a price for 
poor property is not properly deducted from income in the 
year the loss is discovered. Jn re Taxes, Pacific Guano & 
Fertilizer Co., 16 H. 552 (1905). 

164. A loss written off the books of the taxpayer but 
not actually sustained during the year is not deductible from 
income in assessing income tax. In re Taxes, H. Hackfeld & 
Co., 16 H. 559, 564 (1905); In re Taxes, 15 H. 502, 505 
(1904). 

164a. The cost of books and instruments used by a sur- 
veyor are not deductible from income as an expense of carry- 
ing on a business. In re Smith, 16 H. 796 (1905). . 

165. An allowance made by an employer to his employe 
of $1500.00 per annum for his expenses is income and is prop- 
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erly taxable as such. Jn re Taxes, T. A. Hayes, 16 H. 796 
(1905). 

166. In estimating the net income of the corporation in 
question for the purposes of taxation, there cannot be deducted 
the amount which the corporation is permitted by its franchise 
act to set aside as a sinking fund (besides operating expenses 
and an 8% dividend) before dividing equally with the territory 
the balance of the income. Rapid Transit Co. v. Assessor, 
18 H. 15 (1906). Sre 211 U. S. 187, 145 (1908). 

167. In estimating the amount of taxable net income de- 
preciation of property due to climate and wear and tear is 
not deductible under the head of losses actually sustained or 
incurred. Expenses for repairs or replacements when actually 
made may be deductible under the head of necessary expenses 
actually incurred. Rapid Transit Co. v. Assessor, 18 H. 15,- 
19 (1906); Haw. Com. & 8. Co. v. Tax Assessor, 14 H. 601, 
607 (1903). 

168. One who bought stock in 1898 and sold it in the 
latter half of 1905 at a profit of $120,000 is not liable to pay 
an income tax on such profit for the half year taxation period 
immediately preceding January 1, 1906. Castle v. Tax Asses- 
sor, 18 H. 129 (1906). 

169. Under the income tax law (R. L., Ch. 99, as amend- 
_ ed by Act 87, Laws of 1905) (Chap. 94, R. L. 1915) the 
income of certain plantation corporations for the period be- 
tween July 1, 1905, and January 1, 1906, is held to have 
been the difference between the gross amount of sales of mov- 
able property during that period less the amount expended in 
the production of the same. Tax Assessor v. Laupahoehoe 
Sug. Co., 18 H. 206 (1906). 

170. A taxpayer having made his return under an under- 
standing with the treasurer of the territory that depreciation 
would be allowed, is entitled, upon offer to the tax appeal 
court, to show expenses actually incurred in case of the dis- 
allowance of the estimated depreciation. Tax Assessor v. Ewa 
Plant. Co., 18 H. 580, 540 (1908). 

171. Under the income tax law of Hawaii a corporation 
is not entitled to deduct from its gross income the estimated 
depreciation of its plant, either as an amount expended in the 
production of movable property under See. 1807, R. L. 1915, 
nor as an expense or loss actually sustained or incurred under 
Sec. 1808, R. L. 1915. Tax Assessor v. Ewa Plant. Co., 
18 H. 530 (1908). 
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172. Necessary expenses of a business are deductible from 
gross income during the year in which they are incurred; 
amounts expended in the production of movable -property are 
chargeable against the sales of that property irrespective of 
the year in which the amount was expended. Income Tax 
Appeals, 18 H. 596 (1908); In re Laupahoehoe Sugar Co., 
18 H. 206 (1907). 

178. The cost of a replacement may be allowed as a de- 
duction from gross income under the income tax law if the 
old article is practically but not totally abandoned. Income 
Tax Appeals, 18 H. 596 (1908). SEE In re Wilders S. S. 
Co., 16 H. 567, 578 (1905); Haw. Com. & Sug. Co. v. 
Assessor, 14 H. 601 (1902). 

174. Under the income tax law of Hawaii the cost of new 
buildings cannot be deducted from gross income. Income Tax 
Appeals, 18 H. 596 (1908). 

175. Additional machinery installed in a sugar mill is 
a betterment notwithstanding its necessity to keep up the effi- 
ciency of the plantation, and its cost cannot be deducted from 
gross income under the income tax law. Income Tax Appeals, 
18 H. 596 (1908). 

176. An expenditure for a steel and concrete bridge to 
replace a wooden one is deductible from gross income under 
the income tax law, but only up to the cost of a new bridge 
like the old one. Income Tax Appeals, 18 H. 596 (1908). 

177. Under Chapter 94, R. L. 1915, the income tax on 
an annuity paid out of income derived from property held in 
trust is assessable against the annuitant, and not the trustee. 
Wilder v. Hawanan Trust Co., 20 H. 589 (1911). 

178. Surplus income arising from property held in trust 
and accumulating in the hands of the trustee pursuant to the 
terms of a will is not taxable under Chapter 94, R. L. 1915, 
prior to the arrival of the time for its distribution. Wilder 
v. Hawaiian Trust Co., 90 H. 589, 595 (1911). 

179. Section 3361 of the Revised Laws 1915, which im- 
poses upon all life insurance companies doing business in the 
territory a tax upon “the gross premiums received from all bus- 
iness done within the territory during the year ending on the 
preceding 31st day of December,” less certain deductions, re- 
quires that in estimating the amount of the tax there shall be 
included the renewal premiums received during the year upon 
policies issued prior to the year in question. New York Life- 
Ins. Co. v. Hapai, 21 H. 424 (1913).. Compare Castle & 
Cooke v. Luce, 5 H. 321 (1885). 
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180. The rate of the so-called conservation tax on income 
derived during the year 1912 was reduced from two per cent. 
to one per cent. by Act 164, Laws of 1913 (R. L. 1915, Sees. 
1318-1322) the act being expressly made retrospective in its 
. operation whereby the year 1912 was, in effect, designated as 
the first taxation period thereunder. Apokaa Sugar Co. v. 
Wilder, 21 H. 571 (1918). 


TELEGRAPHS AND TELEPHONES. 


See Franchises. 


1. A second telephone company is bound to construct its 
lines so as not to interfere with the wires of another company 
already established, and it is no defense to an action for dam- 
ages caused by interference of wires that ordinary care and 
skill was used in constructing the lines of the second company. 
Hawn. Bell Tel. Co. v. Mutual Tel. Co., 5 H. 456 (1885). 

2. Sending messages by telephone is “the transmission 
of intelligence by electricity.” Hawn. Bell Tel. Co. v. Mutual 
Tel. Co., 5 H. 456, 459 (1885). 

3. A license for the free use of a telephone, which was 
without consideration is revocable. Waianae Co. v. Hawn. 
Bell Tel. Co., 6 H. 589 (1885). 

4. The property of the Inter-Island Telegraph Company 
is not exempt from execution on a judgment against it for 
debt by reason of its being a quasi public corporation under 
obligation to perform service for the public, or by reason of 
anything contained in Act 75 of the Laws of 1903 providing 
a monthly subsidy for the company. Inter-Island Tel. Co. v. 
Liliuokalani, 16 H. 605 (1905). 


TENANCY IN COMMON. 


Relation of dowress to heirs. Sre Dower, 16, 21, 
24, 25, 81. 

Relation of owners of shares in a land hui. SEE Huis. 

Ser ALSO Adverse Possession; Ejectment; Joint Tenancy; 
Partition. 
: I, CREATION AND EXISTENCE. 


1. Where a conveyance is made to two or more persons 
without indicating how the same shall be held, a tenancy in 
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common is created. Thurston v. Allen, 8 H. 392, 396 (1899); 
Awa v. Horner, 5 H. 548 (1886). 

2. Where a devise is of a “half lot” of a piece of land 
to each of two persons and it is uncertain which half lot was 
intended for each, they are tenants in common of the whole. 
Hayselden v. Wahineaea, 10 H. 10, 15 (1895). Ee Haysel- 
den v. Wahineaea, 9 H. 51 (1893). 

3. The members of a land hui own the land not as joint 
tenants, but broadly speaking as tenants in common. Re 
Taxes of Kahana, 21 H. 676 (1918); Pilipo v. Scott, 21 H. 
609, 612 (1918); Foster v. Kaneohe Ranch Co., 12 H. 363 
(1900) ; Lui v. Kaleikini, 10 H. 891 (1896); Burrows v. Paa- 
luhi, 4 H. 464 (1882). 


If. MUTUAL RIGHTS, DUTIES AND LIABILITIES OF CO-TENANTS, 


4, Where an award in fee was made to R who oceupied 
the relation of tenant in common with K by virtue of an agree- 
ment with the ancestor of K, it was held that R could be re- 
quired to account to K for the profits of the land, even though 
he held an award to himself and his heirs and assigns. 
Keelikolani v. Robinson, 2 H. 522 (1862). 

5. There is no privity of estate between tenants in com- 
mon. Keelikolani v. Robinson, 2 H. 522, 542 (1862). 

6. It is a fundamental rule of the law of bankruptey 
that the interests of joint tenants and tenants in common are 
severed when ie of one of the tenants takes place. 
McCully v. Stanley, 8 H. 147, 152 (1868). 

T. Actual ouster is ee before a co-tenant can bring 
ejectment; but it may be inferred from long occupancy with 
claim of exclusive ownership. Nahinai v. Lai, 8 H. 317 
(1871). 

(8. A lease made by a tenant in common of a ‘specific 
portion of the common estate, no partition having been made, 
is not good against the other tenant in common. Nakuaimanu 
v. Halstead, 4 H. 42 (1877). 

9. <A co-tenant cannot bring ejectment against his co-ten- 
ant until an ouster, or a demand for possession and refusal. 
Nakuaimanu v. Halstead, 4 H. 49 (1877). 

10. As the possession of one tenant in common enures to 
the benefit of all it follows that the statute of limitations 
cannot run against one tenant in common in favor of another 
until there has been actual ouster or its equivalent. Nakuat- 
manu v. Halstead, 4 H. 42 (1877). 
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11. A tenant in common who recovers from his co-tenant 
his share in the common estate may also recover mesne profits. 
Kauhane v. Kalu, 4 H. 144 (1878). ` 

12. In an action in ejectment between co-tenants a gen- 
eral denial by defendants must be taken to mean that they 
deny that they have taken exclusive possession of the land. 
Liena v. Pahau, 4 H. 475 (1889). 

13. Where there is no evidence of ouster the possession 
of one co-tenant is the possession of the other. Keamalu v. 
Luhau, 7 H. 324, 327 (1888); Kaia v. Kamaile, 4 H. 859 
(1880); Nakuaimanu v. Halstead, 4 H. 42 (1877). 

14. The proof of ouster between tenants in common ought 
to be of the most satisfactory nature, and the law will deem 
the possession amicable until the tenant out of possession 
has in some method been notified that it has become ‘hostile. 
Haw. Com. & Sug. Co. v. Waikapu Sug. Co., 9 H. 75, 80 
(1893). 

15. To charge a tenant in common with what profits he 
may make while in possession of the common estate or a part 
thereof an ouster of his co-tenant or its equivalent must be 
shown. Hawn. Com. & Sug. Co. v. Watkapu Sug. Co., 9 H. 
75, 83 (1893). 

16. Where one of two tenants in common conveys a part 
of the common estate by metes and bounds, referring in the 
deed to the remainder as the part of her co-tenant she is 
estopped thereafter to claim the other part. Hayselden v. 
Wahineaea, 10 H. 10 (1895). SEE Hayselden v. Wahineaea, 
9 H. 51 (1893). 

17. It is not necessary to show ouster to enable one co- 
tenant to compel another to account for rents received from 
third parties for use of the common land. Peterson v. Kaana- 
ana, 10 H. 384, 387 (1896); Haw. Com. & S. Co. v. Wai- 
kapu S. Co., 9 H. 75, 80 (1893). 

18. A conveyance of the whole estate by one tenant in 
common must be followed by entry and possession under it to 
constitute ouster. Kaioipahia v. Kuna, 10 H. 583 (1897). 

19. Evidence of ouster or adverse possession must be 
much clearer as between co-tenants, than as between strangers. 
But this rule does not apply where the possession of one co- 
tenant is not at its inception in recognition of or subserviency 
to the other’s title. Smith v. Hamakua Mill Co., 18 H. 716, 
722 (1901); Maw. C. & S. Co. v. Waikapu S. Co., 9 H. 78, 
80 (1893). 
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20. One in possession claiming title, but having no title, 
may purchase the outstanding title of one of two co-tenants and 
continue to hold without thereby acknowledging the similar 
title in the other co-tenant or holding in subserviency to that 
title. Smith v. Hamakua Mill Co., 18 H. 716, 722 (1901). 

21. Where a co-tenant conyers. the entire estate and the 
purchaser takes possession, fences the land, cultivates part of 
it and uses the rest for pasture, such acts are presumed to be 
hostile to the rights of the other tenant. Kalamakee v. Whar- 
ton, 16 H. 228 (1904); Kuanalewa v. Kipi, 7 H. 575 
(1889). 

22. If real estate is held in common and one tenant as- 
sumes to convey the entire land by metes and bounds, his deed 
will furnish color of title. Kalamakee v. Wharton, 16 H. 228 
(1904). 

23. A grantee of the entirety from a co-tenant is not re- 
garded as holding a fiduciary relation to the other co-tenant, 
a child of about four years of age at the date of the convey- 
ance, merely because the child was brought up in the family of 
the grantee’s mother who had married the child’s grandfather, 
and was treated by the family as a kind of daughter. Kala- 
makee v. Wharton, 16 H. 228, 233 (1904). 

24. Acts of ownership done by one having color of title 
and presumably based thereon ought to be noticed by the other 
co-tenant and to have caused inquiry concerning the new- 
comer’s source of authority.» Failure to make such. inquiry 
amounts to a waiver of demand and refusal on the part of 
the co-tenant to let her into possession. Kalamakee v. Whar- 
ton, 16 H. 998, 234 (1904). 

25. Where defendants prove mr and unopposed 
possession for over ten years under color of title, the possession 
being shown by fencing, cultivating and depasturing the land, 
with no evidence other than a grant of the entirety of the land 
from a co-tenant to explain the acts of possession they are 
entitled to a directed verdict in their favor. Kalamakee v. 
Wharton, 16 H. 228, 234 (1904). 

26. ‘Tenants in common may join in bringing ejectment 
but they are not obliged to do so. Godfrey v. Rowland, 17 H. 
577 (1906). 

27. The rule that rents from property owned by tenants 
in common and leased to a stranger are apportioned according 
to the interests of the owners is not altered by the fact that 
the lease was signed by only one co-tenant with the acquiescence 
of the other. Kauhane v. Laa, 19 H. 223, 224 (1908). 
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28. A tenant in common, where a lease has been executed 
by his co-tenant without his knowledge or consent, may ratify . 
the lease and claim his share of the benefits under it, or repu- 
diate it and assert his rights against the lessee. He cannot 
do both, and having once made his election he is bound. 
Helemano Land Co. v. Forster, 20 H. 252 (1910). 

29. Where the plaintiff in an action of ejectment sues for 
and claims the entire interest in and the right to the possession 
of all the land involved in the action, and the defendant, 
instead of claiming only a moiety, files an answer denying 
generally all the allegations contained in the plaintiff’s com- 
plaint, the answer constitutes ouster, and relieves the plaintiff 
from the necessity of proving it by any other evidence. Kaehu 
v. Namealoha, 20 H. 648, 652 (1911); Carter v. Kaikaima- 
haole, 17 H. 528, 586 (1906); Liena v. Pahau, 4 H. 475 
(1882). 

30. A plaintiff in ejectment may take judgment as co- 
tenant according to the extent of his title. Kaehu v. Namea- 
loha, 20 H. 648, 658 (1911); Aylett v .Keaweamahi, 8 H. 
320, 328 (1891) ; Ching On v. Amana, 6 H. 625, 626 (1886); 
Un Wong v. Kan Chu, 5 H. 225, 227 (1884); Kauhane v. 
Kalu, 4 H. 144 (1878); Nahinai v. Lai, 3 H. 317 (1871). 

31. One co-tenant may, by an adverse holding of the com- 
mon property, of which the other has notice, acquire title to 
the whole as against the ousted tenant. Aiona v. Ponahawai 
Coffee Co., 20 H. 724 (1911). 

32. The members of a Hawaiian land Aut are tenants in 
common of its lands in proportion to their respective owner- 
ships of shares. Pilipo v. Scott, 21 H. 609, 612 (1918); 
In re Taxes, Hut of Kahana, 91 H. 676 (1918). 

33. Tenants in common are not entitled to charge for ser- 
vices rendered in the sale of the common property, unless there 
has been a special agreement or a mutual understanding to that 
effect. The mutual understanding of the parties may be proved 
by the facts and circumstances of the case, and, though it may 
not be shown that any specific amount had been agreed upon as 
compensation, yet, if it clearly appears to the satisfaction of 
the court that compensation for the services to be rendered 
was to be made, the law will imply an obligation to pay a rea- 
sonable amount. Wall v. Focke, 21 H. 399, 402 (1918). 

34. The mere fact that a co-tenant is, with the knowledge 
of the other owners, making efforts to sell the common land 
and that the sale, if accomplished, will result to the benefit 
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of all the other co-tenants is not sufficient to justify the infer- 
ence that the more active co-tenant is making the efforts with 
the expectation of compensation from the others or the infer- 
ence that the others knew or must have known that he had 
such expectation. Wall v. Focke, 21 H. 399, 408 (1918). 

35. From the mere fact that a defendant had knowledge 
of his co-tenant’s efforts to procure a purchase of the common 
land, that he acquiesced in those efforts, which proved suc- 
cessful, and that he was benefited by the sale, the law will 
not, without reference to the intention of the parties, imply 
an obligation on defendant’s part to pay his co-tenant for the 
services so rendered. Wall v. Focke, 21 H. 899, 406 (1918). 

36. It is competent for co-tenants to make arrangements 
by custom or written regulation to provide for the occupation 
in severalty of portions of the common land. Scott v. Pilipo, 
22 H. 174, 180 (1914). 


III. RIGHTS AND LIABILITIES’ OF CO-TENANTS AS TO THIRD 
PERSONS. 


37. To avoid a multiplicity of suits tenants in common 
should be allowed to sue jointly in ejectment if they wish so 
to do. A judgment in such an action would be a bar to a 
separate action by one of them. Aylett v. Keaweamahi, 8 H. 
320, 328 (1892); Godfrey v. Rowland, 17 H. 577, 585 
(1906). 

38. A co-tenant may recover possession of the whole land 
against a stranger. Godfrey v. Rowland, 17 H. 577, 585 
(1906). 


TENDER. 


1. To support the plea of tender, and thereby save costs 
it must appear that the tender was absolute and uncoupled 
with any condition. Money tendered with a demand for a re- 
ceipt is not a legal tender. Hardy v. Angel, 1 H. 149 [262] 
(1854). 

2. Where the tender or performance of an act is neces- 
sary to the establishment of any right against another party, 
this tender or offer is waived or unnecessary where it is rea- 
sonably certain that the same will be refused. Johnson v. Tis- 
dale, 4 H. 605, 609 (1888); Green v. Pope, 6 H. 985, 987 
(1879); Aikoe v. Hayselden, 6 H. 684, 587 (1884). 
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3. In order to stop interest, a tender of payment of a 
debt must be absolute and unconditional. Mersburgh v. Ren- 
fon, 6 H. 527 (1884). 

4. The necessity of tender by a party to an executory 
contract is waived where prior to default the other party 
places it out of his own power to perform. Silva v. Desky, 
18 H. 307 (1901). 

5. The acceptance of an absolute and unconditional tender 
is binding. Hao v. Hutchinson Plantation Co., 19 H. 315 
(1909). 


TERRITORY. 


Public lands. Suz Public Lands. 
Liability for court costs. Sre Costs, III. 
Limitation of actions against. SEE Limitation of Actions, 
II (e), 1 
J. CREATION. 
“1. Congress did not intend in creating the territory to 
ereate a municipal corporation proper with the liabilities of 
such a corporation. Coffield v. Territory, 18 H. 478 (1901); 
County of Oahu v. Whitney, 17 H. 174, 180 (1905). SEE 
Kawananakoa v. Polyblank, 205 U. S. 349 (1907). 
2. The former governments of Hawaii are not to be 
` regarded as foreign governments. In re Pa Pelekane, 21 H. 
175, 187 (1912). 
i II. CONTRACTS. 

Ser arso Contracts, II. 


3. A sheriff cannot bind the territory to pay a surgeon 
for an operation upon a private citizen made necessary by the 
unauthorized act of a policeman. Grace v. Territory, 13 H. 
465 (1901). l 

4. The territory is estopped from disputing a description 
given in a patent. Territory v. Kapiolani Estate, 18 H. 394 
(1907). ; 

5. Under a contract for the reconstruction of a warehouse, 
involving the removal of an existing structure, and providing 
that all old material was to be preserved and used in the con- 
struction of the new building unless unfit in the opinion of 
the superintendent of publie works, the contractor does not 
acquire any right or title to any of the old material 1..20ved 
and appropriated by the territory between the awarding and 
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execution of the contract, and the territory is not liable there- 
for unless said old material is fit to be used in the new 
structure. Amer-Haw. E. & C. Co. v. Territory, 17 H. 28 
(1905). 

6. The plaintiffs having conveyed certain land to the ter- 
ritory in exchange for other land and upon a covenant by 
the governor to cause buildings and fences on the land to be 
removed therefrom and placed on the other land in good con- 
dition within sixty days, claimed damages for delay in remov- 
ing and for not leaving them in good condition: held, on de- 
murrer, that no law of Hawaii authorized the covenant. Luc- 
weiko v. Territory, 17 H. 30 (1905). 

7. A transfer was made by the American Board to the 
Hawaiian government of the Lahainaluna school property on 
condition that “the said institution shall be continued at its 
expense as an institution for the cultivation of sound literature ` 
and solid science, and further that it shall not teach or allow 
to be taught any religious tenet or doctrine contrary to those 
heretofore inculeated by the mission ;” held, this agreement does 
not require that the specified religious instruction must be 
given. Lowrey v. Territory, 17 H. 285 (1906). REVERSED: 
206 U. S. 206 (1907). Sum 215 U. S. 554 (1910). 


IV. ACTIONS. 


8. Doubtless the government, in the exercise of a wise and 
liberal discretion ought always to grant a right of action to 
any resident of the country conceiving himself aggrieved, but 
the recovery in any such case must be governed by legal rules. 
Way v. Gulick, 5 H. 70 (1884). 

9. The amenability of the supreme head of a state or 
country to the law of mandamus is strongly mooted and must 
be considered in doubt. (Austin, J. solus.) Grieve v. Gulick, 
5 H. 73, 81 (1883). 

10. When a government board is abolished by statute; 
and a new board created, the liabilities of the old board do 
not attach to the new, in the absence of a provision to that 
effect in the statute. Bowler v. Board of Immigration, 7 H. 
563 (1889). 

11. By Act 51, S. L. 1888 (since repealed), allowing 
suits by persons having claims against the government, the 
Hawaiian government surrendered its exemption from suit on 
account of torts of its servants. High v. Hawatian Govt., 8 H. 
546 (1892); Dillingham v. Hawn. Govt., 9 H. 101 (1893). , 
Ser Chapman v. Hawn. Govt., 8 H. 653 (1887). 
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12. Although the government, in its necessary work of 
laying out and grading streets, is not bound in all cases to 
protect adjacent land-holders from the inevitable consequences 
of such changes, yet it may not collect the surface water from 
its lands and streets and discharge it upon the lands of another. 
High v. Hawn. Govt., 8 H. 546 (1892). 

13. A claim for money paid to a publie officer in his 
official capacity is a claim against the government. Peacock 
v. Castle, 11 H. 10 (1897). 

14. The period within which an action may be brought 
against the territory may be changed by the legislature without 
regard to the question of invalidating previously accrued 
claims. Peacock v. Republic, 11 H. 404, 413 (1898). 

15. In a claim against the territory the right of action 
arises when the amount was due and not when the demand 
was made. Peacock v. kepublic, 11 H. 404, 415 (1898). 

16. Previous to annexation the department of public 
instruction, not the minister of instruction was the proper 
party plaintiff in an action to recover school land. Cooper v. 
Hao, 12 H. 131 (1899). 

17. Ejectment does not lie against the territory. Bush 
v. Territory, 18 H. 1 (1900). 

18. As the territory cannot be sued except by its consent 
it is not liable in an action of tort. Coffield v. Territory, 
13 H. 478 (1901); Liverpool Ins. Co. v. Macfarlane, 14 H. 
481, 484 (1902); Ashford v. Poor, 10 H. 607 (1896). SEE 
Peacock v. Castle, 11 H. 10, 11 (1897); Cuthbert v. Hawn. 
Govt., 1 H. 151 [266] (1855). 

19. The territory is not liable for injuries caused by 
defective streets. Coffield v. Territory, 13 H. 478 (1901). 
Compare High v. Hawaiian Government, 8 H. 546 (1892); 
Dillingham v. Hawaiian Government, 9 H. 101 (1893). Anp 
seg Way v. Gulick, 5 H. 70 (1884). 

20. The territory cannot be joined as a party defendant 
in a foreclosure suit. Polyblank v. Kawananakoa, 17 H. 82, 
83 (1905). Arrinmep: 205 U. S. 349 (1907). 

21. An action for summary possession for violation of 
conditions of a lease of land formerly crown land may properly 
be brought in the name of the territory by the commissioner 
of public lands. Territory v. Kapiolan Estate, 18 H. 640 
(1908). 

29. In an action against the territory on a contract made 
by certain officers of the house of representatives the petition 
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should show that they had authority to make the same. Lloyd 
v. Territory, 19 H. 491 (1909). 

23. In an action against the territory on an unauthorized 
contract made by certain officers of the house of representa- 
tives, the petition showing that such contract was ratified by 
the house is good on demurrer. Lloyd v. Territory, 19 H. 


520 (1909). 
III. LEGISLATIVE POWERS. 


94. The advisory and executive councils were the only. 
legislative authority under the provisional government. In re 
Sheldon, 9 H. 89 (1898); Prov. Govt. v. Hering, 9 H. 169 
(1898); In re Walker, 9 H. 171 (1898); Prov. Govt. v. 
Hering, 9 H. 181 (1893). 

25. A resolution of the privy council in 1850 did not 
have the effect of law, as the privy council had no authority 
to enact laws. Territory v. Inliuokalam, 14 H. 88, 92 
(1902); In re Pa Pelekane, 21 H. 175, 182 (1912). 

26. A statute which creates certain offices, provides for 
payment of salaries of the officers, and among other things 
requires the territorial auditor to draw a warrant for such 
salaries upon the treasurer, without specifying the fund out 
of which such warrant shall be paid, does not make an appro- 
priation. Humphreys v. Auditor, 14 H. 898 (1909). 

27. The provision in section 52 of the Organic Act that 
appropriations shall be made biennially, does not prevent the 
legislature from dividing the biennial period into two parts, 
namely, six months before and eighteen months after the inau- 
guration of county government, for the purpose of making 
different appropriations for each of those parts. Boyd v. 
Auditor, 15 H. 361 (1908). 

28. Money may lawfully be appropriated by the legisla- 
ture for the benefit of the Queen’s hospital, an institution con- 
ducted for the relief of indigent sick without distinction as to 
nationality, creed or otherwise. Jn re Queen’s Hospital, 15 H. 
663 (1904). 

29. An appropriation of money by the legislature to re- 
fund the amount of a fine paid pursuant to a judgment of a 
court of competent jurisdiction upon the assumption that the 
accused was innocent is an illegal attempt to exercise judicial 
functions. (Per Robertson, C. J.) In re Cunmins, 20 H. 
518 (1911). 

30. It is beyond the power of the legislature to authorize 
the expenditure of money raised by taxation by way of gift or 
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` gratuity to individuals in the absence of, at least, a moral obli- 
gation to support the appropriation. (Per Robertson, O. J.) 
In re Cummins, 20 H. 518, 529 (1911). 

31. The courts are not always concluded by a legislative 
opinion or finding that a moral obligation existed to support an 
appropriation of public money for a private purpose. (Per 
Robertson, C.J.) In re Cummins, 20 H. 518, 580 (1911). 

32. A statute providing for the discharge of a moral obli- 
gation by means of an appropriation of public funds is rightful 
legislation within the meaning of the Organic Act. Smithies 
v. Conkling, 20 H. 600, 604 (1911). 

88. By section 55 of the Organic Act the legislature of 
this territory was vested with the power of taxation with all 
the completeness and effectiveness with which that power is 
vested in and exercised by the legislature of any of the states, 
and also the right to legislate in exercise of the police power. 
In re Kalana, 92 H. 96, 103 (1914); In re Craig, 20 H. 483, 
490 (1911); Rex v. Booth, 2 H. 616, 627 (1863); Naone v. 
Thurston, 1 H. 220, 221 [892, 395] (1856). 


IV. FISCAL MANAGEMENT. 


SEE ALSO supra, 27. 


34. United States gold coin was held to be properly sub- 
stituted for Hawaiian silver coin by the minister of finance 
when there was such a surplus of silver in the treasury as to 
disturb the equilibrium between silver and gold coin. In re 
Currency, 5-H. 974 (1884). 

_ 35. Where there is a specific appropriation for a specific 
object and also a general appropriation covering the class with- 
in which such specifie object is included, it is unlawful to 
expend any money from the general appropriation upon the 
specific object, in the event of the specific appropriation be- 
coming exhausted. Re Appropriation Bill, 7 H. 777 (1888). 

36. Where the appropriation for the support, maintenance 
and guarding of prisoners while performing certain work was 
exhausted, the auditor general was directed by mandamus to 
approve vouchers for payment of their support out of an 
appropriation for the support of prisoners generally. Thurs- 
ton v. Ross, 8 H. 129 (1890). 

37. The legislature may include in an appropriation bill 
passed at an extra session called under the provisions of sec- 
tion 54 of the Organic Act an item which is not for a “neces- 
sary current expense of carrying on the government,” provided 
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the matter covered by the appropriation is one for which an 
appropriation may rightfully be made. In re Queen’s Hospi- 
tal, 15 H. 514 (1904). 

38. When the legislature provides for certain necessary 
expenses of government for six months only of the biennial 
period, the treasurer with the advice of the governor may pay 
such expenses for the last 18 months of the biennial period 
according to the appropriations for the preceding biennial 
period. In re Hawn. Star, 15 H. 532 (1904). 

39. An action may be maintained against the treasurer of 
the territory in his private capacity to recover money illegally 
exacted by him under color of his office and paid under duress 
and protest and with notice that action would be brought 
against him for the money. The provision of the audit law 
which requires public acoountants to pay weekly into the 
treasury moneys collected by them does not require the treas- 
urer to pay into the treasury without awaiting the result of 
litigation moneys collected by him under the circumstances 
mentioned. Seattle B. & M. Co. v. Treasurer, 17 H. 864 
(1906). | 

40. Under Act 143 of the Session Laws of 1911, claims 
should be paid in the order of their presentation till the fund 
is exhausted, the appropriation being insufficient to pay all the 
claims presented. Smithies v. Conkling, 20 H. 600, 607 
(1911). 


THEATERS AND SHOWS. 


1. A restriction in a license for a Chinese theater against 
playing of musical instruments and beating gongs after 10 
o'clock at night was held unreasonable and void. King v. 
Chung Young, 8 H. 156 (1890). 

2. <A license for a theatrical performance cannot be re- 
fused because the applicant has not procured the approval of 
the sheriff to the location. Desky v. Minister of Interior, 
12 H. 138, 141 (1899). 

8. A fee of $5.00 a day is chargeable for an exhibition 
of moving pictures and such amount is not excessive so as to 
make the statute invalid. (Bur sex Act 96, S. L. 1909; 
R. L. 1915, Sees. 2076, 2077.) Tait v. Treasurer, 18 H. 646 
(1908). SEE Desky v. Minister of Interior, 19 H. 318 
(1899). 
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Proof of time of commission of offense. Ser Criminal 
Law, 57. 


1. <A contract to do something “about the month of May” 
would be satisfied by doing it in the latter part of April or 
the early part of June and at intermediate times. Davies 
v. Hackfeld & Co., 4 H. 94, 98 (1878). 

2. Three years from a given date expire when three 
calendar years have elapsed. Rickard v. Couto, 5 H. 507, 
510 (1885). 

3. April 27th is not “within two months” after Feb. 
26th. Defries v. Cartwright, 10 H. 249 (1896). 

4. In computing the time within which an act is to be 
done, in civil procedure in courts of record, the first day is 
excluded and the last day included. Defries v. Cartwright, 
10 H. 249 (1896); In re Election Law, 8 H. 602 (1892); 
Bowler v. McIntyre, 9 H. 805, 808 (1893). 

5. The statutory requirement of fifteen days’ public notice 
of sale was not complied with by publication from March 15 to 
March 99; here was not a sale “after the expiration of fifteen 
days’ public notice,” but only after fourteen days’ notice. 
Widemann v. Thomas, 10 H. 366, 372 (1896); Silva v. Lopez, 
5 H. 262, 265 (1884). 

6. An act performed on Aug. 26 was held to have been 
performed “within three months” of May 26, in compliance 
with the mechanics’ lien law. Pacific Hardware Co. v. Lan- 
coln, 12 H. 858 (1900); Bowler v. McIntyre, 9 H. 806 
(1893). 

7. Where several judicial acts are performed on the same 
day, they will be presumed to have been performed in the nat- 
ural or proper or legal order, in the absence of any showing 
to the contrary. Kalanianaole v. Dimond, 15 H. 486, 489 
(1904); Walker v. Peterson, 9 H. 93, 95 (1898). 

8. It is a general rule that the law does not take account 
of fractions of a day, but it is equally true that fractions of a 
day are noticed when justice requires it. Kalanianaole v. 
Dimond, 15 H. 486, 489 (1904). 

9. Sunday is not included in the five days within which ` 
a notice of appeal may be filed but it may be filed upon the 
following day. Scott v. Linder, 18 H. 7 (1906). Sex Terri- 
tory v. Ah On, 17 H. 19, 21 (1905). 
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10. In computing time under an election law which re- 
quired that a request to stand as a candidate be filed not less 
than fourteen days before the day of election, the day on which 
the request is filed is to be counted as the first of the fourteen 
days and the day of election excluded. Chandler v. Mott- 
Smith, 19 H. 225, 228 (1908); In re Election Law, 8 H. 602 

1892). 

11. Sec. 2404, R. L. 1915, providing for the computation 
of the time within which an act may be done, relates solely to 
civil procedure in courts of record. Chandler v. Mott-Smith, 
19 H. 225, 228 (1908). SEE In re Election Law, 8 H. 602 
(1892). 

12. Where the last day within which nomination papers 
must be filed falls on Sunday, they cannot be filed on the 
Monday following. Chandler v. Mott-Smith, 19 H. 225, 229 
(1908). 


TORRENS TITLES. 
See Records, IT. 


TORTS. 


Joinder of counts in tort and contract. SEE Actions, 
8, 9, 11. 

Liability of husband for torts of wife. Sre Husband 
and Wife, 22. i 

Liability of an infant for torts. Ser Infants, V; Parent 
and Child, 3. 

Liability of governmental agencies. SEE Counties, V; 
Territory, IV. 

Liability of master for servant’s torts. Sre Master and 
Servant, IV. 


1. An action cannot be maintained against a master and 
servant jointly for the latter’s tort. Ah Sing v. McIntyre, 
7 H. 196 (1887). 

2. In an action of tort for shooting at plaintiff with a 
pistol if the evidence on behalf of plaintiff justifies an infer- 
ence that she suffered damage as a necessary consequence of 
the tort, a nonsuit should not be granted. Roe v. McGrew, 
17 H. 596 (1906). 

3. A judgment awarding several damages against the 
defendants in an action of tort alleging a conspiracy to commit 
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the wrongs charged, is unauthorized by the law which forbids 
an apportionment of damages in such cases and holds the 
defendants to a joint liability. Baker v. Brown, 18 H. 22 
(1906). 

4. A county in Hawaii is liable for injury to private 
property in the nature of a trespass caused by the negligent 
act of a road employee while repairing a publie highway. 
Matsumura v. County of Hawaii, 19 H. 18 (1908). 

5. The law does not require anyone to take precautions 
against unknown intentional wrongful acts of another, nor 
make it his duty to presume that another will intentionally 
do a wrongful act that will result in injury to his property. 
Halawa Plantation v. County of Hawaii, 22 H. 758, 757 
(1915). 


TRADE MARKS. 


1. Property in a trade mark cannot be acquired or re- 
tained independently of the article which the trade mark 
symbolizes. Gear v. Kenyon, 10 H. 162 (1895). 

2. Intentional abandonment of the use of a trade mark is 
intention of the abandonment of the right to the trade mark. 
Gear v. Kenyon, 10 H. 162 (1895). 


TREASON. 


SEE ALSO Insurrection. 


1. Act 3 of the Session Laws of 1898, relating to treason 
wase held to be constitutional, its purpose being sufficiently 
described in its title. In re Walker, 9 H. 171 (1898). 

2, Misprision of treason, if committed, is not necessarily 
completed before an actual outbreak or the proclamation of 
martial law. In re Kalanianaole, 10 H. 29, 63 (1895). 


TREATIES. 
SEE Seamen, 2, 8, 4, 5, 31; Ambassadors and Consuls. 


1. Whenever any act of the legislature comes in direct 
conflict with a treaty the latter must prevail. Melchers v. 
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Goodale, 1 H. 239 [427] (1856). See Coady v. Goodale, 
1 H. 134 [235] (1854). 

2. Treaties are covenants and are to be construed equi- 
tably and not technically. Rex v. Booth, 2 H. 616, 641 
(1863). 

3. An interpretation of a treaty which would lead to 
an absurdity ought to be rejected. Melchers v. Goodale, 1 H. 
239, 241 [497, 481] (1856). 

4. A treaty is but a contract between two nations; it 
must contain stipulations clear and definite, before third par- 
ties can take advantage of it, when opposed to the acts and 
construction of the parties themselves. Rex v. Booth, 2 H. 
616, 643 (1863). 


TRESPASS. 


SEE Trespass to Try Title. 
Trespassing animals. SEE Animals, ITI. 


1. Where a boundary line falls in trees, the defendant 
has only the rights of an adjoining tenant in a partition wall 
and is liable in trespass for destroying the trees without the 
plaintiff’s consent. Beniamina v. Clark, 3 H. 947, 249 
(1871). 

2. An action of trespass abates upon the death of the 
plaintiff. Bishop v. Lokana, 6 H. 556 (1885). 

3. Where in an action of trespass the issue is the title to 
the property alleged to have been trespassed upon, the burden 
is upon the plaintiff to prove his title, and he, having put on 
such evidence in chief, may not in rebuttal introduce evidence 
of the same character after defendant has closed his case. 
Mew Kung Tung v. Wong Ka Mau, 8 H. 557 (1893). 

4, Where the title is the issue in an action of trespass it 
becomes similar to the action of ejectment, and the burden 
is upon the plaintiff to prove his title. Mew Kung Tung v. 
Wong Ka Mau, 8 H. 557, 559 (1898). 

5. An action of trespass settles nothing in regard to the 
title beyond the action tried. Mew Kung Tung v. Wong Ka 
Mau, 8 H. 557, 559 (1893). 

6. A declaration which sets out a trespass and in another 
count alleges the malicious procuring of an injunction does 
not declare on two causes of action where it appears that the 
injunction was only a matter of aggravation to the main tres- 
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pass. Kahului R. R. Co. v. Haw. Com. & Sug. Co., 11 H. 
739, 742 (1899). 

7. An offer to return chattels for the taking and convert- 
ing of which damages were claimed was admissible in evidence, 
the evidence showing no unlawful taking of the chattels. 
Pacific Mill Co. v. Enterprise Mill Co., 16 H. 282 (1904). 

8. In trespass de bonis asportatis a demand for the prop- 
erty converted is an essential prerequisite to a suit. Pacific 
Mill Co. v. Enterprise Mill Co., 16 H. 282 (1904). 

9. In an action for trespass upon real property, an in- 
struction that possession of the premises is notice of the rights 
of the person in possession and equally as good notice as a 
recorded deed, is proper. Sylva v. Wailuku Sugar Co., 19 H. 
602 (1909). 

10. A declaration alleging in substance that on a certain 
day defendants broke and entered the land of plaintiffs, and 
deposited thereon water, rubbish, earth and stones, rendering 
the land unfit for cultivation, shows that the trespass consisted 
of a single tortious act, and that the injury is permanent and 
not continuing in its nature. Kauha v. Palolo Land & Im- 
provement Co., 20 H. 237 (1910). 

11. The exclusion of evidence, in an action of trespass, 
relating to the extent of the injury caused to the plaintiffs’ 
property is not prejudicial when the jury finds for the defend- 
ant and has no occasion to consider the question of damages. 
Cornwell v. Wailuku Sugar Co., 20 H. 585 (1911). 

12. In trespass quare clausum fregit, which is a local 
action, if the declaration gives the boundaries of the locus in 
quo or otherwise describes it -with certainty it must be proved 
as laid and the plaintiff can recover only on proof of a trespass 
where he lays it. Mendes v. de Cova, 22 H. 636, 637 (1915). 

13. Where plaintiff in trespass quare clausum fregit relies 
expressly on a title by grant or of record he must prove it and 
evidence of a title otherwise derived is inadmissible. Mendes 
v. de Cova, 22 H. 636, 688 (1915). 


TRESPASS TO TRY TITLE. 


A bare possession, without title, may enable a party to 
maintain his action as against a mere stranger or wrongdoer, 
but is not sufficient as against one who holds title from the 
government. Pukoi v. Kapena, 2 H. 15 (1857). 


736 TRIAL. 
TRIAL. 


Motions for continuance. Serr Continuance. 

What constitutes an appearance. SEE Appearance. 

Place of trial. SEE Venue. l 

Right of trial by jury. Ser Constitutional Law, X. 

SEE arso Evidence; Jury; Witnesses; Appeal and Error. 


í. NOTICE OF TRIAL AND PRELIMINARY PROCEEDINGS. 


1. An agreement between counsel, without consulting 
the court, to try a case on a stated day does not necessarily 
bind the court to hear it on that day. Wailuku Sugar Co. v. 
Kaiue, 8 H. 537, 541 (1899). 

9. The right of trial by jury may be waived in civil cases 
by actions and conduct. Ah Hing v. Ah On, 15 H. 59 (1908). 


l. COURSE AND CONDUCT OF TRIAL IN GENERAL. 


3. It is the duty of the court to take notice of improper 
conduct of anyone present at a trial, and if necessary to 
impose a penalty for such misconduct. Prov. Govt. v. Ma- 
chado, 9 H. 221, 223 (1893). 

4. A court may proceed with a trial, pending exceptions 
to a ruling made during its course, and may render judgment 
at the same time as the decision is made, and the clerk may 
enter judgment four days later, no bill of exceptions having 
been presented. Byrne v. Allen, 10 H. 327, 330 (1896). 

5. The competency of an expert in a foreign language is 
a matter in the discretion of the court. 'Trousseau v. Cart- 
wright, 10 H. 614 (1897). 

6. The exclusion of witnesses from the court room prior 
to giving their testimony is a matter within the discretion of 
the court. Republic v. Tsunikichi, 11 H. 841, 344 (1898). 

7. The law is well settled in Hawaii that the manner of 
the introduction of testimony and the latitude to be allowed 
counsel, particularly on the cross-examination of witnesses, is 
largely vested in the discretion of the trial court, and that this 
diseretion will not be reviewed by the appellate court except 
in clear cases of abuse. Flint v. Flint, 18 H. 818, 315 
(1908) ; Merricourt v. Insurance Co., 18 H. 218, 991 (1901) ; 
Booth v. Beckley, 11 H. 518, 521 (1898). 

8. If the right to have the plaintiff in a personal injury 
case submit to a “physical examination exists, the examination 
ought to be applied for before entering upon the trial. Fuller 
v. Hon. R. T. & L. Co., 16 H. 1, 12 (1904). 
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9. Where the record is silent as to the swearing in of an 
interpreter, there is a presumption that he was sworn before 
entering upon the discharge of his duties. Lo Toon v. Terri- 
tory, 16 H. 851, 856 (1904). . 

10. Plaintiff has the right to open and close. Trustees 
Bishop Estate v. Iulia, 16 H. 680 (1905). 

11. Counsel having moved for a nonsuit, the court and 
counsel thereupon, in the presence of the jury, entered into a 
discussion as to the legal effect of the plaintiff’s complaint. 
The court thereafter instructed the jury to disregard the re- 
marks of the court so made. Held, under the circumstances 
of this case, that the remarks were not prejudicial error. 
Ting v. Born, 21 H. 652 (1918). 

12. Counsel having moved that the witnesses be excluded 
from the court room, the court remarked, “I see no witnesses 
here except one, .and he is a banker.” Held, that the natural 
and reasonable construction to be placed upon the remark of 
the court is, that the court thereby intended to convey the 
idea that there was but one witness in the court room, and 
that the standing or credibility of the witness was not thereby 
alluded to or implied. Ting v. Born, 21 H. 659 (1913). 

13. In a criminal prosecution, where there is no lack 
of evidence to support a conviction, impatient and improper 
remarks of the court to defendant’s counsel will not warrant 
a reversal, The evidence must be looked to to ascertain 
whether the verdict is responsive to it or to extraneous matter. 
Territory v. Peter, 22 H. 189, 184 (1914). 

14. Where the trial court is convinced that a witness 
does not understand a question it should explain the question 
or cause it to be explained to the witness. The court should 
protect a witness from confusion by questions that place a 
wrong construction on previous statements by the witness. 
Territory v. McGregor, 22 H. 786, 790 (1915). 


IT. RECEPTION OF EVIDENCE. 


(a) Inrropuction, OFFER AND ADMISSION oF EVIDENCE IN 
GENERAL. 


15. Cumulative evidence means additional evidence to 
support the same point and which is of the same character 
with evidence already produced. Howland v. Jacobs, 9 H. 
155, 159 (1859). 

16. <A certain discretion in the admission or exclusion of 
testimony must be exercised by the presiding justice in any 
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case, whether capital or not, but it is not a reckless or arbitrary 
discretion; it is one to be controlled by sound legal principles 
and if exercised beyond this is subject to review. King v. 
Paakaula, 3 H. 30, 34 (1867). 

17. A party introducing a deed cannot, in rebuttal intro- 
duce testimony to resist inferences of law or fact flowing there- 
from. See Hop Company v. Soper, T H. 4 (1887). 

18. A party should not be allowed to select a part of a 
statement which is favorable to him and exclude that part of 
the statement which is unfavorable. Carter v. Manhattan Life 
Ins. Co., 11 H. 69, 74 (1897). 

19. The court has power to exclude incompetent testimony 
of its own motion. Flint v. Flint, 15 H. 818, 814 (1908). 

20. An allowance of undue latitude in the eross-exami- 
nation of one of plaintiff’s witnesses, resulting in bringing out 
matters of defense, is not reversible error, unless the plaintiff 
` is prejudiced thereby. Ahmi v. Waller, 15 H. 497 (1908). 

20a. Where a defendant in a criminal case was interro- 
gated on cross-examination concerning writings shown to him 
and marked for identification, it was not incumbent upon the 
prosecution to file the writings in evidence. Territory v. Boyd, 
16 H. 660 (1905). 

91. An illegal method of obtaining evidence does not make 
it inadmissible. Campbell v. Hackfeld, 20 H. 245, 251 
Cr Territory v. Soga, 90 H. 71, 82 (1910); Territory 

. Furomori, 20 H. 344 (1911); Territory v. Sing Kee, 14 
H. 586, 588 (1903). 

99. A verdict will not be set aside because evidence was 
rejected or struck out if it afterwards went before the jury. 
Campbell v. Hackfeld & Co., 20 H. 245 (1910); Territory v. 
Nobriga, 16 H. 29, 31 (1904). 

23. Where offers of proof were made of the opinions of 
witnesses as to the mental condition of the plaintiff without 
outlining the facts upon which the opinions were based, held, 
that the objections being on general grounds only the witnesses 
should have been examined. Sumner v. Jones, 22 H. 23, 26 
(1914). 


b) ORDER or Proor, REBUTTAL, AND REOPENING (ASE. 
? ? 


24. Evidence which was direct evidence for the plaintiff, 
and which he had an opportunity of introducing when he was 
putting his case to the jury was held not proper rebuttal. 
Kalaeokekoi v. Kahanu, 4 H. 481 (1882). 
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25. Evidence tending to contradict statements of witnesses 
made on rebuttal is admissible, where such rebuttal evidence 
could not have been anticipated by the defense. Kahui v. 
Lauki, 5 H. 487 (1885). 

26. Evidence which is merely cumulative in support of 
plaintiff's case in chief is not admissible in rebuttal. Mew 
Kung Tung v. Wong Ka Mau, 8 H. 557, 559 (1893). 

27. It is within the discretion of the court to allow some 
latitude in re-direct examination for the purpose of gétting 
at the exact truth. Republic v. Kapea, 11 H. 998, 806 
(1898). 

28. The admission of relevant and competent evidence in 
surrebuttal is in the sound discretion of the trial court. Mac- 
farlane v. Wilder, 11 H. 673, 677 (1899). 

29. The granting of a motion to re-open a case and intro- 
duce additional evidence conditioned upon the payment of costs. 
and a fee to opposing attorneys was held not prejudicial error. 
John It Estate v. Judd, 13 H, 819, 827 (1901). 

30. It is within the aici of the trial court, not sub- 
ject to review except in case of abuse, to reopen a case for the 
introduction of further evidence. Ahana v. Ins. Co. of North 
America, 15 H. 636, 640 (1904); Herblay v. Norris, 8 H. 
335 (1891); King v. Heleliilii, 5 H. 16, 19 (1883). 

31. The admission of evidence in rebuttal which might 
have been offered in chief is within the discretion of the trial 
court. Evidence to disprove an alibi may be received in re- 
buttal, although it tends to support the testimony in chief of 
the prosecution. Lo Toon v. Territory, 16 H. 851, 357 
(1904). 

32. The order of proof rests largely in the. discretion of 
the trial judge, not subject to review except in case of abuse, 
as, for instance, in admitting under certain circumstances oral 
evidence of the contents of a note before proof of its destruc- 
tion. Brown v. Braymer, 16 H. 548 (1905); Mist v. Kawelo, 
13 H. 809, 303 (1901). Ser Trousseau v. Cartwright, 10 H. 
614 (1897). 

3.. Evidence of plaintiffs reasons for not bringing suit 
to collect a debt is admissible after proof by defendant on 
cross-examination of the date of the original sale. Wo Sing 
v. Akau, 18 H. 427 (1907). 

34. The mere order of proof is immaterial. That is a . 
matter resting largely in the discretion of the trial court. 
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Makekau v. Kane, 20 H. 908, 205 (1910); Kapela v. Gilli- 
land, 22 H. 655, 657 (1915); Territory v. Armstrong, 22 H. 
526, 5382 (1915). 


(ce) OssEections, Mortons To STRIKE OUT, AND EXCEPTIONS. 


85. It is not error for a trial court to sustain an objection 
to a question on cross-examination on the ground that it is 
“incompetent, irrelevant and immaterial,” if the evidence is 
incompetent for any purpose. Flint v. Flint, 15 H. 818 
(1903). 

36. A general objection to the admission of evidence on 
the ground that it is incompetent is as a rule insufficient if 
the evidence is admissible for any purpose or if the objection 
can be obviated. Wo Sing & Co. v. Kwong Chong Wai Co., 
16 H. 17, 18 (1904). 


IV. ARGUMENTS AND CONDUCT OF COUNSEL. $ 


37. Courts should not permit counsel to make compari- 
sons and comments on the acts of jurors in previous cases of 
the same character as the case on trial. The action of a jury 
in a former case affords no rule for their action in the case 
before them. Boyd v. Gandall, 11 H. 322 (1898). 

38. Comment before a jury on the fact, disclosed by the 
evidence, that one of the parties paid for the lunches of two 
witnesses on two days during the trial is within the bounds 
of legitimate argument. Bright v. Quinn, 20 H. 504, 509 
(1911). , 

39. A party has no inherent right to complete an examina- 
tion or cross-examination of a witness without interruption 
by the court; it often happens that the court should interfere 
with such examination or cross-examination in order to protect 
the witness against improper treatment and for the proper 
administration of law. Territory v. McGregor, 22 H. 786, 
790 (1915). 


V. TAKING CASE OR QUESTION FROM JURY. 
(a) Questions or Law OR or FACT IN GENERAL. 


40. Where the undisputed evidence is insufficient in law 
to support the claim there is nothing to submit to the jury; 
the court must dispose of it as in any case of insufficiency of 
proof. Carty v. Jarrett, 21 H. 310 (1912). 


TRIAL. 741 


(b) Dismissat or NONSUIT. 


41. Where defendant rests his case on a motion for non- 
suit, the court takes all evidence in as true. McCully v. Stan- 
ley, 8 H. 147, 149 (1868). 

42. It is the duty of the court to order a non-suit where 
it appears from the evidence adduced that it would be obliged 
to instruct the jury that upon the showing they could bring 
in no other verdict than one for the defendant. McCully v. 
Stanley, 3 H. 147, 150 (1868). 

43. If a judge declines to order a nonsuit because he is 
of opinion that there is evidence to go to the jury, it is no 
ground of exception; because the defendant has no right to 
require the judge to express an opinion on the weight and 
sufficiency of the evidence to support the plaintiff’s case. Stone 
v. Hutchinson, 4 H. 117, 125 (1878). 

44. A motion to dismiss a case after the evidence is in, 
for variance between the pleadings and proof is improper, the 
correct practice being to move for a directed verdict. Perrett 
v. Ka-Aa, 7 H. 285 (1888). 

45. It is error to grant a non-suit where there is any evi- 
dence which would entitle the jury to find for plaintiff. Hale 
v. Maikai, 12 H. 178, 182 (1899). 

46. An action should not be dismissed for failure of proof 
of a formal nature, especially in the face of a motion to re-open 
and present such formal proof. Union Feed Co. v. Thomas, 
12 H. 350 (1900). 

47. It is error to grant a motion for a non-suit in an 
action of assumpsit for medical services where the answer 
admits all the facts except the value of the services. Armitage 
v. Bishop, 14 H. 184 (1902). 

48. A nonsuit is properly ordered upon failure of the 
plaintiff in an action against joint contractors to prove that 
any of the defendants executed or ratified the agreement de- 
elared on. Harrison v. Magoon, 16 H. 332 (1904). 

49. When a plaintiff has rested, and much evidence essen-: 
tial to his case has been struck out or excluded, but other essen- 
tial evidence has not been offered, a nonsuit may be ordered 
and the striking out or exclusion of the essential evidence is 
harmless, Bishop of Zeugma v. Paahao, 16 H. 345, 351 
(1904). 

50. On motion of plaintiff an order of nonsuit, to which 
no exception was taken, may be set aside at the same term of 
court. Roe v. McGrew, 17 H. 596 (1906). 
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51. In an ejectment case where plaintiff claims title by 
descent, if there is evidence by which the jury might have 
ascertained the plaintiff’s share or quantum of interest, a non- 
suit cannot be sustained. Kalaeokekoi v. Wailuku Sugar Co., 
18 H. 380, 387 (1907). 

52. An error in refusing a non-suit is cured if the defi- 
ciency in evidence is later supplied by the defense. Peacock 
v. Rothwell, 18 H. 464, 467 (1907); Carter v. Wing Chong 
Wai Co., 12 H. 291, 296 (1899); Elikapeka v. Ookala Sugar 
Co., 4 H. 625 (1883); Liena v. Pahau, 4 H. 475, 477 (1889). 

58. The plaintiff offering no evidence in support of his 
claim, the court should direct a nonsuit to be entered. Red- 
house v. Graham, 20 H. 717 (1911). 

54. It is error to grant a motion for a nonsuit at the 
close of the plaintiffs’ case, in an action of ejectment, even 
if there is some evidence tending to show that the defendant 
took possession of the land more than ten years before the 
plaintiffs began the action, there being also evidence tending 
to show the contrary. The court should not grant a motion 
for a nonsuit on conflicting evidence. Leialoha v. Wolters, 
21 H. 804 (1912). 

55. A motion for a nonsuit may be granted even though 
made at the close of all of the evidence in the case, provided 
only that the defendant’s evidence does not cure the defect 
= complained of in the plaintiff’s proof. Scott v. Kona Develop- 
ment Co., 21 H. 408, 421 (1912). 

56. A motion to dismiss an action upon an account, as to 
some items thereof, on the ground that plaintiff had waived 
same, is properly denied. Schoening d Co. v. Miner, 22 H. 
196 (1914). 

57. A motion for nonsuit in an action upon an account is 
properly denied where the evidence tends to prove some of the 
items of the account. Schoening & Co. v. Miner, 22 H. 196 
(1914). 

58. A motion for nonsuit made after the defendant has 
introduced evidence in support of his defense comes too late 
and should be denied on that ground. Halawa Plantation v. 
County of Hawaii, 22 H. 788 (1915). 


(e) Drrecrion or VERDICT. 


59. In a case where a verdict for a plaintiff would have 
to be set aside as not sustained by the evidence, a directed 
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verdict for the defendant is proper. Kenway v. Notley, 5 H. 
128, 129 (1884); Kamalu v. Lovell, 5 H. 62 (1884). 

60. To justify the court in directing a verdict for defend- 
ant there should be a total want of evidence to sustain the 
plaintif’s claim. Haw. Com. & Sug. Co. v. Horner, 5 H. 
529 (1886). 

61. <A verdict may be directed in favor of the plaintiff 
when he has clearly proved his case and the defendant has 
offered no evidence and made no attempt to contradict the 
plaintifi’s evidence. Brown v. Braymer, 16 H. 548 (1905); 
In re Notley, 15 H. 700 (1904). 

62. It is not reversible error to refuse to direct a verdict 
for the defendant at the close of the plaintiff’s case, even 
though the plaintiff has not made out his case, unless the de- 
fendant rests. Wong Hoon Kan v. Lui Yan, 16 H. 784 
(1905). 

63. Where the evidence is conflicting a motion to direct 
a verdict should be denied. Sylva v. Wailuku Sugar Co., 19 
H. 602 (1909). 

64. Evidence, in support of an affirmative defense, im- 
properly admitted on cross-examination of one of plaintifi’s 
witnesses during his case in chief cannot, at the close of the 
plaintifi’s case, be made the basis of a directed verdict. Kekoa 
v. Robinson, 20 H. 565 (1911); Ahmi v. Waller, 15 H. 497, 
501 (1904) ; Booth v. Beckley, 11 H. 518, 521 (1898). 

65. The evidence being sufficient to support a finding that 
P. was full brother of the intestate, it was error to direct a 
verdict based on the theory that the two were half brothers. 
Uuku v. Kaio, 20 H. 567, 573 (1911). 


VI. INSTRUCTIONS TO JURY. 
(a) Province or Courr AND Jury IN GENERAL. 


66. It is proper to instruct the jury to find for the side 
on which the evidence preponderates. Awa v. Kamio, 8 H. 
717 (1876). 

67. It is for the jury to judge of the weight of the evi- 
dence. Kalela v. Lemon, 4 H. 348, 350 (1880). 

68. If there is no conflict of evidence as to the facts the 
question of delivery and acceptance in a sale of personal prop- 
erty is for the court; if there is contradictory evidence, the 
question should be left to the jury. Ellis v. Wilcox, 5 H. 236, 
240 (1884). 
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69. In its instructions the court may charge the jury 
whether there is or is not evidence upon a certain point but 
it should not mislead the jury by giving undue prominence 
to some of the evidence. Republic v. Ah Ping, 10 H. 459 
(1896). 

70. The court is not bound in all cases to review the 
whole evidence because it has specifically referred to one 
portion. Republic v. Ah Ping, 10 H. 459, 461 (1896). 

71. A trial judge is not permitted to comment and give 
his personal views upon a question of fact which it was in 
the province of the jury alone to determine. Lyman v. Hilo 
Tribune, 18 H. 453, 455 (1901). 

72. Questions of the credibility of witnesses and of the 
weight of their testimony dre solely for the jury to determine, 
and in jury waived cases they are for the court. Lihue Plan- 
tation Co. v. Kepalai, 18 H. 515 (1901). Sen Scott v. Silva, 
13 H. 184 (1900); Scott v. Nahale, 18 H. 255 (1901); 
Yowell v. Gomes, 18 H. 123 (1900). 

73. Where evidence is capable of more than one construc- 
tion or of more than one inference the jury alone is to deter- 
mine the meaning to be conveyed, and the inference to. be 
drawn from facts proved, where more than one inference 
may be so drawn reasonably. Smith v. Hamakua Mill Co., 
15 H. 648, 655 (1904) ; Peabody v. Damon, 16 H. 447, 451 
(1905). SEE McCandless v. Lansing, 19 H. 474, 476 (1909). 

74. It is not sufficient ground for a new trial that the 
trial judge in overruling a motion for a directed verdict in 
the absence of the jury made, by way of explaining his deci- 
sion, remarks which showed that he leaned strongly towards 
the plaintiff’s side in his view of the evidence and that such re- 
marks were published in the newspapers and read by the jurors 
before the case was submitted to them, and were referred to 
and read by them after their retirement, although they had 
been instructed not to be influenced by them—the defendants, 
movants for the new trial, having consented previously that the 
jurors might read the newspapers and asked the judge not 
‘to order them not to read them and stated that they, the defend- 
ants, were willing to take their chances. Brown v. Spreckels, 
18 H. 91, 118 (1906). Arrimwep: 912 U. S. 208, 213 
(1909). 

75. The court, though prohibited by statute from com- 
menting upon the sufficiency or the weight of evidence, is 
allowed to charge whether there is or is not any evidence 
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on any point. Kaleikini v. Waterhouse, 19 H. 359, 362 
(1909); Republic v. Kapea, 11 H. 293, 310 (1898). 

76. When the question of ownership is one of mixed fact 
and law, its submission to the jury should be accompanied 
with instructions giving specific definitions of ownership ap- 
plicable to any findings of facts which the evidence may jus- 
tify. Ah Hoy v. Raymond, 19 H. 568, 572 (1909). 

77. The court has no right to attempt to discredit in- 
structions already given. Territory v. Kawano, 20 H. 469, 
482 (1911). 

78. An instruction given by a trial judge to a jury from 
which it may reasonably be inferred that the judge regards 
certain material evidence as unworthy of credence or of less 
weight than other opposing evidence is a comment on the char- 
acter, strength and credibility of the evidence, and the giving 
of such an instruction is a violation of section 2435 of the 
Revised Laws, 1915. The error is not cured by an instruc- 
tion that. the judge had “no right to comment upon the testi- 
mony nor to make any findings of fact. ” Bannister v. Lucas, 
21 H. 229 (1912). 

79. The statute (R. L. 1915, Sec. 2485) relating to com- 
ment by the court upon the evidence does not preclude the 
court from stating or summing up the evidence, or portions 
of it, and explaining to the jury its bearing upon the ques- 
tions of law involved and thus illuminating his instructions 
as to the law of the case, provided such statement is perfectly 
fair and impartial and does not disclose to the jury the judge’s 
opinion as to any controverted fact or his views as to the 
weight of any particular evidence or the credibility of any in- 
dividual witness. Bannister v. Lucas, 21 H. 229, 226 (1912). 

80. Where the state of the evidence was such that dif- 
ferent minds might honestly draw different conclusions from 
it, the questions thus presented are questions of fact clearly 
within the province of a jury to determine. Ward v. Inter- 
Island 8. N. Co., 22 H. 66, 69 (1914). 


(b) Necessrry AND SUBJECT-MATTER. 


81. Where evidence has been improperly received, and 
excepted to and it appears that the jury were subsequently 
instrueted to disregard such evidence, it was held that the 
erroneous decision in admitting the evidence was no ground 
for reversing the judgment. King v. Paakaula, 8 H. 80, 36 
(1867) ; Kaleleonalans v. Smith, 4 H. 82, 86 (1878); Stone 
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v. Hutchinson, 4 H. 117, 121 (1878). (SEE Appeal and 
Error, XVI (h).) 

82. Instructions are given on the theory that they are 
expositions of the principles of the law applicable to the case, 
or some branch or phase of the case, which the jury are bound 
to apply in order to render a verdict responsive to the evidence 
adduced. They should be pointed, concise and definite, cover- 
ing, however, the whole case, i. e., “the points of law involved 
therein.” They should not be ambiguous, inconsistent or con- 
tradictory; nor should they extend to abstract propositions of 
law. Territory v. Kawano, 20 H. 469, 482 (1911). 


(ce) Form, REQUISITES, AND SUFFICIENCY. 


83. Where a trial judge allowed and gave a requested 
instruction, modifying it by an addition which was written 
out by the stenographer and filed, the statute was complied 
with. Ahlo v. Tai Lung, 9 H. 272, 274 (1898). 

84-5. It is not the duty of the court to summarize the facts 
in the case to which its instructions are intended to apply. 
Campbell v. Hackfeld & Co., 20 H. 245, 249 (1910). 

86. Remarks and instructions of the court to the jury 
which are argumentative comparisons relative to the credibility 
of witnesses, commending one and disparaging the other, their 
testimony being vital and diametrically in conflict, are unfair, 
prejudicial and erroneous. Territory v. Kawano, 20 H. 469, 
480 (1911). 

87. Where an official stenographer is present and taking 
notes of the charge of the court to the jury, it is not necessary 
for the court to reduce its charge to writing, but such eharge 
may be given orally, and noted by the stenographer. Failure 
of the stenographer to transcribe such charge and file the same 
within the statutory time will not, in the absence of prejudice; 
entitle a party, as a matter of right, to a new trial. Chung 
Nung v. Territory, 21 H. 395 (1918). 

88. The trial court properly refused to consider an oral 
request for an instruction made in open court before the jury; 
all requests for instructions are required to be in writing. 
Territory v. McGregor, 22 H. 786, 791 (1915). 


(d) APPLICABILITY TO PLEADINGS AND EvIpENCcE. 


89. A court may properly decline to give instructions to 
a jury when the question upon which the instructions are de- 
sired is-not raised by the evidence. Robinson v. Sresovich, 
5 H. 618 (1886). 
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90. It is not error to refuse to give instructions that are 
inapplicable to the facts of the case even though they may be 
correct as abstract propositions or as applicable to other facts. 
Ferreira v. Honolulu R. T. & L. Co., 16 H. 615 (1905). 

91. The effect upon a jury of wrong instructions is not 
removed by giving correct instructions upon the same subject 
where the jury is not instructed to disregard the erroneous in- 
structions. Territory v. Richardson, 17 H. 231, 236 (1905). 
Compare Martin v. Kerr, 7 H. 346 (1888). 

92. Instructions which relate to matters vital to the case 
and are so clearly inapplicable to the proved or admitted facts 
that if followed the verdict would be contrary to law cannot 
be otherwise than prejudicial and require reversal of the ver- 
dict. Apana v. Kapano, 20 H. 399 (1911). Sex Territory 
v. Richardson, 17 H. 231, 236 (1905); Sylva v. Wailuku 8. 
Co., 19 H. 602, 682 (1909). 

93. An instruction that “all other things being equal, the 
witnesses of equal credibility, testimony of a positive character 
is more to be relied upon than testimony of a negative char- 
acter” is correctly refused where it is unaccompanied by a 
specific statement of the circumstances under which the rule 
may be applied and is inapplicable to hearsay testimony admit- 
ted upon a question of pedigree. Uuku v. Kaio, 21 H. 710, 
718 (1913). 

94. An instruction which told the jury to take into con- 
sideration the interest of the plaintiff in the result of the 
suit when weighing his testimony was properly refused, espe- 
cially as the court had instructed the jury that in weighing the 
evidence of witnesses they should take into consideration the 
interest, if any, of the witness, in the result of the suit. 
Ward v. Inter-Island 8. N. Co., 22 H. 488 (1915). 


(e) Requests OR PRAYERS. 


95. When the law is sufficiently stated in the instructions 
given, the refusal of additional instructions is not error. Dil- 
lingham v. Scott, 19 H. 554 (1909). 

96. Where instructions are asked which correctly state 
the law on any issue presented it is error to refuse to give 
them unless the points are adequately covered by the instruc- 
tions given. It is generally considered error to refuse to give 
a requested instruction on a given point which is accurate 
and applicable though the point may have been inferentially 
covered by a general instruction which was given. Nawelo-v. 
von Hamm-Young Co., 21 H. 644, 649 £1913). 
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97. Mere non-direction on matters of law is not ground 
of error where specific instructions have not been requested. 
Nawelo v. von Hamm-Young Co., 21 H. 644, 649 (1918); 
Sylva v. Wailuku Sugar Co., 19 H. 602, 609 (1909); Terri- 
tory v. Furomori, 20 H. 344, 350 (1911). 

98. It is not error to refuse a request for a proper instruc- 
tion when the question of law presented by the requested in- 
struction is covered by another instruction given by the court 
to the jury.. Territory v. McGregor, 22 H. 786 (1915); 
Nawelo v. von Hamm-Young Co., 21 H. 644, 649 (1913); 


Bright v. Quinn, 20 H. 504, 509 (1911); Territory v. Lau. 


Chong, 20 H. 985 (1910); Ferreira v. Honolulu R. T. & L. 
Co., 16 H. 615 (1905); Kapiolani Estate v. Cleghorn, 14 H. 
330, 338 (1909); Laupahoehoe Sugar Co. v. Wilder 8S. S. Co., 
11 H. 261, 270 (1898) ; Schmidt v. Royal Ins. Co., 10 H. 683, 
687 (1897); Prov. Govt. v. Gertz, 9 H. 288, 292 (1893) ; 
King v. Ahop, 7 H. 556, 563 (1889); Merrill v. Jaeger, 5 H. 
475, 483, 484 (1885); King v. Cornwell, 8 H. 154, 160 
(1869). l | 
(f) OBJECTIONS AND EXCEPTIONS. 


99. Where a refusal to charge as requested is excepted to, 
the bill of exceptions should contain the instructions given by 
the court in lieu of the instructions refused, or else should 
show that no instructions were given covering the ground. 
King v. Akana, T H. 549, 554 (1889). 

100. Objections to the charge to the jury must be taken 
promptly and before the jury retire, and preserved in a bill 
of exceptions. Gillespie v. McBryde, 13 H. 432 (1901); 
Kanaloa v. Union Mill Co., 7 H. 547, 548 (1889). 

101. Itis not error for the court to refuse to permit coun- 
sel, who has excepted to an instruction given by the court of 
its own volition, to state the ground of his exception in the 
presence of the jury on the ground that in order to have the 
exception considered by the appellate court it was necessary 
to state the grounds of the exception, as under our practice a 
general exception to a specified instruction is sufficient. This 
is a matter within the discretion of the court, and while it 
would be proper to permit counsel to state the grounds of an 
exception, it would not be proper to permit counsel to incorpor- 
ate in his exception argumentative matter as to the correct- 
ness or incorrectness of the instruction to which the exception 
is directed. Territory v. McGregor, 22 H. 786, 794 (1915). 


~ 
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VII. CUSTODY, CONDUCT AND DELIBERATION OF JURY. 
SEE ALSO Jury. 


109. A remark by a juror in a capital case just before 
the court charged the jury that the prisoner’s counsel “might 
make those men’s wills now” is very improper, but not suffi- 
cient to justify setting aside the verdict. Rex v. Tin Ah Chin, 
3 H. 90, 100 (1869). 

108. The discretion of the court in discharging a jury 
after seventeen hours of deliberation is not the subject of 
review. King v. Davis, 4 H. 213, 216 (1879). 

104. It is not the duty of the court to force a verdict, 
which would not be the deliberate, voluntary and reasonable 
judgment of every one of the jurors rendering it, and this 
principle would be violated by the moral coercion of a single 
juror. King v. Davis, 4 TI. 918, 220 (1879). 

105. An invitation to the jurors to dinner given by the 
successful defendant while the jury were leaving the court 
room, and accepted by them, is improper conduct, and a species 
of bribery. Kalaeokekoi v. Kahanu, 4 H. 481 (1882). 

106. Bribery cannot be inferred from the expenditure 
by a juror who is a poor man, of sums of money on the im- 
provement of his property, without other incriminating evi- 
dence. Boyd v. Gandall, 11 H. 322 (1898). 

107. A mere temporary attack of sickness, though it may 
for the time being incapacitate a juror, is not necessarily a 
reason for discharging him. Republic v. Palea, 12 H. 159 
(1899). 

108. Where counsel makes no objection to the keeping 
out of a jury after they had reported that they could not 
agree, he is in no position to claim that “legal coercion” was 
used by the court to foree a verdict by his failure to discharge 
them. Hitchcock v. Hawn. Tramways Co., 14 H. 187 
(1902). 

109. The use of intoxicating liquors by members of the 
jury pending the trial, and before the final submission of the 
case, such liquor having been furnished by one of their own 
number, will not, in the absence of a showing that prejudice 
to the defendant resulted therefrom, vitiate the verdict: Terri- 
tory v. Ferris, 15 H. 189, 148 (1908). 

110. The erroneous admission, in opposition to a motion 
for a new trial, of affidavits of jurors, to the effect that they 
would have heeded the admonition of the court, if given, not 
to read certain newspapers, to their reading of which counsel 
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consented, and that they were uninfluenced by the publication 
therein of certain remarks of the court, was harmless, for the 
reason that they did not affect the decision of the court on the 
motion and the decision was right irrespective of the affidavits. 
Brown v. Spreckels, 18 H. 91 (1906). AFFIRMED: Spreckels 
v. Brown, 212 U. S. 208, 215 (1909). 


VHI. TRIAL BY COURT. 
(a) HEARING AND DETERMINATION oF Cause. 


111. In an action to quiet title to land if there is insuff- 
cient evidence upon which to base a finding as to the precise 
location of the land involved, the trial court should itself call 
for further evidence upon the point. Kahai v. Yee Yap, 
20 H. 192, 194 (1910). 


(b) Frwpiwes or Facr AND ConcoLusroys or Law. 


112. An oral decision by a circuit court in a jury waived 
case is void. Maalo v. Kaiapa, 11 H. 705 (1899). 

113. A judgment in a jury waived case that is signed by 
the judge as well as the clerk and contains findings is a 
“decision,” “rendered in writing” and sufficiently complies 
with the statute. Kapepee v. Kupahi, 16 H. 799 (1905). 

114. Previous to 1909 the decision of a circuit court in 
a jury waived case was not required to contain special findings 
of fact. Wo Sing v. Akau, 18 H. 427 (1907). 

115. It is within the power of ‘trial judges to make find- 
ings of fact, and such findings will not be stricken from 
the record on motion. In re Lewers & Cooke, Ltd., 19 H. 334 
(1909). 

116. Issues concerning the credibility of witnesses and 
the weight of the evidence are to be determined by the trial 
court and the findings cannot be disturbed if supported by 
evidence. Lau Lam v. Whitcomb, 21 H. 252, 258 (1912); 
Scott v. Kona Development Co., 21 H. 258, 261 (1912). 


IX. VERDICT. 


117. A verdict is bad which finds only a part of the 
issue, and if so imperfect that no judgment can be given it 
must be set aside, but if the matter and substance of the issue 
be found, it is sufficient. King v. Cornwell, 3 H. 154, 163 
(1869). 
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118. A verdict in an action of assumpsit for the use of 
water was that defendants had no right to the water, and it 
was held that as the verdict was not responsive to the issues, 
a mis-trial should be entered. Kohala Sugar Co. v. Vida, 
4 H. 81 (1878). 

119. A court may at an ensuing term correct a verdict 
by an amendment to conform it to the pleadings. Mahoe v. 
Kaohimaunu, 8 H. 269 (1891). 

190. Since in a civil case a trial by jury may be waived 
altogether, one element, namely, that of unanimity, may be 
waived. Pringle v. Hilo Mercantile Co., 18 H. 705 (1901). 

191. A verdict “for the plaintiff for $330. and interest 
at six per cent.” is not invalid for uncertainty in an action 
of covenant for non-payment of rent payable in semi-annual 
installments, fixing the date from which to compute interest. 
Pratt v. Ahin, 16 H. 150 (1904). 

121a. Where a verdict in an ejectment case was “for the 
plaintiff in the sum of one dollar damages” it was held that it 
was aided by the pleadings, instructions and exhibits, so as to 
supply the intendment that it was for the plaintiff for the land 
described in the complaint. How On v. Ah Ho, 16 H. 669 
(1905). SEE Kekaua v. Kalei, 8 H. 683, 718 (1876). 

129. The verdict of a jury is to be read in the light of 
the issue as framed by the pleadings, and recognized in the 
instructions given by the court. Makekau v. Kane, 90 H. 908, 
213 (1910). 


. X. WAIVER AND CORRECTION OF IRREGULARITIES 
AND ERRORS. 


Ser Appeal and Error, IV (b). 


123. Irregularities in the course of judicial proceedings 
will commonly be held to be waived if the party entitled to 
complain shall take any subsequent step in the cause incon- 
sistent with an intent on his part to take advantage of it. 
Coleman v. Coleman, 5 H. 300, 303 (1885). 

194. The plaintiff waived his exception to an order that 
he be examined by a physician by voluntarily submitting his 
person for examination by the physician in presence of the 
jury. Campbell v. Hackfeld, 20 H. 245, 252 (1910). 
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TROVER AND CONVERSION. 


Recovery of possession of personal property. Ser Replevin. 


1. Trover will lie by the heir against the relations of the 
widow, who died before her dower was set off, for carrying 
off and converting to their own use personal property belong- 
ing to the husband’s estate. Keliipelapela v. Pamano, 1 H. 
280 [50%, 504] (1856). 

2. A accepted diamonds from B as security for an en- 
dorsement of B’s draft on C, and A wrote C stating the facts 
and agreeing to forward the diamonds on payment of the 
draft; the draft was paid, but the diamonds were not sent and 
more than two years later were re-delivered by A to B; C did 
not make demand for them, but three years later sued A in 
trover; and the court held that the effect of the contract be- 
tween A and ( was for the jury to decide. Hubbard v. Mac- 
farlane, 4 H. 108 (1878). 

3. The measure of damages in trover is the market value 
of the goods at the time of the conversion, with interest to 
the time of trial. Silva v. Homen, 9 H. 14 (1893); Austin 
v. Michiels, 6 H. 611 (1886). 

4. In an action for conversion of personal property, de- 
‘mand and refusal is necessary when the original taking is law- 
ful, but not when it is wrongful or there is an illegal assump- 
tion of ownership or an illegal user. Ah Hoy v. Raymond, 
19 H. 568, 573. (1909). 


TRUSTS. 


Ser arso Wills VI (g). 
Trade combinations. ‘See Monopolies. 


I. CREATION, EXISTENCE AND VALIDITY. 
(a) Express Trusts, 


1. Where a testator devised certain property to his daugh- 
ter with the provision: ‘This property to be held in trust 
for her by my executors for her own use free from the control 
or interference of her husband, should she marry” it was held 
that a valid trust, to the separate use of the daughter, vested 
in the executors to pay the income from the property to the 
daughter during her coverture. - Estate of Boardman, 5 H: 
146 (1884). 


Trusts. 758 


9. An express trust in personal property may be ereated 
by parol, and if continuing, is not within the statute of limi- 
tations. Kamihana v. Glade, 5 H. 497, 499 (1885). 

3. <A trust created for as long a period as possible under 
the statute is legal at common law, and is limited by the lives of 
annuitants mentioned in the will and evidently intended al- 
though not so specified, as being the lives selected for the dura- 
tion of the trust and twenty-one years after the death of the last 
survivor. Fitchie v. Brown, 18 H. 56 (1906). AFFIRMED: 
211 U. S. 321 (1908). 

4. Where a deed is made to a trustee to pay the income | 
of the trust property to certain individuals during their lives, 
and on their death to hold for their heirs, the trust becomes 
executed on the death of the life tenants under the statute of 
uses. Dreier v. Holt, 18 H. 179, 183 (1907); Hawn. Trust 
Co. v. Barton, 16 H. 294, 302 (1904); Kane v. Perry, 3 H. 
663 (1855); Kalaeokekoi v. Kahele, 7 H. 147, 148 (1877). 
Ser Kidwell v. Godfrey, 14 H. 138 (1902); Estate of Board- 
man, 5 H. 146 (1884). Cowrra: Kuuku v. Kawainui, 4 H. 
515, 517 (1882). 

5. The following clause in a will held to create a trust: 
“I give, devise and bequeath to my son * * * one-quarter 
of all my estate, both real and personal, the income of the 
same to be paid to him by my executor hereinafter named, 
for his use and support for the term of his natural life, and 
after the death of my said son I give, devise and bequeath the 
said one-quarter to the heirs of the said * * * and their 
assigns.” Estate of Holt, 19 H. 78 (1908). 

6. If the purpose of a trust is to protect the estate for a - 
given time or until the death of someone, the operation of the 
statute of uses is excluded and the trusts or uses remain mere 
equitable estates. Harrison v. Davis, 22 H. 51, 57 (1914); 
Harrison v. Davis, 22 H. 465, 467 (1915); Kidwell v. God- 
frey, 14 H. 188, 142 (1902); Estate of Boardman, 5 H. 146, 
147 (1884). 

(b) RESULTING Trusts. 


7. <A resulting trust is created where one person pays the 
purchase price of land and the title is taken by another. 
Lazarus v. Lazarus, 12 H. 869 (1900); Wong Chan v. Ah 
Yong, 9 H. 346, 349 (1894); Kanoelehua v. Cartwright, 7 H. 
397 (1888); Olepau v. Kahapa, 7 H. 175, 177 (1887); 
Trask: v. Pakiko, 7 H. 45 (1887); Keawe v. Parker, 6 H. 
489, 497 (1884); Kaiawahakena v. Makapuu, 6 H. 188, 190 
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(1877) ; Jarrett v. Manini, 2 H. 668, 665, 678 (1868); Mont- 
gomery v. Montgomery, 2 H. 563, 568 (1862). SEE Kapio- 
lani Estate v. Atcherley, 21 H. 441, 449 (1918); 288 U. 8. 
119 (1915). 

8. The general rule is that parol evidence is not admissible 
to ereate or modify estates in real property, except in cases of 
fraud or mistake; but trusts, resulting by operation of law, 
are expressly excepted by the statute of frauds. Montgomery 
v. Montgomery, 2 H. 563, 568 (1862); Jarrett v. Manini, 
2 H. 662, 665 (1863). 

9. While parol testimony is REET to prove a result- 
ing trust it must be of the most conclusive character to sus- 
tain it. Jarrett v. Manini, 2 H. 667, 673 (1863). 

10. Where a husband pays for land conveyed to his wife 
there is no resulting trust for the husband, the presumption 
being that it was made for her provision. Kaiawahakena v. 
Makapuu, 6 H. 188, 190 (1877). 

11. A resulting trust in lands may be proved by parol 

and is not affected by the statute of frauds, though not spe- 
cially excepted in the statute. Keawe v. Parker, 6 H. 489, 
497 (1884); Montgomery v. Montgomery, 2 H. 563, 568 
(1862). 
_ 12. Where part of the purchase money for land has been 
paid by one, and the whole title taken by another, a resulting: 
trust pro tanto may be created, but it must appear that the 
part paid by him in whose favor the resulting trust is to be 
enforced, was for some specific part or distinct interest in the 
estate. Olepau v. Rahapa, 7 H. 175, 178 (1887). 

18. The mere fact that each of three purchasers contrib- 
uted unequally to the purchase money, does not of itself and 
without other legal proof create a resulting trust in favor of 
the one paying the larger part of the purchase money, in pro- 
portion to the amount ‘paid by him. Olepau v. Rahapa, 7 H. 
175, 179 (1887). 

14. Courts will not enforce a resulting trust after great 
lapse of time, or laches on the B of the supposed cestui 
que trust. Olepau v. Rahapa, 7 H. 175, 179 (1887). 

15. The presumption of an advancement arises when 
the purchaser takes the conveyance in the name of a wife, 
child or other person for whom he is under some natural, moral 


or legal obligation to provide. Kanoelehua v. Cartwright, 
7 H: 897, 331 (1888). i 
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16. A bill to declare the lessee of certain land as trustee 
for a hui (association) cannot be sustained where there is no 
evidence of the organization of such hui or as to who were its 
members. Nahale v. Kaiaiki, 7 H. 615 (1889). 

17. Where an attorney is employed to purchase land for 
another and he takes a deed to himself, a resulting trust is 
created, and the attorney will be required to convey to his 
client, on payment of the purchase price. Mahoe v. Kauhi, 
8 H. 57 (1890). 

18. Where an agent applied the money of his principal 
to the payment of his personal debt, the creditor receiving the 
same with knowledge of the facts, it was held that equity 
would declare the creditor a trustee of the fund for the prin- 
cipal, even though assumpsit might lie by the principal against 
the creditor. Afong v. Chun Hoy, 8 H. 318, 499 (1891-2). 

19. Those who receive trust property from a trustee in 
breach of his trust become themselves trustees, if they have 
notice of the trust.. Afong v. Chun Hoy, 8 H. 499, 507 
(1892); Montgomery v. Montgomery, 2 H. 568, 569, 586 

1862). 

20. A trust in corporate stock failed both as to dividends 
and principal, and a resulting trust in favor of the donor arose 
upon the death, before January 1, 1910, of the beneficiary in 
a trust created in favor of the donor’s married daughter in 
-view of her approaching maternity, by an instrument dated 
March 27, 1909, which recites that the trust is to cause the 
dividends on corporate stock represented by an accompanying 
certificate issued to a specified person as her trustee “to ‘be 
paid to her during the three years from January 1st next and 
if she shall then be living to transfer the shares to her or hold 
them in trust for her benefit as she may in writing request, 
unless at the end of the three years she shall have no child 
living, in which case the trustee is to hold the stock paying 
her the dividends during her lifetime, with power to change 
the investment and vary it at any time at discretion and at 
her death to divide the trust funds or securities equally among 
her sisters who shall then be living, and if none shall then be 
living among their children then living.” Chater v. Carter, 
22 H. 34 (1914). ArrrRuEp: 238 U. S. 572 (1915). 


(c) Constructive Trusts. 


21. The subject matter of the trust must be clearly ascer- 
tained, as well as the purpose of the trust and the persons who 


756 Trusts. 


are to take the beneficial interests; loose, vigue and indefinite 
expressions are insufficient to create a trust. Kamihana v. 
Glade, 5 H. 497, 500 (1885). j 

22. Where a domestic servant claimed to recover from 
the estate of her employer wages for domestic service, alleging 
that decedent had promised to take care of her wages and give 
them to her when she grew old, it was held that a trust was 
not created with sufficient certainty to be upheld. Kamihana 
v. Glade, 5 H. 497, 500 (1885). 

23. In the absence of fraud or mutual mistake, the court 
will not declare a deed absolute upon its face to be a trust deed, 
fifteen years after its execution and recording. Manu v. 
Campbell, 6 H. 882 (1882). 

24. Actual fraud in obtaining a conveyance will constitute 
the grantee a trustee ex maleficio and he may be compelled 
in equity to convey to those to whom the property would have 
been conveyed but for the fraud. Aldrich v. Hassinger, 18 
H. 188, 149 (1900); Christley v. Magoon, 18 H. 402, 411 
(1901). 

25. Where a guardian Bk an award in his own name 
of land belonging to his ward, equity, regarding the land as 
being the property of the ward, will declare and enforce a con- 
structive trust in favor of the ward and order the conveyance 
of the legal title. Kapiolani Estate v. Atcherley, 21 H. 441, 
449 (1915). See 238 U. S. 119 (1915). 


II. CONSTRUCTION AND OPERATION. 
(a) IN GENERAL. 


26. When a trust is proved parol evidence is admissible 

define its nature and operation. Montgomery v. Montgom- 

2 H. 568, 568 (1862); Jarrett v. Manin, 2 H. 667, 
673 (1863). 

27. A trustee will not be held in general to take any 
larger estate than the nature of his trust requires. Kalqkaua 
- v. Keaweamahi, 4 H. 571, 573 (1883). 

28. The English statute of uses, which is substantially 
re-enacted in most of the United States, is not made the law 
in Hawaii; if, however, its provisions are deemed reasonable, 
they may be adopted by our courts. [Bur see R. L. 1915, 
§1.] Estate of Boardman, 5 H. 146 (1884). 

29. Where the intent to make an irrevocable gift is per- 
fectly apparent, or where, even in the absence of such a clear 
intent, a sufficient motive for making such a gift exists the 
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settlement cannot be disturbed; but when the deliberate intent 
does not appear, and no motive exists, the absence of a power 
of revocation is prima facie evidence of mistake. Afong v. 
Afong, 5 H. 191 (1884). l 

30. A deed of trust, containing no power of revocation, 
made for the purpose of protecting the grantor and his family 
from claims of a third person to the property mentioned in 
the deed, will not be held to be revocable after the claims of 
the third person have been settled by compromise. Afong v. 
Afong, 5 H. 191 (1884). l 

81. A trust deed, executed by a husband and wife in pur- 
suance of an agreement of separation, may be amended upon 
their reconciliation, but not so as to affect the interests vested 
in their minor children by said deed, as the minors are in- 
capable of assenting to the amendments. Cartwright v. Cart- 
wright, 10 H. 403 (1896). j 

32. Property was conveyed in trust, “during the life” of 
A to allow her to occupy the property, or to pay her the net 
income or the net income of the proceeds in case of sale, 
“and at her death in further trust” to allow her children to 
occupy until of a certain age, or to pay them and their heirs, 
per stirpes, the net income, “and when all” arrive at the age of 
twenty years to convey the property or pay the proceeds to 
those then living and the heirs of those deceased, per stirpes: 
Held, the trust was to continue throngh the life of the life 
tenant, notwithstanding the arrival of all the children at the 
prescribed age meanwhile. Carter v. Carter, 14 H. 505 
(1902). 

33. A trust cannot be terminated by the consent of inter- 
ested parties unless all consent, including possible beneficiaries 
not yet in being or sui juris. Kellett v. Summer, 15 H. 76, 
84 (1908); Cartwright v. Cartwright, 10 H. 403 (1896). 

34. A trust deed is held to be revocable which was exe- 
cuted by a weak-minded and easily influenced aged man, for 
his own convenience, as he supposed, and in consequence of 
pressure brought to bear upon him by his relatives, and there 
being evidence tending to show that the trustee and other 
beneficiaries as well as the grantor considered it revocable. 
Kellett v. Sumner, 15 H. 76, 86 (1908). 

35. <A trust deed is not revocable because voluntary and 
made without consideration and made without even the knowl- 
edge of the cestuis que trustent, and made merely for business 
convenience with the full belief that it was revocable. Love 
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v. Love, 17 H. 206 (1905); Kellett v. Sumner, 15 H. 76, 86 
(1908). 

36. The word “trustees” following the names of certain 
parties in a contract is merely descriptive and does not relieve 
them of personal liability. Testa v. Kahahawai, 18 H. 209 
(1907). 

37. Where a will creates a trust for the payment out of 
the rents of lands of certain annuities and scholarships, the 
court will not declare the termination of the trust and direct 
the conveyance to the residuary legatee of the trust property 
until the death of all the annuitants. Queen’s Hospital v. 
Cartwright, 19 H. 52 (1908); Fitchie v. Brown, 18 H. 56 
(1906). Arrimmep: 911 U. S, 821 (1908). 

38. A conveyance in trust, although the deed contains 
no express power of revocation, may be revoked by the consent 
of all parties in interest. Nahaolelua v. Heen, 20 H. 879, 
376 (1911). ee 

39. The rule in Shelley’s case is not law in Hawaii. 
Evans y. Bishop Trust Co., 91 H. 74 (1919); Estate of Holt, 
19 H. 78 (1908); Robinson v. Aheong, 18 H. 196 (1900); 
Rooke v. Queen's Hospital, 12 H. 878, 389 (1900); Thurston 
v. Allen, 8 H. 899, 402 (1891). 

40. Where in contemplation of remarriage, property was 
conveyed by A. G., a widow, to a trustee to hold and manage 
the estate, pay the net income to the grantor until her son J. 
shall attain the age of twenty-one years, if the grantor shall 
live so long, and upon J. attaining the age of twenty-one, to 
convey, transfer and deliver to J. one-half of the property, and 
to hold the other one-half thereof in trust for the grantor 
absolutely; that in the event of the death of J. before the 
death of A. G. and before attaining the age of twenty-one, to 
hold all said property in trust for A. G. absolutely; and in 
the event of the death of the grantor before said J. shall have 
atttained the age of twenty-one, the trustee, upon the death of 
the grantor to convey, transfer and deliver one-half of the 
property to the heirs and legal representatives of the grantor 
and to hold the remaining one-half in trust for said J. abso- 
lutely, the apparent intention of the grantor being to preserve 
the corpus of the estate for the benefit of her son J. and such 
other children as may be born to her, in case she should die 
before J. attains the age of twenty-one, the words “heirs and 
legal representatives” are to be construed as words of purchase 


TRUSTS. l 759 


and description. FHvans v. Bishop Trust Co., 21 H. 74, 78 
(1912). 

41. A trust cannot be revoked by the settlor as against 
remaindermen in the absence of mistake or fraud. The omis- 
sion of a clause of revocation without other circumstances than 
the mere mistaken belief on the part of the settlor that she 
possessed the power of revocation does not give rise to any 
inference which could be taken as a ground for the revocation 
of the trust. Hvans v. Bishop Trust Co., 21 H. 74, 88 
(1919); Love v. Love, 17 H. 906 (1905); Kellett v. Sumner, 
15 H. 76 (1908); Afong v. Afong, 5 H. 191 (1884) ; Jarrett 
v. Manini, 2 H. 662 (1863). 

42 The rule that in the interpretation of wills the inten- 
tion of the maker is to be sought applies to deeds and instru- 
ments creating trusts. Chater v. Carter, 22 H. 84, 48 (1914). 
AFFIRMED: 288 U. S. 579, 585 (1915) ; Simerson v. Simerson, 
20 H. 57, 60 (1910); Nahaolelua v. Heen, 20 H. 879, 377 
(1911). 

43. The proper purpose of a bill for instructions is to 
secure for a trustee the directions of a court of equity to guide 
him in executing the trust where there are conflicting interests 
and there is doubt as to the proper course to pursue in admin- 
istering the trust or disposing of the fund, with the view to 
obviating future liability or controversy. Hawaiian Trust Co. 
v. Galbraith, 22 H. 78, 81 (1914); Bishop Trust Co. v. Oahu 
Sugar Co., 19 H. 193 (1908). 


5 
(b) ESTATE OR hee hai OF TRUSTEE AND OF (OESTUI 
Que Trust. 


44, Something more is required of a trustee than merely 
to collect and pay over the income without discretion as to 
its application, in order to prevent the merger of an equitable 
with a legal estate. Queen’s Hospital v. Cartwright, 19 H. 
52, 57 (1908). 

45. Under a trust, created by deed, “out of the net in- 
come * * * after payment of all taxes * * * to pay” to 
the grantor “the entire net income * * * for life,” the taxes 
on the trust property for the year 1913 are not apportionable 
between the estate of the grantor, who died on March 21, 
1918, and the remaindermen but are payable wholly out of 
the income that would otherwise go to the grantor. Cummins 
v. Cummins, 21 H. 742 (1918). 

46. The right of alienation is not a necessary incident to 
an equitable interest to income or support for the life of the 
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beneficiary, and it does not exist where it would be destructive 
of the trust or is incompatible with its purposes though there 
-be no express prohibition against alienation. Harrison v. 
Davis, 22 H. 465, 468 (1915). 


III. APPOINTMENT, QUALIFICATION, AND TENURE OF 
TRUSTEE. 


47. In the absence of a statute regulating the resignation 
of trustees, a trustee cannot be discharged save by a decree of 
court, or a provision in the trust instrument, or consent of 
all parties interested. Damon v. Hyde, 11 H. 153 (1897). 

48. Under a provision in a trust deed for a change of 
trustees when in the opinion of one of the cestuis que trustent 
and the guardian of others the trustee becomes incapable or 
unfit to act in the trust, the trustee need not resign upon the 
mere request of such cestui que trust and several other cestuis 
que trustent. Carter v. Carter, 14 H. 505 (1902). 

49. A circuit judge sitting in probate as such has no 
jurisdiction to appoint trustees. Estate of Holt, 19 H. 78 
(1908); Estate of A. Enos, 18 H. 542, 547 (1908); Long v. 
Holt, 18 H. 990, 297 (1907). See Estate of Brash, 15 H. 
372, 376 (1904). 

, 50. A new trustee can join with a beneficiary in bringing 
an action on a judgment in favor of the beneficiary and the 
former trustee who had assigned the judgment to him “as 
far as I am authorized so to do.” Smithies v. Colburn, 20 H. 
138 (1910). Arriruep: 226 U. S. 462 (1918). 


IV. MANAGEMENT AND DISPOSAL OF TRUST PROPERTY. 


51. Trust funds should not be merged in the private 
business of trustees, but should be kept separate and invested 
in the best securities which the country affords. Estate of 
Neville, 4 H. 289 (1880). 

52. A devise of land in trust “to Al and dispose of 
the same” and to expend the proceeds in the erection of a chari- 
table institution, was held to give the trustees no authority 
to lease portions of the land, even though a sale for the pur- 
poses of the trust was not necessary. Estate of Lunalilo, 
4 H. 381 (1881). 

53. A trustee should keep accurate books of account 
of all payments and expenses; if not, every intendment of fact 
will be made against him. Hart v. Kapu, 5 H. 196, 199 
(1884). 
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54. The court, in the exercise of its discretion, declines 
to allow a trustee to sell a portion of the trust property, the 
cestui que trust objecting. (Preston, J. solus.) Cartwright v. 
Ena, 8 H. 674 (1889). 

55. A trustee is obliged to exercise that prudence which 
is used by men in the investment of their own funds, having 
regard not only to the interest to be made, but to the security 
of the principal and the permanency of the investment. Estate 
of Banning, 9 H. 458, 461 (1894). 

56. No statutory provision limiting the investment of 
trust funds existing in Hawaii, it follows that the trustee 
must act with honesty, prudence, faithfulness, and exercise a 
sound discretion in placing trust funds for investment. Estate 
of Banning, 9 H. 458, 462 (1894). 

57. Where the constating instrnment provides that trus- 
tees shall have “the most ample power to sell” lands, they may 
make sales in the exercise of a sound discretion without appli- 
cation to a court of equity for leave so to do. Hyde v. Smith, 
11 H. 535 (1898). 

58. If a trustee has overpaid a beneficiary entitled to the 
income for life, he or his successor in office may recoup himself 
out of future income to which such beneficiary would be other- 
wise entitled. Estate of Holt, 14 H. 164 (1909). 

59. The right to purchase new stock in a corporation at 
par, which accrues to a trustee holding corporation shares by 
virtue of such a trust, is not income, but principal and the 
life tenant is not entitled to such stock. In re Thomas Cum- 
mins Estate, 16 H. 185, 192 (1904); Carter v. Crehore, 
12 H. 309, 326 (1900). 

60. Under a trust deed authorizing a trustee to pay all 
charges and expenses connected with the property conveyed, 
and directing it to pay the net income to L. for life, remainder 
to L., Jr., and H., an order allowing the trustee to deduct 
out of the income an attorney’s fee of $100 for services in 
connection with an application by L. for an allowance of $600 
in addition to the net income, L. admitting that the fee is not 
unreasonable and that the trustee should not be required to 
pay the fee out of its own funds, is affirmed. Estate of James 
Love, 17 H. 484 (1906). l 

61. Where land is conveyed in trust to pay the rents, 
issues and profits to D during his life “or in the discretion” 
of D “to permit him to reside upon” the land “and while so 
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residing to use the same for grazing or agricultural purposes,” 
ratification by D of a lease by the trustee to another operates 
as a waiver of D’s right to reside upon and use the land in 
the manner mentioned. Harrison v. Davis, 22 H. 51, 57, 58 
(1914). | 

69. In this jurisdiction the rule as to the investment of 
trust funds is that the trustee must act with honesty, prudence 
and faithfulness, and exercise such sound discretion as prudent 
business men exercise in the investment of their own moneys, 
having regard not only to the income, but to the security of 
the principal, and to the permanency of the investment. 
Brown v. Brown, 99 H. 715, 717 (1915); Estate of Banning, 
9 H. 453, 461, 462 (1894); Guardianship of Parker, 14 H. 
347, 352 (1902). 

63. The authority of a trustee to invest trust funds in a 
second mortgage upon real estate, assuming the existence of 
the requisite honesty and good faith, would involve the ques- 
tion whether, under all the circumstances, it could be regarded 
as a sound and prudent business transaction. The two princi- 
pal matters to be considered are, (1) the value of the security, 
and (2) the ability of the trustee to protect the investment 
in the event of the foreclosure of the senior mortgage. Brown 
v. Brown, 22 H. 715, 719 (1915). 


V. COMPENSATION OF TRUSTEE. 


64. Trustees should be allowed reasonable compensation 
for their time and trouble. Hart v. Kapu, 5 H. 196, 199 
(1884). 

65. Trustees may be allowed commissions on the amount 
_of profit realized on the purchase and sale of stock made with 
the approval of court. Estate of Lunalilo, 18 H. 817 (1901). 

66. Trustees may be allowed commissions at the same 
rates as executors, administrators and guardians. Estate of 
Lunalilo, 18 H. 317 (1901). 


VI. ESTABLISHMENT AND ENFORCEMENT OF TRUST. 


(a) Rienrs or Cestur Que Trust As AGAINST TRUSTEE. 


67. Where a woman made a deed to her brother for a 
consideration of one dollar and support during her life, and 
-the evidence showed that the deed was made in contemplation 
of marriage and to avoid liability of the property for the 
husband’s debts, and that it was intended by both parties that 


Trusts. 763 


the brother should hold the property as trustee for his sister 
during her marriage, it was held that upon the death of the 
husband he should be required to quitclaim the property to the 
sister. Leiau v. Kahaikalua, 7 H. 86 (1887). 

68. <A trustee will be personally liable for losses to the 
trust estate due to mistake made by one to whom he delegated 
his authority. Estate of Banning, 9 H. 458, 463 (1894). 

69. If a trustee is improperly allowing trust land to be 
subjected to condemnation proceedings the remedy is in equity 
against the trustee and not against the condemning party. 
Haw. Com. & Sug. Co. v. Wailuku Sug. Co., 11 H. 760, 763 
(1899). 

70. A trustee holding corporation stock with right to pur- 
chase stock of new issue at par is liable for the value of such 
right though he released the same without charge at the advice 
of an attorney. In re Cummins, 16 H. 185, 194 (1904); In 
re Banning Estate, 9 H. 456, 463 (1894). 


(b) Riewr To Fottow Trust PROPERTY or PROCEEDS 
THEREOF. 


71. A trustee who has by misrepresentations been induced 
to convey the trust property wrongfully, may elect to look sole- 
ly to the person who made the misrepresentation and not to 
pursue the trust property. Cleghorn v. Castle, 18 H. 186, 
191 (1900). 

79. When a trustee sells a trust estate and becomes him- 
self interested, either directly or indirectly, in the purchase, 
the sale is voidable at the election of the cestui que trust. 
Guardianship of Parker, 14 H. 847, 859 (1902); Hitchcock 
v. Hustace, 14 H. 982, 948 (1902); Wilcox v. Marshall, 2 H. 
996, 408 (1860). 

(e) Actions. 


73. Whenever a person has held a situation of confidence, 
and has acquired information respecting the value of the sub- 
ject of the contract, and which he has not imparted to ‘his 
cestui que trust, and uses it to his advantage, it is sufficient 
ground for the interference of equity in cases when if no such 
confidence had been reposed equitable relief could not be given. 
Kapaakea v. Morrison, 2 H. 272, 285 (1860). 

74. <A trustee may bring an action in ejectment in its own 
name without describing itself as trustee or joining the cestui 
que trust. Hawaiian Trust Co. v. Barton, 14 H. 641 (1908). 
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Compare Magoon v. Lai Young, 14 H. 376 (1909). SEE 
Kellett v. Sumner, 15 H. 76, 95 (1908). 

74a. In a suit by or against the trustee of an active trust 
to recover a portion of an alleged trust fund the trustee rep- 
resents all of the cestuis que trustent, and a decree for or 
against the former binds the latter in the absence of fraud or 
collusion. Kellett v. Sumner, 15 H. 76, 95 (1903). 

75. The burden is on the trustee seeking to recover a por- 
tion of an alleged trust fund to see that all necessary parties 
are brought in and to show that the sum claimed is subject 
to the trust. Kellett v. Sumner, 15 H. 76, 94, 95 (1908). 

76. In suits by trustees, claimants of very remote and un- 
certain interests under the trust need not be made parties. 
Kellett v. Sumner, 15 H. 76, 95 (1903). 

77. While the general rule is that in suits respecting trust 
property brought either by or against trustees the cestuis que 
trustent as well as the trustees are necessary parties, still, 
where a suit is brought by a trustee for the recovery of trust 
property, or to reduce it to possession, and it in no wise affects 
his relation with his cestui que trust, the latter need not be 
made a party. Lucas v. Lucas, 20 H. 433, 441, 442 (1911); 
Castle v. Kapiolani Estate, 17 H. 61, 65 (1905). SEE Magoon 
v. Lat Young, 14 H. 376 (1902). 


USE AND OCCUPATION. 
Ser Partition, 16. 


USURY. 


Ser Interest. 


1. The statute relating to usury does not make the whole 
contract void because a usurious rate of interest is charged, but 
only prevents the recovery of such interest. Schnack v. Hare, 
11 H. 747 (1899). 

9. There being no evidence of any benefit or advantage 
exacted by the lender from the borrower in addition to the 
agreed rate of interest of twelve per cent. per annum, the 


transaction is not usurious. Pang Chew v. Kealakai, 21 H. 
386 (1912). 
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VAGRANCY. 


1. Vagrancy being a status rather than an act, a person 
found guilty of offenses such as soliciting alms under false 
pretense, or entering a house by night without lawful excuse, 
is not thereby convicted of vagrancy, even though the two 
classes of offenses are defined in the same act and punished 
` with the same penalties. King v. Jailu, 8 H. 199 (1891); 

King v. Joe, 8 H. 287 (1891). 

2. The invitation of a married woman to a man, not her 
husband, to come to her house to have sexual intercourse with 
her is not a “lawful excuse” within the meaning of this phrase 

_as used in R. L. 1915, Sec. 4199. Republic v. Palea, 12 H. 
159 (1899). 

3. The words “without lawful excuse” as used in R. L. 
1915, Sec. 4199, mean without lawful authority or reasonable 
belief in lawful authority. Territory v. Lo Kam, 18 H. 14 
(1900). 


VENDOR AND PURCHASER. 
Sales of personal property. SEE Sales. 


Specific performance of agreement between vendor and pur- 
chaser. SEE Specific Performance. 


I. REQUISITES OF CONTRACT. 


1. An action for breach of contract of sale of real estate 
may be maintained on a written instrument signed only by the 
party sought to be charged. Silva v. Desky, 18 H. 807 
(1901); People’s Ice Co. v. Hawn. Elec. Co., 9 H. 434 

1894). 
( = - II. CONSTRUCTION OF CONTRACT. 

2. The person who is most benefited by a sale is in a sit- 
uation to be suspected, if a fraud is committed, and if such 
person makes statements as to material matters connected with 
the value of the land, and which from being within his own 
private knowledge or other circumstances were clearly relied 
on by the purchaser, and they turn out to be false, the sale 
is void, whether he believes them to be true or not. Kapaakea 
v. Morrison, 2 H. 272, 281 (1860). 

3. Printed conditions of a sale at public auction posted at 
the place of sale are part of the terms of the contract, are 
binding upon the parties, and cannot be varied by parol evi- 
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dence of what the auctioneer said at the sale, except for fraud. 
Unauna v. Armstrong, 3 H. 705, 706 (1876). 


II. MODIFICATION OR RESCISSION OF CONTRACT. 


4. Actual misrepresentation avoids the sale, even though 
made through the ignorance of the seller himself. Kapaakea 
v. Morrison, 2 H. 272, 282 (1860). 

5. Where both parties are equally innocent and equally 
mistaken the law will set aside the sale. Kapaakea v. Morri- 
son, 2 H. 272, 283 (1860). 

6. Where time is of the essence of a contract for the sale 
of land, the provisions in this respect are waived by the accept- 
ance of installments on account of the purchase price after the 
time specified for their payment had passed. Tomikawa v. 
Gama, 14 H. 175 (1902). SEE Bohnenberg v. Zimmerman, 
13 H. 4 (1900). 


IV. QUANTITY OF LAND CONVEYED. 


7. Where the vendor sold a tract of land supposed by 
him to contain twelve or fifteen hundred acres, upon represen- 
tations by the buyer that such was its area, the sale was set 
aside in equity at the vendor’s instance when he learned that 
the actual area was about fifty thousand acres. Kapaakea v. 
Morrison, 2 H. 272 (1860). 

8. When a tract of land is sold for a sum in gross the 
boundaries control the description of the quantity, and neither 
party can have a remedy against the other for an excess or 
deficiency, unless it is so great as to furnish evidence of fraud 
or misrepresentatoin. Kapaakea v. Morrison, 2 H. 272, 283 
(1860). 

9. When a purchase is made and a deed given for so many 
acres more or less, and it turns out that there is less by actual 
survey than the estimated quantity, the buyer will not be re- 
lieved. Kapaakea v. Morrison, 2 H. 272, 283 (1860). 

10. When the quantity of land is knowingly misrepresent- 
ed by the vendor the contract is not obligatory on the vendee, 
though the land be sold in gross or by certain boundaries. 
Kapaakea v. Morrison, 2 H. 272, 289 (1860). 

11. <A purchaser of land by a general description accom- 
panied by a map is entitled to all of the land shown by the 
map, and if ousted has a right of action in damages against 
the vendor, and he may also have a right to rescind the con- 
tract. Cornwell v. Board of Education, 4 H. 540 (1882). 


(od 
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12. Where a purchaser agreed to purchase land which the 
contract of purchase stated was 650 acres in extent, but a sur- 
vey showed contained but 258 acres, and the mistake in area 
was made in good faith, and the purchaser had resold the land 
for more than double the agreed price, it was held in a suit for 
specific performance of the contract of sale, that the purchaser 
might elect whether specific performance should be decreed, or 
the agreement of sale annulled. Wood v. Dillingham, 5 H. 
634, 644 (1886). SEE Wood v. Dillingham, 7 H. 98 (1887). 

13. The words “more or less” in a contract for the sale of 
land cannot be held to cover such a deficiency as the difference 
between 650 acres and 258 acres. Wood v. Dillingham, 5 H. 
634, 646 (1886). 

14. When the purchaser is willing to take and insists 
upon taking a smaller quantity of land than the contract calls 
for he is entitled to a reduction in price pro rata, whether 
the land is sold by the acre or not. Wood v. Dillingham, 5 H. 
634, 646 (1886). 


V. BONA FIDE PURCHASERS AND NOTICE TO THEM. 


15. An unrecorded lease was held invalid as against a 
subsequent deed of the premises by the lessor to a party having 
notice of the lease, even though the lessee was actually in pos- 
session. Burdick v. Disher, 1 H. 67 [114] (1852). 

16. One who takes a lease of real property with actual 
notice of the existence of an agreement to lease the same which 
is unrecorded, takes it subject to the rights of the parties to 
the unrecorded agreement. Aiau v. Kupau, 4 H. 884 (1881). 

17. A grantee under a deed which is duly recorded does 
not take subject to a prior unrecorded lease unless he has 
actual notice thereof. Dominis v. Paikuli, 4 H. 675 (1883); 
Davis v. Spencer, 8 H. 974, 282 (1871). Sur Lindsey v. 
Kainana, 4 H. 165, 171 (1879). Contra: Burdick v. Disher, 
i H. 67 [114] (1852). 

18. Actual possession of land by a party under an unre- 
corded deed, is constructive notice to a subsequent purchaser 
of the land whose deed is unrecorded. Achi v. Kauwa, 5 H. 
298 (1885); Maule v. Wathee Sugar Co., 4 H. 687, 638 
(1883) ; Kalakaua v. Keaweamahi, 4 H. 577, 583 (1883). 

19. Possession of land under a recorded lease is notice to 
subsequent purchasers of an adverse claim. Lono v. Phillips, 
5 H. 357, 859 (1885). 

20. Before A bought land of B he had notice of a sale 
to C; A searched the title and found no deed to O of record; 
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he enquired from B as to such sale, and B denied the same; 
held, that in the absence of an effort by A to learn from C of 
the true state of the title, he took subject to C’s equities. 
Green v. Pope, 6 H. 235 (1879). 

91. If a man acquiring property has at the time of the 
acquisition notice of an equity binding the person from whom 
he takes in respect of the property, he is bound to the same 
extent and in the same manner by the same equity. Green v. 
Pope, 6 H. 235, 238 (1879). 

22. The general rule is that possession is referred to the 
record title and the purchaser will not be affected of any undis- 
closed equity or title, which the purchaser (vendor?) may 
have. Keawe v. Parker, 6 H. 489, 496 (1884). 

23. One who buys land which is encumbered by a recorded 
lease, takes with notice thereof. Long v. Wai Fong, 9 H. 628, 
680 (1895). 

24. An unrecorded power of attorney for the transfer of 
real estate, is not valid or binding to the detriment of third 
parties even though the latter have actual knowledge of it. 
Holmes v. Serrao, 18 H. 25 (1906). 


VI. VENDOR’S LIEN. 


25. The vendor of land has no implied lien for the unpaid 
purchase price, as against the vendee and a subsequent pur- 
chaser with notice. Kainapau v. Kuki, 6 H. 566 (1885). 


VIL REMEDIES OF PURCHASER. 


26. If a vendor sell an estate representing it to be in a. 
flourishing condition, when in fact it is a wreck, the sale is 
fraudulent, and the buyer may either rescind the sale, or take 
the property at a proportional reduction of the price. Alo v. 
Blair, 1 H. 153 [269] (1855). 

27. When a vendee obtains and keeps possession of land 
under a contract of sale which is not fulfilled, he will be 
estopped from setting up a defect in the title as a defense 
to an ejectment suit by the vendor, or on a suit for the pur- 
chase money. Keelikolani v. Robinson, 9 H. 514, 517 (1862). 

28. A purchaser who buys land with notice that a tenant 
of the vendor is in possession, cannot recover back the pur- 
chase price paid, on the ground of failure by vendor to put 
him in possession until after demand for possession and refusal 
by the vendor. a id Lucas, 17 H. 520 (1906). 
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VENUE. 


Venue in criminal cases. SEE Criminal Law, V. 


1. An action on a life insurance policy is transitory and 
need not be brought at the place where the policy is payable. 
Brown v. Equitable Life Ins. Co., 14 H. 80, 86 (1909). Ar- 
FIRMED: 187 U. S. 308, 312 (1902). 

2. <A circuit court has power with the consent of both 
parties to change the venue in an action to establish a fishing 
right under the Organic Act. Kapiolani Estate v. Territory, 
18 H. 460 (1907). l l 

3. In actions of ejectment the venue may be changed. 
Kalaeokekot v. Wailuku Sugar Co., 19 H. 366 (1909). SEB 
Kapiolani Estate v. Territory, 18 H. 460, 461 (1907). 

4. A motion for a change of venue on the ground that a 
fair trial cannot be had in the circuit is addressed to the 
sound discretion of the court, and its denial is not ground for 
a new trial in the absence of a showing that such discretion 
was abused. Territory v. Robello, 20 H. 7, 11 (1910); Re- 
public v. Hickey, 11 H. 314 (1898); Prov. Govt. v. Mossman, 
9 H. 360 (1894); Rex v. Tin Ah Chin, 3 H. 90, 99 (1869). 


WASTE. 


Effect of permitting growth of lantana on leased land. 
Ser Landlord and Tenant, VII (b). 
Injunction against waste. SEE Injunction, II (b). 


WATERS AND WATERCOURSES. 


_ Rights in and adjoining navigable waters. See Navigable 
Waters. 

Taxation of waters and water rights. See Taxation, 
III ‘ 

(a) I. NATURE OF RIGHTS IN WATER. 

1. The right to use water is an easement, to be gained 
only by grant or prescription. Appeal of Cleghorn, 3 H. 216 
(1870). 

2. Irrigation water was originally apportioned. by time 
_ only; to change the allotment by time to a new system of 
apportionment is to change the water rights themselves. Wil- 
fong v. Bailey, 8 H. 479 (1878). 
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3. Owners of land having a water right appurtenant may 
make any use of such water that they see fit. Kaalaea Mill 
Co. v. Steward, 4 H. 415 (1881). 

4. Holders of awards from the land commission are en- 
titled: to. water for irrigating purposes from the stream in the 
ahupuaa in which their kuleanas are situated; hoaainas or 
tenants at sufferance under the konohikt must look to him for 
their supply of water. Maikai v. A. Hastings & Co., 5 H. 188 
(1884). 

5. It is not to be assumed as a fact that in ancient times 
and under the ancient distribution of the waters, some taro 
patch land did not suffer in dry seasons. On the contrary, we 
understand that the supply was precarious as to some lands, 
while unfailing as to others, a fact which gave the latter a 
greatly enhanced value. Loo Chit Sam v. Wong Kim, 5 H. 
200 (1884). 

6. <A title to a water right is a title to real estate within 
the meaning of the statute which provides that district magis- 
trates shall not have cognizance of real actions. Brown v. 
Koloa Sugar Co., 12 H. 409, 412 (1900); Kaneohe Ranch Co. 
v. Ah On, 11 H. 275 (1898). . 

7. A grant of the right to take and use on certain lands 
all the water of a stream running on other lands, and to enter 
on the latter to construct “such dams and other works” as 
are necessary to “obtain and use” such water, does not include 
the right to erect a hydro-electric plant on the other lands. 
Cross v. Hawn. Sugar Co., 12 H. 415 (1900). 

8. The surplus water of an ahupuaa, meaning thereby 
the water, whether storm water or not, that is not covered by 
prescriptive or riparian rights, is the property of the konohiki, 
to do with as he pleases, and is not appurtenant to any particu- 
lar portion of the ahupuaa. Haw. Com. & 8. Co. v. Wailuku 
S. Co., 15 H. 675, 680 (1904); Davis v. Afong, 5 H. 216, 


221 (1884). 
( ) Ir. DIVERSION. 


9. One who diverts water from its usual channels and 
devotes it to a use not authorized by custom or law, is liable 
in damages to those having an interest in such water who are 
injured by such diversion. Mele v. Ahuna, 6 H. 346, 349 
(1882). 

10. The drying up of auwais, and the fact that thereby 
they would absorb more than the usual quantity of water 
when it was again turned into them was an element considered 
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in connection with the right of the owner of water to divert the 
same from wet land to dry land, and its effect on adjoining 
owners. Kahookiekie v. Keanini, 8 H. 310 (1891). 

kuleanas to his other land during the continuance of the lease, 
such user was not adverse to the owner of the kuleanas. Heeia 
Agr. Co. v. Henry, 8 H. 447 (1892). 

12. Agreements between owners of water-rights, consoli- 
dating the same for joint use are allowable, provided no injury 
is thereby done to others. Horner v. Kumuliilii, 10 H. 174, 
182 (1895). 

18. Water may be diverted from one ahupuaa to another 
ahupuaa, provided that the rights of others are not injured 
thereby. Wong Leong v. Irwin, 10 H. 265 (1896). 

14. A lease of the right to “take and use” for certain 
demised premises and for certain purposes, all the water in 
certain rivers outside of the demised premises is held to carry 
the right to divert the water for use on the demised premises. 
Cross v. Haw. 8. Co., 12 H. 415 (1900). 

15. Water may be diverted from lands entitled thereto to 
other lands, provided that it can be accomplished without in- 
jury to the rights of others. Haw. Com. & S. Co. v. Wailuku 
S. Co., 15 H. 675, 689 (1904); Palolo Land & Imp. Co. v. 
Wong Quai, 15 H. 554, 562 (1904); Horner v. Kumululit, 
10 H. 174, 180 (1895); Lonoaea v. Wailuku Sugar Co., 
9 H. 651, 655 (1895). SEE Peck v. Bailey, 8 H. 658, 662, 
666 (1867); Kahookiekie v. Keanini, 8 H. 310, 312 (1891). 


16. Where an attempt is made to divert water, the burden 
is upon the party making such attempt to prove that the diver- 
sion is without injury to the rights of others. Haw. Com. & 
S. Co. v. Wailuku S. Co., 15 H. 675, 696 (1904). SEg Ka- 
hookiekie v. Keanim, 8 H. 310 (1891). 

17. Damage to taro crop caused by defendants’ illegal 
diversion of water held properly assessed to defendants, al- 
though a drouth was the cause of partial failure of crop, allow- 
ance having been made. in the award for the proportion of loss 
caused by the drouth upon other taro crops in the vicinity. 
Lum Ah Lee v. Ah Soong, 16 H. 163 (1904). 


IHI. CONVEYANCES. 


18. The owner of an ahupuaa may apply the water be- 
‘longing to it to what land he pleases, but upon his conveyance 
of portions of the ahupuaa to others, each grantee will hold 
the right to all the water which the portion purchased by him 
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had enjoyed from time immemorial; the grantee of the larger 
portion of the ahupuaa has no superior rights as lord para- 
mount.. (Allen, C. J. solus.) Peck v. Bailey, 8 H. 658, 662 
(1867). 

19. No part of the surplus water of an ahupuaa passes 
as an appurtenance under a deed of a portion of the ahupuaa 
not bordering on any stream nor having any streams or springs 
within it. Haw. Com. & S. Co. v. Wailuku 8. Co., 15 H. 675, 
683 (1904). 

20. Where the grantees, at ane time of a conveyance of 
land to them were using the waters upon the granted lands 
without opposition from “the grantor and the water was neces- 
sary for the use then made of the granted premises, the right 
to such use passed with the grant as an implied easement. 
McBryde Sugar Co. v. Koloa Sugar Co., 19 H. 106, 121 
(1908). 

IV. PRESCRIPTIVE RIGHTS. 


21. By the rules of ancient Hawaiian agriculture the 
konohikt patches are entitled to water from springs on the 
land. Davis v. Afong, 5 H. 216, 221 (1884). 

22. <A right by prescription can be acquired to the waters 
of a spring which come to the surface and make a pond and 
flow over, through or under the banks into an auwai con- 
structed to lead the same to other lands for irrigation. Davis 
v. Afong, 5 H. 216, 224 (1884). 

23. It is well settled in Hawaii that the right to use 
water for irrigation purposes can be acquired by adverse and 
continuous use for the statutory period. Heeia Agr. Co. v. 
Henry, 8 H. 447 (1892). 

94. Evidence of an ancient flow of waste water from taro 
land to lower taro land, and the use of the same for cultivating 
the lower land tends to prove an easement of the lower land 
in such flow. Ing Choi v. Ung Sing & Co., 8 H. 498 (1892). 

25. An omission to use water when not needed does not 
disprove continuity of use shown by using it when needed. 
Lonoaea v. Wailuku Sugar Co., 9 H. 651, 662 (1895). 

26. A prescriptive right cannot be acquired i in mere drain- 
age water, whether on the surface or underground. Wong 
Leong v. Irwin, 10 H. 265 (1896); Peck v. Bailey, 8 H. 658, 
669 (1867); Davis v. Afong, 5 H. 216, 222 (1884). 

97. Subterranean waters to be the subject of rights, must, 
like surface waters, flow in well defined channels. Wong Leong 
v. Irwin, 10 H. 265, 270 (1896); Davis v. Afong, 5 H. 216, 
223 (1884). 
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28. <A prescriptive right.to water for a certain tract of 
kula land does not exist where the use relied upon has not 
been hostile or continuous for the statutory period. Palolo 
Land & Imp. Co. v. Wong Quai, 15 H. 554, 562 (1904). 

29. It does not necessarily follow from the mere fact of a 
discontinuance of irrigation of land to which water rights are 
appurtenant, that the right to the water is abandoned. Whether 
or not there has been such abandonment is a question of intent, 
to be determined upon all the evidence. Haw. Com. & K. Co. 
v. Wailuku S. Co., 15 H. 675, 691 (1904). 

80. Ancient water rights appurtenant to taro lands are 
prescriptive rights. Haw. Com. d Sugar Co. v. Wailuku Sug. 
Co., 16 H. 113 (1904); 15 H. 675, 683 (1904); 14 H. 50, 
62 (1902); Lonoaea v. Wailuku Sugar Co., 9 H. 651, 655 
(1894) ; Davis v. Afong, 5 H. 216, 221 (1884), 

31. The diversion: of water, if continued for the period 
required by the statute of limitations under circumstances of 
hostility and otherwise so as to constitute an adverse use, 
would ripen into a right. Kaneohe Ranch Co. v. Kaneohe Rice 
Mill Co., 20 H. 658, 666 (1911); Wong Leong v. Irwin, 10 H. 
265, 271 (1896); Davis v. Afong, 5 H. 216, 221 (1884). 


V. RIPARIAN OWNERS. 


39. The settlement of. the question whether lands. upon 
an ancient but artificial watercourse have the incidents of 
riparian proprietorship would depend largely upon the fact 
whether such watercourse was accustomed to flow uninterrupt- 
edly and with the regularity of the natural stream itself. Wai- 
luku Sugar Co. v. Widemann, 6 H. 185 (1876). 

33, A riparian proprietor has the right to enjoy the bene- 
fits of a flow of water, as an incident to his estate for irrigation 
and domestic purposes, provided he does not diminish the sup- 
ply or render useless its application by others. (Allen, O. J. 
solus.) Peck v. Bailey, 8 H. 658, 661 (1867). 

34. If a riparian proprietor should interfere with an 
ancient auwai, by which other lands had been watered from 
time immemorial, he would be liable in damages, because this 
was clearly an easement for the benefit of those lands through 
which the ancient watercourse extended. (Allen, C. J. solus.) 
Peck v. Bailey, 8 H. 658, 661, 662 (1867). 


VI. DAMS. 


35. In a. water controversy it appeared that defendants 
had replaced a dam made of loose stones with one of stone 
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and cement; as it appeared that the new dam had made no 
material change in the flow of water below, a petition to have 
the dam removed was denied. Wong Kim v. Kioula, 4 H. 504 
(1882). 

36. Where a dam erected by defendants will somewhat 
obstruct the drainage of plaintiffs’ land, the plaintiffs are not 
entitled to an injunction but a decree should be entered re- 
quiring defendants on reasonable notice, to remove all gates 
from the dam when plaintiffs require this to be done in order 
that they may drain their land. Cha Fook v. Lau Piu, 10 H. 
308, 311 (1896). 

37. In times of drought a dam and ditch must remain in 
the same condition substantially as in times of plenty, and all 
must suffer accordingly. And this accords with natural justice. 
See Yick Wai Co. v. Ah Soong, 18 H. 878 (1901); Peck v.. 
Bailey, 8 H. 658, 672, 678 (1867). SEE Chun Lai v. Mang 
Young, 10 H. 188 (1895). 

88. A party may abate as a nuisance so much of a dam 
in a stream as is necessary to enable him to obtain the water 
to which he is entitled at a point below the dam. Chee Kit v. 
Lee Lung, 15 H. 69 (1903). | 

39. The owner of a dam must use reasonable care and 
skill in so constructing and maintaining it that it will be capa- 
ble of resisting the water of a stream in times of ordinary, 
usual and expected freshets, and if he does not do so he will 
-be liable for any injuries resulting from his neglect. Haw v. 
Palolo Land & Improvement Co., 20 H. 172 (1910). 


VII. PUBLIC WATER SUPPLIES. 


40. The supplying or withholding water for public and 
private use rests in the discretion of the minister: and in the 
exercise of that discretion he is not liable, at the suit of a pri- 
vate citizen, for damage caused by insufficient water supply 
at a fire. Way v. Gulick, 5 H. 70 (1883). 

41. The government, having assumed control of the Hono- 
lulu water works, may make reasonable rules and regulations 
in respect to the use of water from its pipes; and may deprive 
a party, transgressing the rules, of his water privilege. Riemen- 
schneider v. Wilson, 6 H. 875 (1889). 

42. The Oahu Railway & Land Company is entitled to 
free use of government water in its maintenance and operation. 


Howland v. Oahu R. & L. Co., 16 H. 634 (1905). 
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VIII. COMMISSIONERS AND THEIR POWERS. 


(a) PROCEEDINGS. 


43. Water commissioners have no right to decide a per- 
son’s rights in water without notifying him of the hearing. 
Appeal of Cleghorn, 3 H. 216 (1870). 

44, An award of water rights by commissioners cannot 
be sustained which is based only on the opinions of witnesses. 
Appeal of Cleghorn, 3 H. 216 (1870). 

45. Under a statute providing for the appointment of 
three commissioners of private ways and water rights, and that 
decisions by a majority of the commissioners shall be con- 
clusive upon all parties (Compiled Laws, $996 et seq.) a deci- 
sion signed by only one commissioner was held void. Maikai 
v. Hastings & Co., 5 H. 1 (1883). 

46. An award of commissioners of water rights which 
is not in accordance with the facts proved will not be sus- 
tained. Liliuokalani v. Pang Sam, 5 H. 13 (1883). 

47. A decision by water commissioners that certain lands 
are entitled to the water that they have enjoyed by ancient 
custom, without saying what proportion of the general water 
supply this may be, is simply to enunciate a principle of law, 
and is not sufficient. Loo Chit Sam v. Wong Kim, 5 H. 130 
(1884). 

48. The principal duty of water commissioners is to deter- 
mine and define what were the ancient and prescriptive rights 
‘in controversy. Loo Chit Sam v. Wong Kim, 5 H. 130 
(1884). 

49. A decision of commissioners of water rights will be 
sustained unless data is given which will justify the court in 
modifying it or setting it aside. Loo Chit Sam v. Wong Kim, 
5 H. 200 (1884). 

50. Commissioners of private ways and water rights are 
not authorized to award damages for wrongful diversion of 
water, but they may make such orders as are necessary to 
enforce their judgments which would include authority to di- 
rect the removal of dams and other obstructions of water- 
courses. Davis v. Afong, 5 H. 216 (1884). 

51. In settling water rights the decision of a commis- 
sioner must be based on evidence. Wailuku Sugar Co. v. 
Widemann, 6 H. 185 (1876). 

52. In a water rights case where the evidence is conflict- 
ing and there is clearly not sufficient evidence adduced to show 
the amount of water to which plaintiff is entitled a decision 
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awarding plaintiff a definite amount of water will be reversed, 
and the case remanded to the commissioner for further evi- 
dence. Kaleiopu v. Booth, 10 H. 453 (1896). 

53. The jurisdiction of a commissioner of water rights is 
not exclusive; in a proper case equity has jurisdiction. Wai- 
luku Sugar Co. v. Cornwell, 10 H. 476 (1896). 

54, Where land has a water right, the obstruction of the 
conduit through which the water is entitled to flow onto the 
land, is a “controversy respecting water rights,” and the one 
in possession of such land is a party “interested”. within the 
meaning of Chap. 165, R. L.-1915, relating to private ways 
and water rights. Wailuku Sugar Co. v. Hale, 11 H. 475 
(1898). 

55. ‘Where a petition to a commissioner of water rights 
alleges title in water by prescription and prays an injunction 
to prevent diversion a decision awarding one-half of the water. 
to petitioner and one-half to respondent is not responsive to 
the prayer. Kohala Sugar Co. v. Wight, 11 H. 644 (1899). 

56. Where a petition is filed before a water commissioner 
which does not show the existence of a controversy over water 
rights, nor the service of any process on any person, the pro- 
ceedings will be dismissed. Palolo Land & Improvement Co. 
v. Territory, 18 H. 30 (1906). 

57. The statute (R. L. 1915, Ch. 165) relating to water 
controversies before a commissioner does not contemplate a 
proceeding in rem by one claiming to be the owner of certain 
waters to have himself declared such, and not incidentally or 
intermediately for the purpose of obtaining some definite relief 
from the acts or omissions of others. Palolo Land & Improve- 
ment Co. v. Territory, 18 H. 80, 33 (1906). 

58. Equity has jurisdiction to enjoin diversion of water 
long used under claim of right although a statutory tribunal 
exists with authority to decide water controversies. McBryde 
Sugar Co. v. Koloa Sugar Co., 19 H. 106, 117 (1908). 

59. In a suit for the adjudication of water rights, under 
chapter 165, R. L. 1915, commenced by a lessee of an ahupuaa 
the holders of the reversionary interest may properly be named 
as parties defendant. Kaneohe Ranch Co. v. Kaneohe Mill 
Co., 20 H. 658, 664 (1911). 

60. An allegation that the petitioner is the owner of and 
entitled to all the water of the stream in an ahupuaa except a 
definitely named quantity and that respondents are wrongfully 
diverting more than that quantity against petitioner’s protest 
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and under a claim of right, is a sufficient statement of the 
existence of a controversy justifying the maintenance of a suit 
under Chap. 165, R. L. 1915. Kaneohe Ranch Co. v. Kaneohe 
Mill Co., 20 H. 658, 665 (1911); Davis v. Afong, 5 H. 216 
(1884).. 

61. In a petition for adjudication of water rights it is 
unnecessary to set forth the precise location of the lands of the 
respondents, provided it is alleged that they are situate within 
the ahupuaa; nor is it necessary to allege the time of the com- 
mencement of the alleged unlawful diversion of water or the 
place of the taking. Kaneohe Ranch Co. v. Kaneohe Mill Co., 
20 H. 658, 665, 666 (1911). 

62. Proceedings before a circuit judge under Chap. 165, 
R. L. 1915, for the settlement of a controversy concerning 
water rights were intended by the legislature to be simple, 
expeditious and inexpensive and were not intended to be char- 
acterized by the formal procedure of equity. Kaneohe Ranch 
Co. v. Kaneohe Mill Co., 20 H. 658, 667, 668 (1911); 
eie Co. v. Koloa 8. Co., 19 H. 106, 116, 117 (1908). 


(b) APPEALS. 


63. The supreme court has only appellate jurisdiction in 
questions arising before commissioners of private ways and 
water rights and cannot on appeal complete a decision which 
was never made. Loo Chit Sam v. Wong Kim, 5 H. 130 
(1884). 

64. On appeal from a decision of commissioners of pri- 
vate ways and water rights new evidence may be introduced, 
and this is not limited to newly discovered evidence, but wit- 
nesses who were called below may be examined if the evidence ` 
to be given shall be new. Davis v. Afong, 5 H. 216, 219 
(1884). 

65. The merits of a water rights controversy are open on 
an appeal to the supreme court from a decision of a commis- 
sioner, and such judgment may be rendered as shall be just 
and equitable between the parties. Lonoaea v. Wailuku Sugar 
Co., 9 H. 651, 652 (1895). 

66. The statute relating to the determination of contro- 
versies concerning water rights contemplates that in case of 
appeal the exhibits and a transcript of the testimony should 
be forwarded by the commissioner to the supreme court. 
Kaneohe Ranch Co. v. Kaneohe Rice Mei Co., 21 H. 173 
(1912). 
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WEAPONS. 
Assault with weapon. SEE Assault and Battery, 6, 8, 9. 


A license to carry firearms is a good defense to a charge 
of being found armed with a pistol without authority of law. 
Republic v. Clark, 10 H. 585 (1897). 


WHARVES. 


Contracts for construction of. Seg Contracts, 21, 88. 


1. A contract granting the use of a wharf but reserving 
the right to charge storage for merchandise “which shall not 
be the subject of steamship transportation” authorized a charge 
for all goods not shipped by steamer. Minister of Interior v. 
Hackfeld, 8 H. 498 (1878). 

2. A suit for damages against a steamship company for 
breach of a contract to furnish reasonable facilities to reach 
land at destination in safety by failing to furnish lights on a 
wharf is not demurrable for non-averment of the defendant’s 
ownership or control of wharf. Silva v. Inter-Island S. N. Co., 
18 H. 328 (1907). l 


WILLS. 


Creation of trusts by will. SEE Trusts, 1. 

Legacy and succession taxation. SEE Tawation, VII. 

SEE aso Executors and Administrators; Descent and Dis- 
tribution. 


I. NATURE AND EXTENT OF TESTAMENTARY POWER. 


1. The provisions of a will are ordinarily ambulatory 
until the death of the testator. state of Boardman, 5 H. 
146, 148 (1884). 

2. The making of a will disposing of his property does 
not operate as a restraint upon the power of a person to con- 
vey away his property by deed during life. Kahowat v. Paa- 
kuku, 6 H. 124 (1874). 


Il. TESTAMENTARY CAPACITY. 
8. A person under guardianship as a spendthrift is not 


therefore incapacitated to make a. will. Estate. of Lunalilo, 
3 H. 519 (1874). 
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III. CONTRACTS TO DEVISE OR BEQUEATH. 


4, Where an adoptive parent covenanted to convey and 
devise to the child certain real estate, in consideration of the 
child's obeying her lawful commands, specific performance of 
the agreement was decreed after the death of the parent. Beck- 
ley v. Lucas, 8 H. 40 (1890). 


IV. REQUISITES AND VALIDITY. 
(a) Form AND Contents OF INSTRUMENTS. 


5. Where the evidence showed that a man intended to 
execute a will but he actually executed a deed, it was held 
that subsequent acts of ratification were to be treated as rati- 
fying the will, not the deed. Watkane v. Poohilo, 4 H. 399 
(1881). 

6. An instrument conveying land from husband to wife, 
which was in form a deed, but which was declared by the 
maker to be a will and to take effect after death, was construed 
to be a will. Kapela v. Hoohoku, 4 H. 518 (1882). SEE 
Pupuka v. Mauwela, 6 H. 367 (1882); Hstate of Kaualu, 
5 H. 150. (1884). 

(b) Execution. 


7. Loose declarations or conversations attributed -to a tes- 
tator, are to be received with caution, if not distrust, where 
they relate to, but are not in harmony with provisions of the 
will. Will of Ely, 2 H. 649, 658 (1863). 

8. There is no requirement of law that proof that a will 
was read over to a testator is essential. Will of Ely, 2 H. 649, 
654 (1863). 

9. The presumption raised by the fact that the will of the 
testator bore, under the usual attesting clause, the signatures 
of two subscribing witnesses, together with positive testimony 
that they signed as witnesses, is not overcome by evidence that 
one of the witnesses could not write seven years and a half 
after the date of the will. Estate of Kamaka, 8 H. 535 
(1892). 

(e) HOLOGRAPHIC WILLS. 


10. Previous to the passage of the statute prescribing the 
manner of making wills an unwitnessed holographie will was 
refused probate. In re Porter, 1 H. 168 [297] (1855). 

11. Prior to the enactment of the organic laws of 1846 
a verbal will might be made. Kalakaua v. Keaweamahi, 4 H. 
571, 576 (1883); Estate of Kaniu, 2 H. 82, 84 (1858). 
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19. Verbal wills were recognized in the early days in 
Hawaii. Kahukuleionohi v. Kaikainahaole, 6 H. 183 (1876). 

18. An unattested holographic will, valid by the laws of 
a foreign state in which the testator was domiciled at his death 
may be admitted to ancillary probate in Hawaii. Estate of 
Newell, 10 H. 80 (1895). 


(d) MISTAKE, UNDUE INFLUENCE AND FRAUD. 


14. If a party writes or prepares a will under which he 
takes a benefit it is a circumstance which ought generally to 
excite the suspicion of the court. Will of Nadal, 2 H. 400, 
405 (1861); Will of Ely, 2 H. 649, 655 (1863). 

- 15. A testator may make even what is sometimes called 
an unnatural will if he does so freely and with a sound mind. 
Will of Notley, 15 H. 488, 458 (1903). 

16. In deciding the question whether there is sufficient 
evidence of undue influence in the making of a will to go to 
the jury, the evidence must be considered in the light most 
favorable to the contestants; the proponents must be considered 
as admitting not only the facts which the contestants’ evidence 
tends to establish but also every inference which a jury might 
fairly draw from such evidence; in order to justify the direc- 
tion of a verdict for the proponents, there must. be such insuffi- 
ciency of evidence in fact as to amount to insufficiency in law; 
there must be an absence of material and substantial evidence, 
which, if believed by the jury, would in law justify a verdict 
for the contestants; the question is not whether the evidence 
shows in the opinion of the court that the will was procured 
by undue influence but whether it was such that the jury could 
reasonably have so found. Wall of Notley, 15 H. 435, 438 
(1908). 

17. Although in order to set aside a will on the ground of 
undue influence, it must. be. proved that such influence operated 
at the very time of making the will, this may. be shown by 
indirect or circumstantial evidence, but in such case the evi- 
dence must be of a very clear and convincing character.. Will 
of Notley, 15 H. 435, 440 (1903). 

18, The subsequent execution of a codicil, when the al- 
leged undue influence is not operative, expressly confirming 
the will, makes it immaterial that the will itself was procured 
by undue influence, if such were the fact. Will of Notley, 
15 H. 435, 440 (1903). 

19. Mere suspicion or conjecture of undue influence, is 
insufficient to justify nullifying an exercise of one’s right to 
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dispose of his property by will. Will of Notley, 15 H. 488, 
441 (1903). . 

20. Undue influence which will vitiate a will is distin- 
guishable from mere influence and from mere bad influence. 
It must amount to fraud or coercion, or the substitution of 
another’s will for that of the testator.. Will of Notley, 15 H. 
435, 444 (1903). 

V. PROBATE, ESTABLISHMENT AND ANNULMENT. 
(a) PROBATE AND REVOCATION IN GENERAL. 


21. Where N in giving directions for his will said he 
wished his property to go to the Roman Catholic bishop “for 
the benefit and rest of his soul,” and by the will the property 
was left to the bishop and his heirs and assigns, probate of 
the will was refused as it did not express the will of the testa- 
tor. Will of Nadal, 2 H. 400 (1861). 

22. Failure by testator to provide for a child is no reason 
for refusing probate of a will. Will of Kalauhala, 3 H. 64 
(1867). 

23. Probate of a will will not be set aside except by very 
clear evidence of fraud. Will of Kalauhala, 8 H. 64 (1867). 

24. Probate of a will will not be set aside after thirteen 
years for inconsistencies in the evidence as recorded, nor for 
the omission in the will to provide for or name the testator’s 
wife or infant child, nor for want of notice to the child, 
where its mother and guardian was present. Estate of Pae- 
imuai, 8 H. 141 (1869). 

25. Probate of a will fraudulently propounded will be 
revoked. state of Paaluhi, 8 H. 722 (1876). 

26. Probate courts have jurisdiction to entertain a peti- 
tion for the revocation of the probate of a will after the time 
for an appeal from the order of probate has passed, but suffi- 
cient grounds should be alleged, and it must not be merely 
a method of gaining an appeal lost to the contestant by want 
of diligence. Estate of Kauali, 5 H. 150 (1884). 

27. The burden of proving the forgery of a will rests on 
those who petition for the revocation of its probate, and the 
same. amount of proof ought to be demanded as in a criminal 
prosecution for forgery. state of Kealiuahonw, 6 H. 1 

1866). ; 
One who has unsuccessfully contested the probate of 
a will may purchase the claim of an alleged heir, and as 
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assignee is not barred by the previous judgment from seeking 
revocation of probate. In re Kealiiahonui, 9 H. 1 (1898). 
99. A probate court may revoke the probate of a will on 
the ground of fraud. Akeau v. Iakona, 18 H. 216, 918 
(1900); Estate of Opae, 10 H. 188 (1896); Estate of Kealii- 
ahonut, 9 H. 1 (1898); Estate of Kualii, 5 H. 150 (1884); 
Estate of Gill, 2 H. 699 (1868); Kelitpelapela v. Pamano, 
1 H. 280 [503] (1856). 
30. A petition in probate for the revocation of the pr 
bate of a will should not be dismissed on the completion of 
petitioner's case unless respondents also rest. Estate of Keaho, 
17 H. 308 (1906). 
31. Where revocation of the probate of the will is sought 
and the evidence taken at the time of its probate is admitted, 
-this makes a prima facie case in favor of the validity of the 
will, which must be overcome by petitioners. Estate of Keaho, 
17 H. 308, 311 (1906). 


(b) Prosare OF ESTABLISHMENT oF Losr or DESTROYED 
Wiis. 


32. The date of a- lost will need not be proven with 
accuracy or exactness. Estate of Puhaikala, 5 H. 10 (1883). 

33. In order to sustain a lost will its due execution must 
be proved by a preponderance of the evidence, and its contents 
must be established to be substantially and in every essential 
respect as alleged. Estate of Puhaikala, 5 H. 10 (1883). 

84. To authorize the probate.of a lost will by parol proof 
of its contents, the evidence must be strong, positive and free 
from doubt. Estate of Kekauluohi, 6 H. 172 (1876). 


(c) Prosare or RECORD or FOREIGN Witts. 


35. Ancillary probate of a will may be allowed in Hawaii 
more than five years after the death of the testator. Estate of 
Newell, 10 H. 80 (1895). 


(d) JURISDICTION, LIMITATIONS AND LACHES. 


36. Neglect of the executor to present a will for probate 
during the minority of a devisee, should not operate unfavor- 
ably to the minor. Estate of Puhaikala, 5 H. 10 (1883). 

37. The law that a will cannot be proved after the expira- 
tion of five years from the death of the testator does not apply 
to wills executed prior to 1859. Kahui v. Lauki, 5 H. 296 
(1885); Will of Nanino, 2 H. 762 (1865). 
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(e) PARTIES AND Process or Notice. 


38. The statutory provision for the citation of the next of 
kin to attend at the probate of a will is a mere direction, not 
a mandate. Estate of Engelkardt, 7 H. 264 (1888). 


(£) EVIDENCE. 


39. The onus probandi lies in every case upon the party 
propounding the will, and he must satisfy the conscience of 
the court that the instrument so propounded is the last will 
of a free and capable testator. Will of Nadal, 2 H. 400, 
405 (1861). 

40. Where the proponent of a will makes proof of the 
due execution of the will and the full capacity of the testator, 
he may, in the absence of any evidence of undue influence 
or fraud, be fairly considered to have discharged the onus 
probandi which the law casts upon him. Will of Ely, 2 H. 
649, 655 (1863). 


(g) Jupement OR DECREE. 


41. The judgment of a probate court, upon the validity 
of a will, is in the nature of a proceeding in rem, and is bind- 
ing upon all parties and conclusive. Kelipelapela v. Pamano, 
1 H. 280 [503] (1856). 

49. The verdict of a jury on an issue of fact in matters 
of probate and administration is conclusive of such fact in all 
further proceedings in probate unless it be legally set aside. 
In re Ruta Kamakea, 3 H. 799 (1877). 

43. The certificate of probate of a will covers more than 
the mere formalities of due execution and the sanity of the 
testator, and includes the question whether the paper was a 
testament or not. Pupukea v. Maiwela, 6 H. 367 (1882). 

44, An absolute deed, admitted to probate as a will, is 
conclusive on all parties, unless probate is revoked. Pupuka 
v. Maiwela, 6 H. 367 (1882). Sex Kapela v. Hoohoku, 
4 H. 518 (1889). 

46. 'The opinion of the judge who admits a will to pro- 
bate as to its legal effect is obiter dictum and is not binding 
upon the devisees. Kini v. Napua, 6 H. 411 (1883). 


(h) Review. 


47. An appeal to a jury in a probate matter lies only upon 
issues touching the validity of a will or the descent of property. 


784 WILLs. 


Estate of Banning, 9 H. 253 (1893); Estate of Metcalf, 8 H. 
614 (1875). l 

48. One who desires to appeal from a decision of the pro- 
bate court admitting a will to probate, must claim and prove, 
prima facie, at least, that he is an heir-at-law of decedent. 
Estate of Manaole, 9 H. 520 (1894); Estate of Brenig, T H. 
640, 643 (1889); Estate of Bishop, 5 H. 288 (1885). 

49. No appeal lies to the circuit court at term from an 
order of a circuit judge at chambers refusing to revoke the 
probate of a will. Estate of Akahi, 9 H. 610 (1895). l 

50. A retrial of the questions of fact upon an application 
for the probate of a will can be obtained only by an appeal 
to the circuit court from the decision of the cireuit judge at 
chambers. Estate of Walters, 10 H. 25, 27 (1895). 


(i) FEES AND Costs. 


51. Under exceptional circumstances the unsuccessful ap- 
pellants from a decree sustaining a will may be allowed coun- 
sel fees and expenses from the estate. Fitchie v. Brown, 19 
H. 415 (1909). 


VI. CONSTRUCTION. 


(a) GENERAL RULES. 


59. In every question arising on the construction of a 
will the first inquiry should be, what was the true intention 
of the testator. Mercer v, Kirkpatrick, 22 H. 644, 647 
(1915); Futchie v. Brown, 18 H. 52, 70 (1906), AFFIRMED: 
211 U. S. 321, 330 (1908); Rooke v. Queen’s Hospital, 12 H. 
375, 879 (1900); Ninia v. Wilder, 12 H. 104, 108 (1899); 
Brown v. Brown, 11 H. 47, 51 (1897); Booth v. Baker, 10 
H. 548, 545 (1896); Thurston v. Allen, 8 H. 392, 401 
(1891); Zupplein v. Austin, 6 H. 8, 10 (1867); Harris v. 
Judd, 3 H. 421, 448 (1873). 

53. In the absence of express provisions showing other- 
wise, a will is to be considered with reference to the facts and 
circumstances existing at the date of the testator. Estate of 
Boardman, 5 H. 146, 149 (1884). 

54. The preamble of a will may be considered in constru- 
ing a will, and in doubtful cases it may control. Ninia v. 
Wilder, 12 H. 104, 117 (1899). 

55. The common law rules for the construction of wills 
should not be followed where to follow them would result in 
overriding the manifest intention of the testator. Rooke v. 
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Queen’s Hospital, 12 H. 875, 899 (1900); Thurston v. Allen, 
8 H. 392, 400 (1891). 

56. Tn the United States the tendency is to reject what 
are considered rules of property in England if out of joint 
with the times, and to suffer rules of construction to yield 
readily to the manifest intention of the testator. Rooke v. 
Queen’s Hospital, 12 H. 875, 879 (1900). 

57. Estates by implication are not favored. Oourts go 
much further in stretching the language of a will than a deed 
in order to give effect to the intention. Kellett v. Sumner, 
15 H. 76, 97 (1903) ; Chater v. Carter, 22 H. 34, 49 (1914). 

58. In arriving at the testator’s intention provisions in a 
will are not to be disregarded because they lead to unforeseen 
results unless such results would be plainly subversive of the 
clearly expressed objects of the testator, in which case, if the 
words are fairly susceptible of a meaning which is consistent 
with those objects that meaning ought to be preferred. Fitchie 
v. Brown, 18 H. 52, 71 (1906). Avrirmep: 211 U. S. 321 
(1908). 

59. Where in a will two clauses are found to be in irrec- 
oncilable conflict the later will generally prevail over the earlier 
unless thereby the manifest intent of the testator gathered 
from the will as a whole would be defeated. Hapai v. Brown, 
21 H. 499, 505 (1918); Paiko v. Boeynaems, 22 H. 233, 240 
(1914). 

60. The construction and effect of a devise of real prop- 
erty situated in a jurisdiction other than that of the testator’s 
domicil is to be determined in accordance with the law of the 
jurisdiction where the land is situated. Spreckels v. Spreck- 
els, 21 H. 556 (1918). 

61. A will is to be construed as a whole, and any appar- 
ent inconsistencies are to be reconciled if possible. Paiko v. 

Boeynaems, 22 H. 233, 238 (1914). 

62. Where there is an inconsistency between a general 

and specific provision in a will the latter will prevail regard- 

_ less of the order in which it stands in the will, the presumption 
being that the testator intended that the specific provision 
would operate upon the property mentioned in it and the gen- 
eral provision upon other property. Paiko v. Boeynaems, 
99 H. 233, 240 (1914). 

63. It is the duty of the court, if possible, to find a 
meaning for and give effect to the language used to express 
the intention of a testator, and in construing a will written 
in the Hawaiian language the court will take a broad view. 
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The Hawaiian word “no,” meaning “to” or “for” has always 
been regarded as operative and sufficient to constitute a devise 
or bequest when used in a will. Magoon v. Kapiolani Estate, 
99 H. 510, 518 (1915). 


(b) DESIGNATION oF DEVISEES AND LEGATEES AND 'THEIR 
RESPECTIVE SHARES. 


64. Where a devise was to A for life, with remainder to 
his heirs, the word “heirs” means the statutory heirs, which 
would include his widow, where he had no children. Thurston 
v. Allen, 8 H. 392, 403 (1892). 

65. The words “die without a child” or equivalent words 
are not to be restricted to death within the testator’s lifetime. 
Hemen v. Kamakaia, 10 H. 547, 553 (1896); Ninia v. Wil- 
der, 12 H. 104, 107 (1899). 

66. Where by the terms of a will the income of certain 
property went to a son for life, and after his death the prop- 
erty was to go to that son’s “heirs to be divided as now pre- 
scribed by law * * * in cases of persons dying intestate,” it 
was held that the heirs were those who would take under the 
statute and that as the son left children the wife was not an 
“heir” and took nothing. Carter v. Carter, 10 H. 687, 695 
(1897). 

67. The words “without leaving any issue” must be read 
in their natural sense, meaning “without leaving any issue 
surviving,” and not in either of. their artificial senses of “with- 
out having had issue,” or importing an indefinite failure of 
issue. Rooke v. Queen’s Hospital, 12 H. 375, 399 (1900); 
Hemen v. Kamakaia, 10 H. 546, 558 (1896). 

68. In the absence of a will children declared legitimate 
by statute inherit equally with those borm legitimate, but a 
testator may by will exclude those begotten unlawfully. Hono- 
lulu Investment Co. v. Rowland, 14 H. 971, 978 (1909). 

69. A bequest to each of three for the life of the survivor, 
with a bequest over to the survivor or survivors in case one or - 
two should die before the testator without leaving lawful issue 
or wife or husband then surviving, and a further gift over in 
any event on the death of the survivor of the first three, gives 
nothing to the issue, wife or husband by implication. ‘Kellett 
v. Sumner, 15 H. 76, 97, 98 (1903). 

70. In the will of Bernice Pauahi Bishop the direction to 
the trustees “to devote a portion of each year’s income to the 
support and education of orphans and others in indigent cir- 
cumstances” refers to support and education at the Kameha- 
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meha Schools only and not to support independently of edu- 
cation. Smith v. Lindsay, 20 H. 330 (1910). 

71. Where a will contains a latent ambiguity, or its lan- 
guage is uncertain and indefinite, extrinsic evidence is admis- 
sible to show the facts and circumstances that surrounded the 
testator at the time he executed his will so as to assist the 
court in ascertaining his intention. But where the testator 
has omitted to designate, expressly or impliedly, the object 
of an intended gift, the omission may not be supplied upon 
extrinsic evidence of intention. Mercer v. Kirkpatrick, 22 H. 
644 (1915). 

72. Where, in a will, there is an entire absence of desig- 
nation of the object of an intended gift the attempt to make 
the gift must be held to have failed. Words omitted by the 
testator may be supplied by the court only when it is clear 
from the words used what words have been omitted. Mercer 
v. Kirkpatrick, 22 H. 644, 648 (1915). 

73. Evidence of declarations made by a testator as to 
the intent of his will is not admissible to supply an omission 
consisting in the entire failure to designate the object of an 
intended gift. Mercer v. Kirkpatrick, 22 H. 644, 650 (1915). 


(c) DESCRIPTION OF PROPERTY. 


74, A trust created by a will to pay the rents of definitely / 
described property to a person for her life, cannot be broad-. 
ened so as to include adjoining property. Moorhead v. Dayton, 
10 H. 77 (1895). vad 

75. A gift of “all property known belonging to me and 
appearing in my name, situate at K., with intention to bequeath 
the same as hereinafter described: One bay mare, one black 
mare, one frame wooden house and other houses owned by me, 
as well ag all other property owned by me,” carries real estate 
in Honolulu, there being no reason for applying the ejusdem 

- generis rule restricting the latter clause to property at K. in 
order to effectuate expressed intention. state of Noholoa, 
18 H. 265 (1907). AFFIRMED: Gray v. Noholoa, 214 U. S. 
108 (1909). 


(d) NATURE or ESTATES AND INTERESTS CREATED. 


76. Where a testator devised one-guarter of his estate to 
‘his son “the income of the same to be paid to him .* * * * 
for his use and support for the term of his natural life,” 
with remainder to the son’s heirs, it was held to create a 
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vested interest in the son which passed to his assignee by a 
deed of assignment. Harris v. Judd, 3 H. 421, 443 (1873). 

77. A devise of land “to K, the sisters shall be under 
him” gives to the sisters only a right of residence on the land 
during their lives. Collins v. Akoi, 8 H. 592 (1875). 

78. A testator devised his property to trustees to hold 
the same “for the use and benefit of my wife K and my only 
son W, during the natural life of my said wife, accounting 
for the use and profit of the same one-half to my wife upon her 
request, and the other half to my son,” and after the death of 
K, “to transfer all of the remainder of my estate” to W and 
his heirs and assigns; held, that K took a life estate in one- 
half the income with a vested remainder in W, so that when 
W died before K, his heirs shared the income during K’s 
life and were entitled to the principal on K’s death. Zupplein 
v. Austin, 6 H. 8 (1867). 

79. A testator devised his property to his wife “with the 
proviso that at her death said property shall then be equally 
divided among our lawful children (heirs), to share and share 
alike;” held that the devise did not come within the rule in 
Shelley’s case, and that the wife took an estate for life. Chil- 
lingworth v. Lindsey, 6 H. 692 (1888). 

80. A clause in a will following a devise in fee reading 
as follows: “Saving that he is not to sell or make improper 
leases of” the land, was held to be incompatible with the estate 
in fee, as an attempt to create a condition against alienation, 
and hence was void. Kahanaiki v. Kohala Sugar Co., 6 H. 
694 (1888). 

81. An exception to the rule requiring a limitation to 
“heirs” to create an estate of inheritance is where the estate 
is created by devise. Kahanaiki v. Kohala Sugar Co., 6 H. 
694 (1888). 

82. A clause in a will reading: “TI hereby leave to K. 
he is the heir of my real and personal estate,” devised thé fee 
of the realty to K, although there was no limitation to his 
heirs. Kahanaiki v. Kohala Sugar Co., 6 H. 694 (1888). 

83. <A testator bequeathed personalty to D “for her life, 
to hold and enjoy in all respects as she shall deem wise and 
proper, with remainder to her ehildren;” held, that this ere- 
ated a life estate in D with a vested remainder in her children. 
Damon v. Dickson, 7 H. 694 (1889). 

84. A devise to a daughter and her heirs, to be held in 
trust by executors during her life, and upon her decease “in 
case she has not during her lifetime disposed of the said estate 
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by will or otherwise,” clearly recognizes in the devisee the 
power of selling the estate. Thurston v. Allen, 8 H. 391 
(1892). . 

85. <A testator devised land to his sons, M and J, for the 
term of their natural lives, to share and share alike, and after 
the decease of M one-half to his heirs, and after the decease of 
J one-half to his heirs; held, that M and J are. tenants in 
common for life. Thurston v. Allen, 8 H. 392 (1892). 

86. A devise to “my daughter and her heirs, * * * to 
be held in trust, however, by my executors during the natural 
life of my said daughter * * * and upon her decease, in 
case she has not during her lifetime disposed of the estate by 
will or otherwise” the executors to distribute to the legal heirs 
of the daughter, gives to the daughter the fee in testator’s real 
estate and absolute ownership of his personal estate. Tuko v. 
Holt, 9 H. 88 (1895). 

87. Where a will created a life tenancy in E ith. a con- 
tingent remainder in her children, if any, with a limitation 
over to V. N. and E. K. “if E. should die without children 
or descendants,” the birth of a child to E. defeats the limitation 
over to V. N. and E. K., as the contingent remainder then 
became vested; and on the death of the child, its heirs,. the 
father and mother, would inherit, the remainder, however, 
being subject to open and let in after-born children of E.. 
Booth v. Baker, 10 H. 543 (1896). 

88. A devise to E of the benefits of testatrix’s property 
during the life of E, with a proviso that E is not to dispose 
of the property, and if E shall have a child the property shall 
go to such child, creates a life tenancy in E, with a contingent 
remainder in E’s children. Booth v. Baker, 10 H. 548 
(1896). ; E aa 

89. Where a will devised the fee in lands to K and- con- 
tained also in a subsequent clause the following: “If perchance 
any of my heirs mentioned above shall die without- a child 
* * * * no part of his or her share * *-* * shall pass if he or 
shé wills it away to another, but it shall descend to his or her 
brothers or sisters,” it was held that K took a fee simple de- 
feasible on her death without issue, with executory devise over 
to her brothers and sisters, and upon the birth of issue to K 
her fee simple became indefeasible. Hemen v. Kamakaia, 
10 H. 547 (1896). 

90. A devise in these words, “all my property both real 
and personal shall descend to my heirs who are mentioned 
below as follows: Airene Haalou Ti is the first heir as fol- 
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seend to her children and if she should die without having had 
any children the property shall descend to her mother,” held, 
that this clause does not cut down to a life estate the fee simple 
previously created. Brown v. Brown, 11 H. 47 (1897). SEE 
John Ii Estate v. Brown, 985 U. S. 342 (1914), REVERSING 
201 Fed. 224. 

91. A testator devised property in fee to his daughter and 
in a subsequent clause of the will provided, “if my daughter 
should die having borne children, then the property shall de- 
lows” creates an estate in fee simple. Brown v. Brown, 11 H. 
47 (1897). SEE John Ii Estate v. Brown, 235 U. S. 342 
(1914), reversina 201 Fed. 994. 

92. A testator devised his property to his wife, without 
words of inheritance, and by a later clause in his will provided, 
“and further after the death of my wife my property is to 
be divided: one-third for the heirs of my wife, and the re 
mainder to A and B;” held, that the wife took a life estate, 
with remainders as stated. Paaluhi v. Kelithaleole, 11 H. 
101 (1897). Sex Mouritz v. Lewis, 12 H. 19 (1899); Rob- 
inson v. Aheong, 13 H. 196, 200 (1900); Patko v. Boeynaems, 
22 H. 233, 240 (1914). 

93. Where land is devised to John, and if he dies and 
leaves no living son, then to his sister Elizabeth, first, and if she 
has died, to her sisters, etc., and John dies without a son living, 
a fee simple vests in Elizabeth. Mouritz v. Lewis, 12 H. 19, 
_ 21 (1899); Brown v. Brown, 11 H. 47 (1897); Hemen v. 
Kamakaia, 10 H. 547, 551 (1896). 

94. Where land is devised to certain heirs in fee, and 
by a subsequent clause of the will it is provided “if one of 
them should die, his * * * share shall not go to his * * * wife, 
but if he * * * shall have children * * * then his * * * share 
shall go to such * * * children, and any of them who shall have 
no children his * * * share shall go to those remaining without 
any division of his * * * share,” the devisees take a fee sim- 
ple, defeasible on their death without children, and in that 
case vesting in the survivors by way of executory devise. 
Ninia v. Wilder, 12 H. 104 (1899). 

95. A will read: “I give and bequeath all my * * * 
estate to my wife * * * during * * her life, and * * after 
her decease, I give and devise the same to E, to be used and 
enjoyed by her during the term of her natural life, and her 
children forever, but should E decease before me, * * * or 
decease without leaving any issue, then I hereby give and 
bequeath the same unto * * C, * * * and his heirs forever ;” 
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the testator died in 1858; G died soon after; E had a son 
who died in 1863; E died in 1885; held, that E took either 
(a) a fee simple, or (b) a life estate with (1) a vested re- 
. mainder in her son, or (2) alternate contingent remainders in 
her son and C; and also held that in either case on the death 
of E without issue surviving O took a fee simple by way of 
executory devise, or remainder. Rooke v. Queen’s Hospital, 
12 H. 375 (1900). 

96. An expression in a will that the devise “is to be her 
dower without any personal property but this is much. more 
than if she took her dower of all my estate” does not show 
an intention that the devise was to be for life only. Keanu 
v. Kaohi, 14 H. 142 (1902). 

97. A devise to a widow of one-third the rent of land 
gives her a life estate in one-third of the land. Bertelman v. 
Kahilima, 14 H. 378 (1909). ss 


98. 'The rule in Shelley's case is not law in Hawaii. 


Evans v. Bishop Trust Co., 91 H. 74. (1919); Estate of Holt, 


19 H. 78 (1908); Robinson v. Aheong, 18 H. 196 (1900); . 


Rooke v. Queen’s Hospital, 12 H. 375, 389 (1900) ; Thurston 
v. Allen, 8 H. 392, 402 (1891). Sup Chillingworth v. Lind- 
sey, 6 H. 692 (1888). 

99. A gift of the income or the rents, issues and profits 
of property is to be construed as a gift of the property itself 
unless from some language in the will it appears that the tes- 
tator intended something different. Hapan v. Brown, 21 H. 
499, 505 (1913); King v. Hawaiian Trust Co., 21 H. 619, 
622 (1913). 

100. A testator devised and bequeathed his estate to a 
trustee in trust to control and manage the same and to pay 
the net income, rents and profits to T. J. Ọ. during the term 
of his natural life, and after his death to “pay and deliver over 
the said net income, rents and profits to his daughters Lydia, 
Beatrice and Elizabeth, in equal parts if living, and if either 
of said daughters shall then be dead, the principal and prop- 
erty, the interest and income of which would otherwise be 
going to her, shall be paid directly to her lineal heirs, if any, 
and if none, the said interest and income shall be paid to the 
survivors equally, and upon the death thereafter of either of 
the survivors, my said trustee shall pay and deliver over the 
principal and property, the interest and income of which has 
theretofore been paid to her, to her lineal heirs if any, and 
if none such then exist, shall then pay and deliver the same 
to the collateral heirs of such one dead.” Held, that the word 
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“either” was used in the sense of “any ;” that the word “there- 
after” referred to the death of T. J. C. and meant the period 
following that event; the word “survivors” meant daughters 
surviving their father; and that the three daughters who sur- 
vived their father were entitled to the income during their 
respective lifetimes only. King v. Hawaiian Trust Co., Lid., 
21 H. 619 (1913). 

101. An indefinite devise of land may be either for life 
or in fee according to the intention of the testator as gathered 
from the whole will. King v. Hawaiian Trust Co., Ltd., 91 
H. 619, 622 (1913); Paiko v. Boeynaems, 22 H. 988, 240 
(1914). 

102. <A devise of “all that piece and. parcel of land” 
‘though without words of inheritance. carries the fee. Paiko 
v. Boeynaems, 22 H. 233, 239 (1914); King v. Hawaiian 
Trust Co., 21 H. 619, 621 (1918); Keanu v. Kaohi, 14 H. 
142 (1902); Branca v. Makuakane, 18 H. 499, 500 (1901); 
Robinson v. Aheong, 13 H. 196 (1900); Brown v. Brown, 
11 H. 47, 50 (1897); Hemen v. Kamakaia, 10 H. 547, 551 
(1896); Kahanaiki v. Kohala Sugar Co., 6 H. 694 (1888). 


(e) VESTED OR CONTINGENT ESTATES AND INTERESTS. 


103. A devise to a widow for life and at her death to 
children in fee gives the children a vested remainder, fixed not 
by the death of the widow before them but by the will itself. 
Maughan’s Will, 3 H. 233 (1870). 

104. Executory devises by the modern construction are 
capable of being devised by will, assigned or conveyed by deed, 
and of being transmitted by inheritance and succession to the 
_ devisees or grantees, heirs or personal representatives. Ninia 
v. Wilder, 19 H. 104, 117 (1899). 

105. While an executory devise cannot be barred by any 
act of the first taker, the person entitled to the executory devise 
may bar his own claim by release to the first taker in posses- 
sion’ and this would pass a perfect title by way of estoppel. 
Ninia v. Wilder, 12 H. 104, 117 (1899). 

106. Fees simple conditional cannot exist in Hawaii. 
Rooke v: Queen’s Hospital, 12 H. 375, 394 (1900). 

107. Where a will gives the rent of land to nine children 
equally until the expiration of a 25-year lease, and then to 
three sons, or such of them as pay the other surviving chil- 
dren $5000.00 each, and provides that if at the end of a year 
from the expiration of the lease none of the sons make such 
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payment the land shall be. sold or leased, and the income or 
rent divided egually among the nine children or their heirs 
or assigns, it should be construed as giving egual vested estates 
in fee to the children defeasible upon the performance at the 
expiration of the lease of conditions by the sons, who mean- 
while have contingent executory devises in such interests. 
Bertelman v. Kahilina, 14 H. 878 (1902). 

108. Under a provision in a will that net income be 
“divided into as many equal parts as there shall be then in esse 
any of my said children by my said wife and shall be by said 
trustees paid to my said children from and after their respect- 
ive majority or marriage share and share alike,” a minor un- 
married child takes a contingent interest. Campbell Hst. v. 
Campbell-Parker, 18 H. 84, 45 (1906). 


(£) CONDITIONS AND RESTRICTIONS. 


109. Restrictions on the use and enjoyment of a legacy 
if not made by statute must be based on clearly expressed 
language in the will, and are not inferred by a mere statement 
in the will of the testator’s object in giving the legacy. Harris 
v. Judd, 3 H. 421, 437 (1873). 

110. A provision in a will for the exclusive benefit of a 
donee, with no direction to use it for any other purpose, is an 
absolute gift, and all conditions repugnant to the full enjoy- 
ment of an absolute gift are void. Harris v. Judd, 8 H. 421, 
437 (1873). 

111. A devise in fee may be restricted to a life estate, 
but this can be done only by language which clearly means 
or implies such result. Iuko v. Holt, 9 H. 88, 91 (1893). 

112. A testator devised property to his sons, “their heirs 
and assigns forever ;” then, by a subsequent clause in his will, 
he declared “that neither of my sons * * * shall, during 
their lifetime, dispose of said interest to any person without 
the consent in writing of the other two first being had and 
obtained.” Held, that the attempted restraint by the testator 
is void and the devisees acquired the absolute title to the prop- 
erty with the right and power to dispose of it at will. Lucas 
v. Lucas, 90 H. 488, 441 (1911). SEE Nahaolelua v. Heen, 
20 H. 372, 877 (1911); Simerson v. Simerson, 20 H. 57, 
59 (1910). 

i (g) Estates IN Trusr AND Powers. 

SEE ALSO Trusts, I. 


113. Where a testator devised his residuary estate to 
trustees, to sell the property and invest the proceeds until 
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they should aggregate the sum of $25,000.00, and then to erect 
a home for infirm Hawaiians; and the sale of the property 
netted more than $25,000.00, it was held mandatory upon 
the trustees to erect the home at once, even though no provision 
was made for maintenance. Estate of Lunalilo, 4 H. 162 
(1879). 

114. A testator devised his residuary estate to trustees 
directing them to sell his property and invest the proceeds 
until they aggregated the sum of $25,000.00, and then to ex- 
pend the same in the erection of a building for charitable 
purposes; a much larger sum was realized and it was held 
that under a clause in the will that, “in case sufficient buildings 
shall have been provided * * *”, the net rents, issues and profits 
arising from said principal sum “should be applied to main- 
taining said buildings” the heirs of testator had no claim on 
the residue. Lunalilo Trustees v. Haalilio, 8 H. 640 (1880). 

115. <A testator devised his estate to his wife for life, 
with remainder to his children and grandchildren, and empow- 
ered his executors to manage his business, change investments 
and sell any undevised real estate, and also directed that pos- 
session should not be given to the grandsons within five years 
after the death of his wife; the wife died three years before 
the testator; held that the power of sale vested in the executors 
was only intended to be executed during the life of the wife, 
and the clause postponing the possession of the grandson was 
void. Waterhouse v. Rice, 10 H. 88 (1895). 

116. A provision in a will that “the balance * * * of my 
estate is to be placed in trust for as long a period as is 
legally possible, the termination of said trust to. take place: 
when the law requires it under the statute” creates a valid 
trust for the accumulation of the surplus income after the 
payment of certain annuities and the distribution of the whole 
trust fund at the end of 21 years after the death of the last 
surviving annuitant. Fitchie v. Brown, 18 H. 52 (1906). 
AFFIRMED: Fitchie v. Brown, 211 U. S. 891 (1908). 

117. The following clause in a will is held to create a 
trust, “I give, devise and bequeath to my son * * * one-quarter 
of all my estate, both real and personal, the income of the same 
to be paid to him by my executor hereinafter named for his 
use and support for the term of his natural life, and after 
the death of my said son I give, devise and bequeath the said 
one-quarter to the heirs of the said * * * and their assigns.” 
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Estate of Holt, 19 H. 78 (1908). See Dreier v. Holt, 18 H. . 
179, 182, 183 (1907); Harris v. Judd, 3 H. 421, 430, 443 
(1873). 

118. A devise to trustees in trust to pay the net income 
of the trust estate to the widow of testator during her life, and 
upon her death to divide the estate into three parts, one of 
which was to be immediately assigned to a son R, another 
to a son C, and the income of the third to be paid to a daughter 
E during her life, and upon her death the principal to be 
‘paid to E’s children and grandchildren vests the legal title to 
the whole estate in the trustees subject to the trust to divide the 
estate; and vests the equitable title in C and R as to two undi- 
vided shares, and does not violate the rule against perpetuities. 
Spreckels v. Spreckels, 21 H. 556 (1918). 
~ 119. Where a trust to convey real estate created by will 
is valid according to the law of Hawaii and is operative as to 
real estate situated in Hawaii, it will not be held ineffective 
or void so as to cause the property to pass as intestate estate 
upon the ground that such a trust is not permitted by the law of 
California, in which state the testator resided and wherein 
the bulk of his property was situated, and the will has been 
construed by the supreme court of that state as having given 
the beneficiaries legal estates by direct devises. In Hawaii 
such a trust will operate according to the intention of the tes- 
tator notwithstanding construction placed upon the will by 
the California court. Spreckels v. Spreckels, 21 H. 556, 570 
(1918). 

(h) Actions to Construr WILLS. 


120. <A court of equity has no jurisdiction to construe a 
will where no trust is involved and the claims are of strictly 
legal interests in land. ` Paiko v. Boeynaems, 21 H. 196, 200 
(1919); Brown v. Brown, 15 H. 308, 312 (1908). See 
Estate of Campbell, 16 H. 512, 514 (1905). 


VII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES. 
(a) NATURE or TITLE AND RIGHTS IN (GENERAL. 


191. Where a testator devised all his property, real and 
personal, to his wife “for her sole use and benefit during her 
‘lifetime, and at her death whatever there is remaining to be di- 
vided egually between my chidren,” it was held that the widow 
would have a right to diminish the estate if it should become 
necessary for her support and maintenance. Estate of Makee, 
8 H. 639 (1880). 
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199. Where an executor has assets in his hands sufficient 
to pay debts and legacies, all legacies are payable in one year 
from the date of testator’s death and bear interest. thereafter. 
Estate of Wilder, 9 H. 492, 495 eee Estate of Espinda, 
9 H. 342 (1893). 

123, Where two legacies are given to the same person 
and the intent is shown that the legatee shall have both, they 
are cumulative, but where the second is a- repetition of the 
first, or is given instead, it is substitutional, and the legatee 
is entitled only to the last amount. Estate of Wilder, 9 H. 
492, 496 (1894). 
~ 124. A provision in a will that income be paid by the 
trustees to the widow and children does not entitle the widow 
and children to income beginning with the death of the testator 
but only from and after the discharge of the executors. Camp- 
bell Est. v. Campbell-Parker, 18 H. 34 (1906). AFFIRMED: 
216 U. S. 367 (1910). 

125. Where the income of a testator’s residuary estate is 
given to the widow and children for life’ and the will pre- 
scribes the date of the order of distribution as the time from 
which such income should ‘be paid, (which date in this case 
was July 8, 1905,) the widow and children are only entitled 
to income which accrues from and after that date. Campbell 
Est. v. Campbell-Parker, 18 H. 342 (1907). Serg 216 U.S. 
867 (1910). ` 


(b) Sprscrric, DEMONSTRATIVE, AND GENERAL DEVISES AND 
BEQUESTS. 


126. Where a bequest was made to executors in trust 
for the use and benefit of a daughter, interest to be paid quar- 
terly, with remainder to her children the executors could not 
retain the said interest for payment. of a note to the deceased 
made in the state of California by the said legatee and her 
husband. von Hasslocher v. Ward, 3 H. 802 (1877). 

127. A legacy by a creditor to his debtor is not treated 
as a presumptive release of the debt unless there is some special 
ground for presuming that such myst have; hoen the intention 
of the testator. von. Hasslocher v. Ward, 3 H. 802 (1877). 

128. Where a specific devise et with a general 
devise it is generally a reasonable presumption that the testator - 
intended that the specific provision would operate upon the 
property named in it and the general provision upon other 
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property. Magoon v. Kapiolani Estate, 22 H. 510, 514 
(1915); Paiko v. Boeynaems, 22 H. 233, 240 (1915). 


(e) ELECTION. 


129. The failure of a widow to elect to accept her dower 
instead of the provision made for her benefit in her husband’s 
will does not bar her right of dower in lands aliened during 
coverture. Jacobs v. Cummins, 4 H. 113 (1878). 

180. Under a statute requiring a widow to make her 
election to take under a testamentary provision in the will of 
her husband or be endowed of his lands, the widow will be 
presumed to have taken her dower unless there is evidence of 
some unequivocal act on her part showing an election to accept 
the testamentary provision instead. Magoon v. Kapiolani 
Estate, 22 H. 510, 514 (1915). 


(e) DEBTS or TESTATOR AND Ixcumprances on PROPERTY. 


131. A legacy to a widow of one-third of the personalty to 
be “paid in cash, and if the condition and interests of. my 
estate shall not warrant the payment of the entire sum hereby 
contemplated at one time, then my executrix and executors 
shall pay the same as rapidly as the income and interests of 
my estate shall permit, without the sale of any real estate or 
the sacrifice of any personal property, as a means of raising 
such sum, but provided that the entire sum shall be paid within 
two years,” was properly paid from cash on hand and income 
from all sources. Campbell Estate v. Campbell-Parker, 18 H. 
34, 41 (1906). Srp 216 U. S. 367 (1910). 


(e) Dests or TESTATOR AND INCUMBRANCE ON PROPERTY. 


189. Where a testator devised the greater part of his real 
estate to his daughter, and charged it with the payment of his 
debts, and it was sold to pay the debts, it was held that the 
daughter could not be reimbursed from property specifically 
devised to others. Beckley v. Metcalf, 5 H. 625 (1886). 

133. The general rule is that assets of an estate are to be 
applied to payment of debts in the following order: Ist, the 
personal estate not expressly nor by implication exempted; 
2nd, lands specifically devised to pay debts; 3rd, estates de- 
scended to the heir; 4th, devised land charged with payment 
of debts generally; 5th, general pecuniary legacies pro rata; 
6th, ‘specific legacies pro rata; 7th, real estate devised, whether 
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in terms specific or general. Beckley v. Metcalf, 5 H. 625, 
627 (1886). 


(£) Vorp AND Larsen Devises AND BEQUESTS AND PROPERTY 
UNDISPOSED OF. ' 


134. A devise of an annuity to two women “so long as 
they remain single and unmarried, and if one of them shall 
marry then to pay the same annuity to such one of them as 
shall remain single, and in case both of them shall marry, 
then the said annuity to cease,” was held not void as being in 
restraint of marriage. Green v. Cooper, 3 H. 567 (1874). 

135. Where a will is limited in its operation to a part 
only of the testator’s estate general administration will be grant- 
ed of the remainder as of an intestate estate. Kapela v. Hoo- 
hoku, 4 H. 513 (1882). 

136. Where a specific devise lapsed, held, in order to 
effectuate the apparent intention of the testator, that title to 
the property passed to other devisees under a general provision 
in their favor. The presumption against partial intestacy is a 
strong one. Magoon v. Kapiolani Estate, 22 H. 510, 515 
(1915); Bertelman v. Kahilina, 14 H. 378, 382 (1902). 


WITNESSES. 
See Evidence; Trial. i 


Form of oath of. SEE Oath, 2, 3. 
I. ATTENDANCE AND PRODUCTION OF DOCUMENTS. 


. 1. The court has jurisdiction to require a party to pro- 
duce books of account which it appears he had sent out of 
the jurisdiction to avoid examination by the officers of the 
court. Spencer v. Ogden, 1 H. 181 [320] (1855). 

2. A witness summoned by a subpoena regular upon its 
face, but who refuses to attend on the ground that no hearing 
has been set, may be brought in by attachment. Spreckels v. 
Giffard, 10 H. 379, 383 (1896). 

3. Witnesses confined in jail by virtue of an order of 
arrest made by a circuit judge, prior to the trial in the circuit 
` court, under authority of R. L. 1915, See. 2554, are entitled 
to be discharged after the trial on the indictment and cannot 
be restrained under such order pending the hearing of the 
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defendant’s exceptions in this court. In re Kawahara Yasu- 
taro, 15 H. 667 (1904). - 

4, A witness who is a party is not entitled to mileage 
and attendance fees—at least when it does not appear that he 
attended solely as a witness. Rodrigues v. Teixeira, 17 H. 
489, 491 (1906). 

5. Circuit judges at chambers have not power to require 
proposed witnesses to give recognizances to appear and testify 
before the grand jury, when the accused has not been com- 
mitted for trial or held to await the action of the grand ‘jury 
and no indictment is actually under consideration by the grand 
jury or to commit the witnesses to jail without giving them an 
opportunity to furnish the recognizances. In re Frank Craig, 
20 H. 447 (1911). 

II. COMPETENCY. 


6. The evidence of a boy who said he “did not know the 
result if he testified falsely” was held admissible if the court 
was satisfied of his belief in God and of his accountability 
to God, and of the certain displeasure of the Deity should he 
testify falsely. King v. Paakaula, 3 H. 80, 33 (1867). 

7. A plaintiff or defendant in an action was not per-- 
mitted to testify under Civil Code, Sec. 1218, not now in force. 
Kanaina v. Keelikolani, 3 H. 634 (1875). 

8. The wife of a defendant in an action of crim. con. for 
damages may give evidence against her husband, such evidence 
not being a communication made to her by her husband, and 
the action not being a criminal one. Briggs v. Mills, 4 H. 
450 (1882). 

9. The only crimes which disqualify a witness under 
Hawaiian law are perjury and subornation of perjury. King 
v. McGiffin, 7 H. 104, 112 (1887). 

10. The authorities have repeatedly sustained the compe- 
tency of witnesses of five to seven years of age, although such 
witnesses could not be convicted of perjury. Republic v. Ah 
Wong, 10 H. 524 (1896). 

11. A minor of the age of five should not be sworn as a 
witness unless he understands perfectly the purpose for which 
his testimony is required. Republic v. Ah Wong, 10 H. 524, 
528 (1896). 

19. The privilege of a confidential communication be- 
tween attorney and client is waived when the client calls the 
attorney as a witness and questions him concerning the com- 
munication. Takamori v. Kanai, 11 H. 1 (1897). 
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13. Whether or not a witness has qualified as an expert 
translator is a matter largely within the discretion of the trial 
court. John Ii Estate v. Judd, 13 H. 319, 322 (1901). 

‘14, The party insisting on the disability of a witness on 
account of the marriage relation must prove that the relation 
of husband and wife exists. Territory v. Cheong Kwai, 15 H. 
280 (1903). 

15. A person who has sworn falsely in a case but has not 
been convicted of perjury, is not thereby rendered incompetent 
as a witness in a subsequent case. Tong Kai v. Territory, 
15 H. 612, 617 (1904). 


IN. EXAMINATION. 


16. It is the privilege of the witness and not the right 
of the party against whom he is called to refuse to give testi- 
mony that would tend to criminate him. Republic v. Ed- 
wards, 10 H. 601, 605 (1897). 

17. It is not proper cross-examination to question a wit- 
ness regarding matters not testified to on direct examination. 
Kalaukoa v. Henry, 11 H. 430, 481 (1898). 

. 18. In the cross-examination of witnesses considerable 
discretion must be left to the trial court. Meheula v. Pioneer 
Mill Co., 17 H. 56, 59 (1905); Merricourt v. Insurance Co., 
13 H. 218, 220 (1900); Booth v. Beckley, 11 H. 518, 521 
(1898); Republic v. Kapea, 11 H. 298, 806 (1898). 

19. The statute which precludes prosecution of a witness 
for gambling, in consequence of the testimony he gives takes 
from him the privilege of declining to answer on that ground. 
In re Y. Anin, 17 H. 338 (1906). 

20. In the absence of statute a witness is not privileged 
to decline to answer an immaterial question. In re Y. Anin, 
17 H. 338 (1906). 

21. A witness may. be cross-examined as to matters 
brought out on direct examination which would otherwise be 
inadmissible. Ching Lum v. Lam Man Beu, 19 H. 868 
(1909), 

99. The right to subject an interpreter, on the witness 
stand, to cross-examination on the foreign expressions and 
terms used by him as interpreter, or used by the witness for 
whom he has acted as interpreter, is a right well recognized 
by law, and is founded upon the general rules and principles 
which govern cross-examination of other witnesses. Territory 
v. Kawano, 20 H. 469, 474 (1911). 
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23. Where a witness is able to express himself with clear- 
ness in the English language and to understand the questions 
asked it is not error to deny his request for the aid of an inter- 
preter while giving his testimony. Cornwell v. Wailuku Sugar 
Co., 20 H. 585, 586 (1911). 


IV. CREDIBILITY AND IMPEACHMENT. 


24, A previous statement in writing signed by a witness 
is admissible for the purpose of discrediting the witness. King 
v. Apuna, 3 H. 166, 170 (1869). 

25. Evidence to be admissible for the purpose of affecting 
the credibility of a witness must be such as bears directly 
upon his character for truth and veracity; it is not admissible 
merely to disgrace the witness. Republic v. Saku Tokuji, 
9 H. 548, 552 (1894). 

26. Particular acts of misconduct cannot be shown for 
the purpose of impeaching the general credibility of a witness. 
Colburn v. Spitz, 11 H. 104 (1897). 

27. Subject to the constitutional privilege of a witness 
to refuse to answer questions the answers to which may tend 
to eriminate him he may be cross-examined with reference to 
his past life if such matters tend to weaken his credibility. 
The extent of such examination is within the discretion of the 
court. Republic v. Luning, 11 H. 390, 392 (1898). 

28. <A party producing a witness who proves adverse may 
be permitted to ask the witness whether he has not made 
statements inconsistent with his testimony and prove that he 
has made such statements. Kwong Lee Wai v. Ching Shai, 
11 H. 444, 448 (1898). 

99. Evidence given by a witness at a former trial relating 
to the same subject matter is admissible to impeach the wit- 
ness at the later trial. Telles v. Trask, 11 H. 457, 459 
(1898). l 

30. Questions of the credibility of witnesses and the 
weight of their statements in a jury-waived case are for the 
circuit judge alone to pass upon. Scott v. Silva, 13 H. 184 
(1900) ; Scott v. Nahale, 13 H. 255 (1901); Yowell v. Gomes, 
13 H. 123 (1900). Srm Lihue Plantation Co. v. Kepalai, 
13 H. 515 (1901). 

31. It is not error to disallow on cross-examination a 
question asked for the purpose of laying a basis to impeach 
the witness on an immaterial matter. Territory v. Watanabe 
Masagi, 16 H. 196, 223 (1904). 
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32. A witness for the prosecution in a criminal case may 
be discredited by showing that he is under indictment for the 
same offense. Territory v. Boyd, 16 H. 660, 663 (1905). 

33. It is for the jury alone to pass upon the credibility of 
witnesses and the weight of their evidence; and where the 
evidence of two witnesses for the same side is apparently incon- 
sistent, yet if the jury is able to reconcile their testimony, or 
while disregarding the testimony of one, to accept as true the 
essential parts of the testimony of the other, the conclusion 
so reached will not be disturbed by the appellate court. Terri- 
tory v. Nakamura, 20 H. 222, 224 (1910). 


WOODS AND FORESTS. 


Felling kiawe trees as waste. Sre Landlord and Tenant, 
VII (b). ; 

Damages for felling trees along highways. SEE High- 
ways, 10. 

A statute making it a misdemeanor to cut trees within 
two hundred fifty feet of a road through a forest, and 
which provided no compensation for the owner, was held un- 
constitutional. Puna Sugar Co. v. Territory, 18 H. 272 
(1901). 


WORDS AND PHRASES. 


Act or Gopv.—The expression “act of God” is held to 


exclude all idea of human agency. Medeiros v. Honomu Sugar 
Co., 21 H. 155, 158 (1912). 


ABsENoE.—Where an officer is authorized to appoint a dep- 
uty to perform his duties in his absence, the word “absence” 
means actual absence from the place where the duties were to 
be performed. King v. Kumuhoa, 5 H. 621, 624 (1886). 


AGREEMENT.—The plain and usual definition of the word 
“agreement” is “the consent of two or more persons concur- 
ring respecting the transmission of some property, right or 
benefit, with the view of contracting an obligation.” Parker v. 
Cartwright, 7 H. 596, 608 (1889). 


AGGREGATE Vatue.— ‘Aggregate value” as used in the tax 
laws (Sec. 820, ©. L., Sec. 1241, R. L. 1915) means the value 
of the property as a unit and not merely as a collection of sep- 


Worps AND PuRASEs. 803 


arate items. Assessor v. Brewer & Co., 15 H. 29, 40 (1903); 
Inter-Island 8, N. Co. v. Shaw, 10 H. 624, 681 (1897). 


“AND?” AND “Or.”—The word “and” is sometimes used 
in the copulative sense and as synonymous with “or” in deeds 
and contracts as well as in statutes. The word will be so con- 
strued whenever it is evident that it was intended to have that 
effect. McBryde Sugar Co. v. Andrade, 22 H. 578, 581 
(1915); In re Henderson, 21 H. 104, 108 (1912); Matsu- 
mura v. County, 19 H. 496, 497 (1909); Estate of Parker, 
19 H. 393, 397 (1909); Chapin v. Tisdale, 5 H. 52 (1883). 
SEE Rooke v. Queen’s Hospital, 12 H. 875, 400 et seg. 
(1900); Territory v. Hall, 20 H. 240, 948 (1910). 


Awnurty.—An annuity is a periodical payment of money 
amounting to a fixed sum in each year. Morse v. Robertson, 
9 H. 195, 197 (1898). 


As Soon As Posstnte.—To do a thing “as soon as pos- 
sible’ means to do it “within a reasonable time, with an un- 
dertaking to do it within the shortest practicable time;” or 
“as soon as circumstances permit.” Kila v. Kahuhu, 8 H. 212, 
213 (1891). | 


Arrorn.—A tenant “attorns” when he, during the term 
of his lease, takes a lease from a person other than his land- 
lord. The signification of the word in modern legal usage is: 
To transfer or turn over to another; to assign to some par- 
ticular use or service. Scott v. Pilipo, 22 H. 252, 256 (1914). 


Bracu.—The word “beach” may be used in a legal sense 
as meaning the space between high and low water marks, or 
in a popular sense as including more or less land, according to 
the circumstances, above high water mark. Brown v. Spreck- 
els, 14 H. 399, 400 (1902). 


Brrcu.—The word “bitch” means a female of the canine 
kind; opprobriously, a woman, especially a lewd woman; but 
in libel and slander cases it has been held that the word bitch, 
when applied to a woman, does not necessarily import whore- 
dom in any of its forms. Territory v. Kaaikaula, 22 H. 204 
(1914). 


Capitrat.—The words “its capital” in the statute requiring 
a foreign corporation which “does not invest and use its capi- 
tal in this territory” to take out a license with the treasurer, 
does not mean “all its capital.” Seattle B. d M. Co. v. 
Treasurer, 18 H. 117 (1906). 


2 
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(OAprraz Issues Emrrren.—The phrase “capital issues 
emitted” (S. L. 1905, Act 88) is “absolutely insensible.” 
(Hartwell, J.) Honolulu R. T. & L. Co. v. Assessor, 18 H. 
15, 21 (1906). 


Crnsus.—The word “census” is defined by Webster to 
mean “an official registration of the number of the people, the 
value of their estate, and other general statistics of the coun- 
try,” but it was nevertheless held that a census law in Hawaii 
did not authorize the gathering of statistics in regard to the 
property owned by its inhabitants. Republic v. Paris, 10 H. 
579, 581 (1897). 


Cuarcr.—The word “charge” may mean the price re- 
quired or demanded for services rendered or goods supplied, 
and does not necessarily imply that payment was made. Bal- 
lou v. Hawaiian Tramways Co., 10 H. 876, 877 (1896). 


Curcx.—A check may be properly designated as a draft 
or bill of exchange, for it is an order of one party upon another 
for the payment of money which is the essential characteristic 
of checks or bills of exchange. Lord v. Supt. of Pub. Works, 
16 H. 437, 442 (1905). 


Croup on Tirrz.—The term “cloud on title” is defined 
as an outstanding claim or incumbrance, which, if valid, would 
affect or impair the title of the owner of a particular estate, 
and which apparently and on its face has that effect, but 
which can be shown by extrinsic proof to be invalid or inap- 
plicable to the estate in question. Paiko v. Boeynaems, 21 H. 
196, 199 (1912). 

Cuemist.—A chemist is one whose legitimate profession 
is to inquire into the nature and properties of matter and of 
a combination or union between the elements of which differ- 


ent substances are composed. Cook v. Hollister Drug Co., 
13 H. 681, 684 (1901). 


Cuosr N Action.—A “chose in action” is a right not re- 
duced to possession. In re Kealiiahonui, 9 H. 1, 6 (1898). 


Crurcu.—A church is defined to be a company of faithful 
holy people called by the word of God into a public covenant 
with Christ and among themselves for mutual fellowship. 
Pehu v. Kauai, 3 H. 50, 54 (1867). 


Crration.—A citation is a writ issued out of a court of 
competent jurisdiction commanding a person named therein 
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to appear and do something therein mentioned, or to show 
cause why he should not, on a day named. Estate of Engel- 
hardt, 7 H. 964, 265 (1888). 


Crerx.—There is nothing in the designation of “clerk” 
to warrant that he was to act as the assistant to the superin- 
tendent of water works in collecting water rates, nor do the 
ordinary definitions of “clerk” include one entrusted with the 
collecting and handling of funds. Supt. Pub. Works v. Rich- 
ardson, 18 H. 523, 525 (1908). 


CoMPROMISE.—The word “compromise” as used in the 
statute (R. L. 1915, §1949) relating to abandonment of high- 
ways, means “an agreement or compact adopted as a means 
of superseding an undetermined controversy.” (Galbraith, J.) 
Smith v. Rose, 15 H. 289, 291 (1903). 


Cory.—A “copy” is a true transcript of an original writ- 
ing, and in the legal acceptation of the word is not an original. 
Kaalaea Plantation v. Bolabola, 8 H. 818, 822 (1877). 


CUMULATIVE.—The word “cumulative” in law means that 
which augments as evidence, facts or arguments of the same 
kind. Howland v. Jacobs, 2 H. 155, 159 (1859). 


DEBT—A claim for unliquidated damages for breach of 
a contract to sell a lease is not a “debt” within the meaning 
of the garnishment statutes, R. L. 1915, Sec. 2801. Hen- 
riques v. Vinhaca, 20 H. 702, 706 (1911). 


Deprs.—The word “debts” as used in the Hawaiian bank- 
ruptey statutes includes all that is due a man under any form 
of obligation or promise, but not contingent debts, execu- 
tory covenants, guarantees and the like, nor a claim in tort 
for personal injuries. Kerr v. Hyman Bros., 6 H. 308, 309 
(1882). 


Deciston.—The word “decision” in equity within the 
meaning of the statute relating to appeals is practically synony- 
mous with “decree.” Barthrop v. Kona Coffee Co., 10 H. 
398, 402 (1896). 

-© Dicta.—What are “dicta,” and what weight should be 
given them, discussed. Nobrega v. Nobrega, 14 H. 152 
(1909). 

Druc.—A drug is any substance used as a medicine or in 


the composition of medicines for internal or external use. 
Territory v. Takamine, 21 H. 465, 469 (1913). 
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Erruer.—tThe word “either” is a distributive or alternative 
term; the negative or excluding force.of the word is equal to 
its affirmation and including force; it does not include “both,” 
nor does “both” the greater intend and therefore include the 
less, “either.” Martin v. Nahoa, 4 H. 427, 429 (1881). 


EMPLOYEE.—A common and ordinary meaning of the word 
“employee” is one who works for a salary or wages under 
direction; the terms “officers” and “employees” both, alike, 
refer to those in regular and continual service. In re Peck, 
19 H. 181, 182 (1908). 


Enrry.—tThe term “entry” used in the statute of limita- 
tions refers ¢o the common law extrajudicial remedy of one 
who is ousted from his freehold, whereby to regain possession. 
Sylva v. Wailuku Sugar Co., 19 H. 681, 688 (1909). 


Excrertion.—An exception in a deed or lease withholds 
from its operation some part or parcel of the premises, which, 
but for the exception would pass by the general description; a 
reservation is the creation of some new right issuing out of 
the thing granted, and which did not exist before as an inde- 
pendent right, in behalf of the grantor or lessor. Pilipo v. 
Scott, 21 H. 609, 612 (1913). 


ExgcUurE.—To “execute” a deed is to make it, or as is 
generally understood, to sign, seal and deliver it. Unna v. 
Kealaula, 3 H. 690, 693 (1876). 


Forwarp.—The verb “forward” means “to send forward; 
transmit ;” and cannot be construed to mean “solicit” or “pro- 
cure.” Queen v. San Tana, 9 H. 106, 109 (1893). 


FRANOCHISE.—A franchise is a privilege conferred by grant 
from the government and vested in individuals. Gulick v. 
Flowerdew, 6 H. 414, 489 (1883). 


Furyisu.—The word “furnish” is synonymous with “sup- 
ply” or “provide,” and may include a gift or sale. Territory 
_v. Hu Seong, 20 H. 669, 671 (1911). Compare Republic 

v. Akau, 11 H. 363, 366 (1898). 


Furnisu.—The word “furnish” means provide or supply 
and does not import a consideration. Republic v. Akau, 11 H. 
363, 366 (1898). 


Goops.—The word “goods” when used in contradistinction 
to “real estate” would doubtless include all kinds of personal 
property, and even bills, notes, certificates of stock, ete. In re 
Robert Love Estate, 19 H. 154 (1908). 
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Hocs.—The word “hogs” means swine of either sex when 
used in a bill of sale in describing this animal. Matson v. 
Aiona, 7 H. 158, 160 (1887). 


Homr.—‘‘Home” denotes a dwelling place, but connotes 
especially all the range of sentiment and feeling associated 
with it. Home is not a mere synonym for house. In re Hen- 
derson, 21 H. 104, 112 (1912). 


Importation.—An “importation” in the broad meaning 
of the term consists of the voluntary bringing of goods into a 
country, with intent to unlade the same. Republic v. Ander- 
son, 10 H. 252, 958 (1896). 


TIMPROVEMENTS.—The term improvements applies princi- . 
pally to buildings, though generally it extends to amelioration 
of every description of property whether real or personal. 
Tucker v. Judd, 8 H. 180, 203 (1870). See Pang Chew v. 
Kealakai, 21 H. 386, 388 (1912). 


Issuance.—The word “issuance” is defined as the act of 
issuing or giving out. Territory v. Kua, 22 H. 307, 315 
(1914). 


Justice.—The word “justice” has been defined to mean 
the constant and perpetual disposition to render every man his 
due; the conformity of our actions and our wills to the law. 
Territory v. Scully, 22 H. 618, 630 (1915). 


Lazsorer.—The word “laborer” is used ordinarily to desig- 
nate a person who follows a toilsome occupation, as distin- 
guished from that of an artisan or skilled person; ordinarily 
it does not include one whose labor is mental rather than 
physical. Fugita v. Motoshige, 22 H. 186, 189 (1914). 


LANDING.—A “landing” is a place for going or setting on 
shore. Hall & Son v. Wilder S. S. Co., 9 H. 68, 70 (1898). 


Lanrana.—Lantana is a thorny bush of rapid growth, 
which spreads rapidly through a district and if left to itself 
forms a dense, tangled mass. Paris v. Vasconcellos, 14 H. 590, 
594 (1903). 


Lawrut ORDERS.—The phrase “lawful orders” in the con- 
dition of a probate bond, that the principal shall “obey all 
lawful orders and directions of this court” does not mean 
orders free from error. An order made by a court having 
jurisdiction to make it is a lawful order though it be erro- 
neous. Robinson v. Kaae, 22 H. 403, 405 (1915). 
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LgAsE.—A lease is not a “transfer of real estate,” within 
the meaning of R. L. 1915, Sec. 3119, relating to recording 
of instruments. Takahashi v. Kualu, 17 H. 87, 89 (1905). 


Licensr.—A license in the law of real property is an au- 
thority to do a particular act or series of acts upon another’s 
land without possessing an estate therein. It is a personal 
privilege, is not assignable, ceases upon the death of either 
party and is revoked upon the sale of the land by the licensor. 
McCandless v. John Ii Estate, 11 H. 777, 789 (1899). 


Loss.—The word “loss” as used in the income tax law is 
not a technical term of art or trade but a simple word in com- 
mon use, whose central idea is involuntary parting with a 
thing. H. O. d S. Co. v. Assessor, 14 H. 601, 605, 687 
(1903). 


May.—Under certain circumstances the word “may” as 
used in a statute may be construed to mean “shall.” Tai Kee 
v. Minister, 11 H. 57, 67 (1897). 


MEDICINE.—Medicine is any substance or preparation used 
in treating disease; a remedial agent; a remedy. Territory 
v. Takamine, 21 H. 465, 469 (1913). 


Montu.—The word month should be construed to mean 
a calendar month unless otherwise expressed. Defries v. Cart- 
wright, 10 H. 249, 250 (1896). 


MORTGAGE.—A mortgage is a conveyance of property as 
security. Bolte v. Treasurer, 18 H. 241, 242 (1907). 


Osscenr.—The word “obscene” means filthy, offensive to 
chastity or modesty. Territory v. Kaaikaula, 22 H. 204 
(1914). 


“Or” AND “Anp.”—The word “or” is sometimes used in 
the copulative sense and as synonymous with “and” in deeds 
and contracts as well as in statutes. The word will be so con- 
strued whenever it is evident that it was intended to have that 
effect. McBryde Sugar Co. v. Andrade, 22 H. 578, 581 
(1915); In re Henderson, 21 H. 104, 108 (1912); Matsu- 
mura v. County, 19 H. 496, 497 (1909); Estate of Parker, 
19 H. 393, 397 (1909); Chapin v. Tisdale, 5 H. 52 (1883). 
SEE Rooke v. Queen’s Hospital, 12 H. 375, 400 et seg. 
(1900) ; Territory v. Holt, 20 H. 240, 243 (1910). 


Orvers.—The word “orders” as used in R. L. 1915, 
§2343, can only mean an order or draft for the payment of 
money. Cleghorn v. Macfarlane, 7 H. 314, 317 (1888). 
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OUsTER.—An ouster is the wrongful dispossession or exclu- 
sion from real property of a party who is entitled to the pos- 
session. Hawn. Com. & Sug. Co. v. Waikapu Sug. Co., 9 H 
75, 80 (1893). 

Owner.—The word “owner” means one having a present 
interest in land with the right of possession, other than a mere 
tenant or temporary occupant. Magoon v. Lord-Young Eng. 
Co., 22 H. 327, 388 (1915); Lewers & Cooke v. Wong Wong, 
22 H. 765, 769 (1915). 


Par.—Par is exact equivalence, without discount or pre- 
mium, and in the issue of bonds at par there must be received 
therefor the exact sum secured to be paid by them. Castle v. 
Kapena, 5 H. 27, 29 (1883). 

PENSTON.—A pension is a periodical allowance of money 
granted by a government for services rendered, in particular 
to a soldier or sailor in connection with a war or with mili- 
tary operation. Morse v. Robertson, 9 H. 195, 197 (1893). 


Possrssron.—In order that one may have “possession” of 
a thing it need not be in his-physical custody, if it is under 
his control and subject to his disposition. Republic v. Await, 
12 H. 174 (1899). Suz King v. Ah Sing, 5 H. 553, 554 
(1886). 


Postrpons.—To postpone is defined to be to put off; to 
defer to a future or later time; to delay. Pelly v. Waldo, 
1 H. 32, 88 [50, 52] (1848). 


Premises.—The word “premises” may include more than 
one building in the same enclosure. Territory v. Sing Kee, 
14 H. 586, 588 (1903). 


Prescriptive Ricurs.— ‘Prescriptive rights” in waters 
held to include ancient water rights appurtenant to land com- 
mission awards. H.C. & S. Co. v. Wailuku Sugar Co., 16 H. 
118, 118 (1904). AFFIRMING Same v. Same, 15 H. 675, 684 
(1904). 

Priviry.—Privity is a mutual or successive relationship 
to the same rights of property. Tibbetts v. Damon, 17 H. 
204, 205 (1905). 


PROCEEDING. —“ Proceeding” in its general acceptation 
means the form in which actions are to be brought and de- 
fended, the manner of intervening in suits, of conducting 
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them, of opposing judgments and of executing judgments, and 
is often used in a sense broader and less technical than “ac- 
tion.” Wilder v. Colburn, 21 H. 701, 708 (1918). 


Prorane.—The word “profane” means treating sacred 
things with contempt, disrespect, irreverence. Territory v. 
Kaaikaula, 22 H. 204 (1914). 


Proprerty.—In a will containing a direction to trustees 
to publish annually an inventory of all property of the estate, 
the word “property” means real as well as personal property. 
In re Bishop Estate, 16 H. 804 (1905). 


Property.—The word “property” means dominion over a 
thing, in the ancient statute relating to fisheries. Carter v. 
Territory, 14 H. 464, 475 (1902). 


Pustro.—The word “public” means of or relating to the 
government, in the expression “public stocks and bonds” as 
used in the tax laws. Oahu Railway d Land Co. v. Brown, 
8 H. 163, 165 (1890); Tax Assessor v. Brown, 18 H. 425, 
426 (1907). 


Pusrrc Pracr.—The term: “public place” is a relative one 
and as used in a statute relating to the use of vulgar lan- 
guage may mean the verandah of a private. house close to a 
public street. Republic v. Ben, 10 H. 278, 280 (1896). 


QUARANTINE.— Quarantine is a term of surveillance under 
prescribed regulations, to be performed and finished with a 
result. Prohibition is not quarantine. Gibson v. The Madras, 
5 H. 109, 122 (1884). 


Reeutats.—The word “regulate” may be construed to 
mean “make.” County of Oahu v. Whitney, 17 H. 174, 181 
(1905). 

Reservation.—An exception in a deed or lease withholds 
from its operation some part or parcel of the premises, which, 
but for the exception would pass by the general description; 
a reservation is the creation of some new right issuing out 
of the thing granted, and which did not exist before as an 
independent right, in behalf of the grantor or lessor. Pilipo 
v. Scott, 21 H. 609, 612 (1913). 


RESTDENCE.—“ Residence” as contemplated by the framers 
of our constitution, for political or voting purposes means a 
place of fixed, permanent domicile. In re Irving, 18 H. 22, 24 
(1900). 
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SALARY.—Salary and wages are synonymous; both mean 
a sum of money periodically paid for services rendered. Morse 
v. Robertson, 9 H. 195, 197 (1893). 


SEA Bracu.—The words “sea beach” in a deed presump- 
tively mean all the land both above and below high water 
mark in front of the part described by courses and distances. 
Brown v. Spreckels, 18 H. 91, 99 (1906). See 212 U. S. 
908. i 


SERvITUDE.—The word “servitude” is defined to be, “the 
condition of a slave,” “the state of involuntary subjection to 
a master,” “slavery,” “bondage,” and as a secondary and less 
‘common meaning it is the “state of a servant.” Hilo Sugar 
Co. v. Mioshi, 8 H. 201, 204 (1891). 


STIPEND.—Stipend means to pay by settled stipend or 
= wages; put upon or provided with a stipend. Morse v. Robert- 
son, 9 H. 195, 197 (1893). 


Sussect to.—The words “subject to” mean subordinate 
or conditioned upon. Parker v. Cartwright, 7 H. 596, 608 
(1889). — 

SUBROGATION.—Subrogation is defined to be the substitu- 
tion of another person in the place of a creditor, so that the 
person in whose favor it is exercised succeeds to the rights 
of the creditor in relation to the debt. Kapena v. Kaleleona- 
lani, 6 H. 579, 588 (1885). 


SUGAR ANNUALLY Propucep.—The phrase “sugar annually 
produced on the premises” means the amount of sugar produced 
in each year from cane grown on the premises. Damon v. 
Honolulu Plantation Co., 18 H. 818, 315 (1907). 


Timz.—The word “time” in the expression “time of entry” 
_ in the statute relating to foreclosure of mortgages by entry 
and possession (R. L. 1915, Sec. 2856) does not mean the 
hour and minute of the entry, but the day or date of entry. 
Butterfield v. Bon, 12 H. 887, 341 (1900). 

Transrer.—The word “transfer” is as broad as, if not 
broader than, “convey” and is appropriate for the passing of 
title to real as well as personal property. Spreckels v. Spreck- 
els, 21 H. 556, 567 (1918). 


Treason.—The word “treason” may be used to import 
failure, neglect or violation of duties, obligations, trusts and 
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interests; by private persons of private duties, and by offivial 
and public persons of official duties. King v. Gibson, 6 H. 
310, 311 (1882). 


Trrat.—A trial is defined as the examination before a 
competent tribunal acording to the laws of the land of the 
facts put in issue in a cause, for the purpose of determining 
such issue. Hitchcock v. First Judge, 14 H. 1, 4 (1902). 


Unresrricrep.—The word “unrestricted” in a covenant’ 
to grant an unrestricted right of way means that the grantors 
should not by any act of theirs knowingly or wilfully cause, 
permit, allow or suffer the interruption of the use of the 
thing or right granted. Carter v. Wing Chong Wai, 12 H. 
291, 300 (1899). 

Vurear.—The word “vulgar” means low, coarse, offensive 
to good taste or refined feelings. Territory v. Kaaikaula, 22 
H. 204 (1914). 


Wacers.—Salary and wages are synonymous; both mean a 
sum of money periodically paid for services rendered. Morse 
v. Robertson, 9 H. 195, 197 (1893). l 


Wuarr.—A wharf is a perpendicular bank or mound of 
timber and stone and earth raised on the shore of a river or 
harbor. Hall & Son v. Wilder S. 8. Co., 9 H. 68, 70 (1893). 


Wurenever.—‘Whenever” means “at whatever time.” 
Honolulu R. T. & L. Co. v. Territory, 21 H. 186, 148 (1919). 


Wirnovur.—The word “without” as used in R. L. 1915, 
Sec. 8897, does not imply an exception. Good usage permits 
its meaning to be “independently of,” or “otherwise than.” 
Territory v. Tan Yick, 22 H. 773, 777 (1915). 


Wirnout Lawrut Excusr.—The phrase “without lawful 
excuse” as used in R. L. 1915, Sec. 4199, means without law- 
ful authority or reasonable belief in lawful authority. Terri- 
tory v. Lo Kam, 13 H. 14,.16 (1900). 
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Anvpuaa.—An “ahupuaa” has been called the “unit” of 
land in Hawaii; but it is by no means a measure of area, for 
ahupuaas vary exceedingly in size. Harris v. Carter, 6 H. 
195, 206 (1877). 
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ArE.—The word “aie,” literally “a debt,” may mean a tax 
or assessment. Achi v. Alapai, 9 H. 591, 592 (1895). 


Arnur.—The word “athue” means “steal,” but it has a 
fuller and broader meaning when used in the Hawaiian ver- 
sion of the penal statutes; it includes all the necessary ele- 
ments of larceny where “feloniously” or “fraudulently” may 
be used in the English. Republic v. Ah Cheon, 10 H. 469, 
. 472 (1896). 


It.—There are two kinds of “ilis,” one, the ili of the 
ahupuaa, a mere subdivision of the ahupuaa for the convenience 
of the chief holding the ahupuaa, the konohikis of which 
brought their revenues to the chief holding the ahupuaa; the 
other, or ili kupono (shortened into ili ku) was independent 
of the ahwpuaa and did not pay general tribute to it. Harris 
v. Carter, 6 H. 195, 206 (1877). Sze Shipman v. Nawahi, 
5 H. 571, 572 (1886). 


©- Kanaxat.—Kahakat means the mark of the sea; sometimes 
means the seashore, the sand of the beach, and the region of 
country bordering the sea; in a survey it may mean the high 
water mark on the sea beach. Halstead v. Gay, 7 H. 587, 
589 (1889). ` 


-Kanawar.—The word “kahawai?” means “watermark,” 
and may be used to denote a dry gulch in which there was 
formerly a stream, or may mean the stream itself. Wailuku 


S. Co. v. Haw, Com. & S. Co. 18 H. 583, 587 (1901). 


Karxvanine.—A “kaikuahine”’ may be a sister or a female 
cousin, or anyone who stands in that relation, by marriage, or 
adoption, or as being the sister of a bosom friend. Kalakaua 
v. Parke, 8 H. 620 (1878). 


Kamaaina.—A good definition of kamaaina would be to 
say that it indicates a person familiar from childhood with 
any locality. Boundaries of Pulehunut, 4 H. 239, 245 (1879). 


Kavona.—‘“‘Kauohas,” or directions made by a high chief 
in the expectation of death, were highly regarded, and as in 
the nature of advice, which were given effect according as the 
king, after discussion with the chiefs, considered the instruc- 
tions to be reasonable, and such a kauoha was equally regarded 
whether purely oral or reduced to writing. Estate of Kekaulu- 
ohi, 6 H. 179, 177 (1876); Makea v. Nalua, 4 H. 221, 222 
(1879). 
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Kerxr.—The natives very frequently use the word “ketki” 
indiscriminately to signify a child, or a nephew, or anyone 
who stands in that relation to them, either by adoption, or 
inter-marriage, or by the “atkane” system, that is a child of a 
bosom friend. Kalakaua v. Parke, 8 H. 620 (1878). 


Kor Nag xe KULEANA o NA Kanaxa.—The words “koe 
nae ke kuleana o na kanaka,” as used in royal patents, land 
commission awards, and conveyances in Hawaii, mean a reser- 
vation of the house lots, taro patches and gardens of natives 
lying within the boundaries of the land conveyed. Territory 
v. Liliuokalani, 14 H. 88 (1902). < 


Kor Nar wa Mra 1 HOAKAKAIA MA Kera PALAPALA.— 
The expression “koe nae na mea i hoakakaia ma keia pala- 
pala” means. “except those matters described in this instru- 
ment,” and may be understood as equivalent to the phrase 
“except as herein otherwise provided.” Paiko v. Boeynaems, 
22 H. 233, 989 (1914). 


Kono.—“Koho” means bid. Wong Kwai v. Dominis, 18 
H. 471, 476 (1901). 


Kurreana no Pa.—The phrase kuleana no pa, as used by. 
the land commission, means nothing more than a right of 
residence during the lifetime of the party ‘in whose favor 
the award was made. Kalama v. Kekuanaoa, 2 H. 202, 204 
(1857). 


Kumu.—There is no Hawaiian word which is the exact 
equivalent of “condition,” the word “kumu” translated “condi- 
tions,” meaning “grounds” or “considerations.” Simerson v. 
Simerson, 20 H. 57, 66 (1910). 


Haawr.—'Haawi” means “offer” or “give.” Wong Kwai 
v. Dominis, 18 H. 471, 476 (1901); Kalihilihi v. Kaina, 5 H. 
330, 889 (1885). 


Hoaaina.—The word “hoaaina” or tenant of an ahupuaa 
has lost its ancient restricted meaning, and is almost synony- 
mous, at the present time, with the word occupant or occupier, 
and every person occupying lawfully any part of an ahupuaa 
is a tenant. Haalelea v. Montgomery, 2 H. 62, 71 (1858). 


Hoananav.—The word “hoahanaw” ordinarily means rela- 
tives or kindred and may mean brothers and sisters. Hapai v. 
Brown, 21 H. 499, 503 (1913). 
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Hoomina.—The word “hooilina,’ when used as a verb, 
means “devise,” and as a noun, means a “devisee” or “heir ;” 
from its etymology and well received usage it also means, 
when a verb to “put upon,” or “pass over to” and in its con- 
nection may not mean to devise in the sense to pass to one 
after the death of the deviser. Kalihilihi v. Kaina, 5 H. 330, 
332 (1885). 


Hoortrna.—‘“‘Hooilina’” is probably more frequently used 
. as the equivalent of “heirs,” but it may also be translated as 
“inheritance.” Hapai v. Brown, 21 H. 499, 508 (1918). 


Lretze.—A “lele” is an outlying portion of an ahupuaa. 
Horner v. Kumuliilii, 10 H. 174, 176 (1895). 


Lito.—The words “lilo” and “hoolilo” are used for the 
words transfer, conveyance, cession and confirmation and in- 
clude within their general meaning all manner of conveyances, 
conditional as well as unconditional. Hardy v. Ruggles, 1 H. 
255, 258 [457, 462] (1856). | 


Ma Kara o xe Kat.—The expression “ma kapa o ke kai,” 
or “along the edge or side of the sea,” is ambiguous; it might 
mean along high water mark or along low water mark; pre- 
sumptively it means along high water mark. Brown v. Spreck- 
els, 14 H. 399, 406 (1902); 18 H. 91, 97 (1906). Suz 212 
U. S. 908. 


Ma xo Mava Kurrana Manse Hor—The phrase “ma 
ko maua kuleana mahele hoi” was construed to mean ‘“accord- 
ing to our right or share therein.” Keelikolani v. Lonowahine, 
4 H. 346 (1880). 


No.—The Hawaiian word “no,” meaning “to” or “for,” 
has always been regarded as operative and, sufficient to consti- 
tute a bequest or devise, when used in a will. Magoon v. 
Kapiolani Estate, 22 H. 510, 513 (1915). 

Orowar.—The “olowai” is a constant small flow of water 
in a ditch; as much as will run in the ditch when the gate of 
the dam is open. Liliuokalani v. Pang Sam, 5 H. 13, 14 
(1883). 

Pa.—The word “pa” is held to mean a piece of land en-- 
closed by a stone wall. John Ii Estate v. Judd, 13 H. 319, 
325 (1901). 
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Pitt Ana. ‘E pili ana” means “adjoining,” and the use 
of these words indicates that the object referred to as being 
adjoined is excluded. Wailuku 8. Co. v. Hawn. C. d X. Co., 
13 H. 583, 585 (1901). 


Pitt Kino.—The phrase “pili kino” means relatives and 
heirs at law. Mahukaliilu v. Hobron, 5 H. 104, 105 (1884). 


Pitt MA Kapa o xe Ata.— “Pili ma kapa o ke ala” means 
“adjoining the edge of the street.” Brown v. Spreckels, 14 H. 
399, 406 (1902). 


Uwa’o.—The uwao is a sea bird, whose habitat was the 
dry, rocky and elevated plateau of the mountain. Boundaries 
of Kaohe, 8 H. 455, 456 (1892). 


Warwat.—The word “waiwai” is a term of wide applica- 
tion meaning property and as sometimes used may properly 
be regarded as the Hawaiian equivalent for the English phrase 
“rents, issues and profits.” Hapai v. Brown, 21 H. 499, 508 
(1918). i 


Warwar Paa.—The words “waiwai paa” mean fixed prop- 
erty, an interest in lands, held by any tenure whatsoever. In 
re Vida, 1 H. 63, 64 [107, 109] (1852). 


WORK AND LABOR. 
See Master and Servant. 


1. Where one person employs another to perform labor 
or service and nothing is said about the amount of the com- 
pensation the law presumes an agreement on behalf of the 
employer to pay what the labor or service was reasonably 
worth. Byrne v. Voeller, 13 H. 494, 498 (1901). 

2. A contractor is not liable as for labor furnished to him, 
for the wages of an inspector voluntarily employed by the 
other party to the contract for his own benefit even after the 
time when the contractor should have completed the work. The 
lability, if any, would be for damages for breach of contract. 
Amer.-Hawn. E. & C. Co. v. Territory, 17 H. 195 (1905). 
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